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EXCISE TAX TECHNICAL AND ADMINISTRATIVE 
PROBLEMS 


TUESDAY, OCTOBER 4, 1955 


House or REPRESENTATIVES, 
SuscoMMITres ON Excise Tax TECHNICAL AND 
ADMINISTRATIVE PROBLEMS OF THE 
CoMMITTEE ON Ways AND MEAns, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to notice, in the hear- 
ing room of the Committee on Ways and Means, Hon. Aime J. Forand 
(chairman of the subcommittee) presiding. 

Mr. Foranp. The subcommittee will be in order. 

The Subcommittee on Excise Tax Technical and Administrative 
Problems of the House Committee on Ways and Means is meeting this 
morning to begin public hearings on matters coming within the scope 
of its jurisdiction. For the sake of the record, I will state the members 
of the subcommittee : 

Hon. Aime J. Forand (Democrat, Rhode Island), chairman; Hon. 
Eugene J. Keogh (Democrat, New York); Hon. Burr P. Harrison 
(Democrat, Virginia) ; Hon. A. S. Herlong, Jr. (Democrat, Florida) ; 
Hon. Thomas A. Jenkins (Republican, Ohio); Hon. Richard M. 
Simpson (Republican, Pennsylvania) ; and Hon. Noah M. Mason (Re- 
publican, Illinois). 

The existing excise tax structure differs but little from the excise 
tax structure in 1932 when a number of changes were made. Even 
before that time, however, no substantial technical revisions occurred. 
While this area has received legislative attention from time to time 
since 1932, no comprehensive attempt to revise the existing structure 
has been made. As you will recall, the field of excise taxes was passed 
over in the 1954 revision of the Internal Revenue Code with the expec- 
eee that this field would receive careful study and revision at a 
ater date. 

This subcommittee is meeting today as the initial step in what we 
as members of the Committee on Ways and Means hope will be a com- 
plete revision of the excise-tax structure. As stated in our press re- 
lease of August 16, our attention will be directed toward the adminis- 
trative and technical aspects of this subject. We hope that representa- 
tives from the Treasury Department and the representatives of the 
Internal Revenue Service who are present today to open these hearings 
will present the comments and the recommendations which have been 
drawn from their experience and which will be helpful to the subeom- 
mittee in accomplishing its assigned task. It is expected that our dis- 
cussion of the problems raised and the suggestions made in these hear- 


1 
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ings will lead to recommendations by this subcommittee which the 
Committee on Ways and Means may utilize in a legislative program 
next year. . 

Without objection, I will insert at this point in the record the press 
release dated August 16, 1955, which was approved by the subcommit- 
tee to serve as the basis for our present hearings. 

(The press release is as follows:) 


Aveust 16, 1955. 


Hon. Aime J. Forand, chairman of the Subcommittee on Excise Tax Technical 
and Administrative Problems of the House Committee on Ways and Means, to- 
day announced that the subcommittee has scheduled public hearings on excise- 
tax problems to begin on October 4, 1955. It is the firm intention of the subcom- 
mittee to conclude the hearings in not to exceed 2 weeks. Chairman Forand 
stressed the fact that the hearings would be limited strictly to technical and 
administrative problems and will not be concerned with questions of excise-tax 
rates. 

Members of the subcommittee are: Hon. Aime J. Forand, (Democrat, Rhode 
Island), chairman; Hon. Eugene J. Keogh (Democrat, New York); Hon. Burr 
P. Harrison (Democrat, Virginia) ; Hon. A. S. Herlong, Jr. (Democrat, Florida) ; 
Hon. Thomas A. Jenkins (Republican, Ohio) ; Hon. Richard M. Simpson (Repub- 
lican, Pennsylvania) ; and Hon. Noah M. Mason (Republican, [linois). 

Representatives of the Department of the Treasury will be invited to open 
the hearings to present to the subcommittee those problems which have come to 
the attention of the Treasury Department and also to outline in detail the pro- 
cedures followed in collecting and administering the various excise taxes. Fol- 
lowing the testimony by the Treasury representatives, public witnesses will be 
scheduled in the order of the following excise categories in which they may be 
interested : 

(1) Retail taxes; 

(2) Manufacturers excises; 

(3) Excises on facilities and services (admissions, communications, 
transportation, etc) ; 

(4) Documentary stamp taxes; 

(5) Excises on wagering, coin-operated devices, bowling alleys, etc., and 
regulatory taxes (except those on narcotics) ;? 

(6) Import taxes; 

(7) Taxes on distilled spirits, beer, and wines; 

(8) Taxes on tobacco products; and 

(9) Other excises. 

Within each of these categories industry representatives/and others desiring 
to testify on an entire category will be scheduled for first appearances. Other 
witnesses will be scheduled according to the order in which the taxes on which 
they wish to testify appear in the Internal Revenue Code of 1954. In the in- 
terest of avoiding duplication of testimony, it is requested that to the maximum 
extent possible an industry group select one spokesman to present the views of 
that industry. 

To facilitate the orderly consideration of excise-tax problems by the subcommit- 
tee, witnesses are requested to divide their prepared testimony into three broad 
groupings to the maximum extent possible. The three groupings are: 

(1) Administrative problems, such as, but not limited to, those arising in 
eonnection with procedures followed with respect to publication of rulings, 
refund requirements, and the system of review of excise-tax rulings; 

(2) Technical problems relating to broad groups of excises, such as, but not 
limited to, the determination of a fair manufacturers’ price and the treatment 
of leases in the case of the manufacturers’ excise taxes; and 

(3) Technical problems relating to individual excises, such as, but not limited 
to, the timing of the collection of the tax in the case of tires, the treatment 
of reclaimed oil in the case of the tax on lubricating oil, and the treatment of 
charitable and similar organizations in the case of the tax on admissions. A 
witness may testify on more than one of these groupings, but it is requested 


1The subcommittee will not consider regulatory excises on narcotics in view of the 
existence of another subcommittee of the Committee on Ways and Means with jurisdiction 
over this subject. 
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that each grouping be clearly separated and captioned in the copies of the 
prepared testimony. 

Persons interested in appearing at these hearings may arrange to do so by 
writing to the clerk of the Committee on Ways and Means, room 1102, New 
House Office Building, Washington 25, D. C., by not later than September 24, 
1955. It is requested that prospective witnesses indicate in their letters to 
the clerk the categories on which they will testify, and where pertinent, the 
sections of the 1954 code on which they will testify. Witnesses should also 
indicate the minimum amount of time required for their testimony. 

Statements may be submitted for the record in lieu of an appearance. A 
witness interested in more than one of the excise categories set forth above 
may testify on each category at the time of its consideration by the subcom- 
mittee. As an alternative tomultiple appearances by a witness who is inter- 
ested in more than one category, testimony may be given on the subject or 
subjects of major importance to the witness and briefs submitted for the record 
concerning other topics of interest. 

Witnesses will be notified of the scheduled date of their appearance. The 
hearings will be held in the committee hearing room in the New House Office 
Building and will begin each day at 10 a. m. 

It is requested that witnesses submit 40 copies of their prepared statements 
to the committee clerk at least 4 days in advance of their scheduled appear- 
ance. In the event that a witness desires to make copies of his testimony 
available to the press, it is suggested that an additional 40 copies be submitted 
to the clerk for that purpose. 


It is the subcommittee’s plan to devote the first week of this hearing 
to receiving testimony from Government witnesses. The week of 
October 10 will be devoted to receiving testimony from industry 
witnesses, 

It is with pleasure that the subcommittee greets the first witness 
on the committee agenda this morning, the Honorable Dan Throop 


Smith, Special Assistant to the Secretary of the Treasury. 

The subcommittee also is pleased to greet the Honorable Laurens 
Williams, who is appearing along with Mr. Smith. 

Now, Mr. Smith, for the purposes of the record, will you follow 
the usual procedure of identifying yourself ? 


STATEMENTS OF HON. DAN T. SMITH, SPECIAL ASSISTANT TO THE 
SECRETARY OF THE TREASURY; HON. JUSTIN F. WINKLE, AS- 
SISTANT COMMISSIONER OF INTERNAL REVENUE (TECHNICAL) ; 
FLOYD A. KATON, CHIEF, SALES TAX RULING SECTION, INTERNAL 
REVENUE SERVICE; AND HON. LAURENS WILLIAMS, ASSISTANT 
TO THE SECRETARY OF THE TREASURY 


Mr. Smiru. Thank you, Mr. Chairman. For identification in the 
record, I am Dan T. Smith, Special Assistant to the Secretary of 
the Treasury, in Charge ot Tax Policy. 

I have a prepared statement, Mr. Chairman, which, with the per- 
mission of the committe, I will read for purposes of the record to 
introduce our presentation. 

Mr. Foranp. Do you wish to make your statement without in- 
terruption, Mr. Smith, or would it interfere with it if questions were 
asked as you proceed ? 

Mr. Smrru. It is a relatively short statement, and I think that I 
might prefer to make it without interruption, but if any of the 
members wish to come in, you may do so at any time. 

The Treasury Department welcomes the opportunity afforded by 
these hearings of the Subcommittee on Excise Tax Technical and 
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Administrative Problems of the Ways and Means Committee to secure, 
through the testimony which will be presented to you, comprehensive 
and up-to-date suggestions of taxpayers on the technical and adminis- 
trative aspects of excise taxation. We share the committee’s interest 
in the subject. The extensive material which will be presented in the 
hearings will be of great benefit to us in our own continuing review 
of problems in this area. 

In 1953, as part of the preparation of recommendations concerning 
tax legislation for 1954, the staffs of the Treasury Department and 
the Internal Revenue Service examined the proposals which had been 
made up to that time by taxpayers and various groups outside the 
Government for modifications of the administrative and technical 
aspects of excise taxation. Discussions were also carried on with 
those responsible for the administration of these taxes in the Internal 
Revenue Service to get their suggestions for improvements. Several 
joint conferences were held with the staff of the Joint Committee on 
Internal Revenue Taxation on the subject. It was contemplated, for 
a time, that it would be possible to develop a number of recommenda- 
tions to present to the Ways and Means Committee in connection with 
the general revision of the Internal Revenue Code in 1954. Under 
the time pressures which developed, however, it was not possible to 
include excise-tax problems in the Departmment’s tax recommendations. 
Tn the intervening months, various other suggestions have come in to 
the Department, but it has not been feasible to secure a comprehensive 
set of proposals by taxpayers on the interrelated aspects of this gen- 
eral problem. 

We find it especially important to deal with individual problems 
in the excise-tax area only after full consideration of their possible 
connections with other problems. So often, a change which might 
appear to solve a problem or relieve an inequity will create more seri- 
ous new problems or inequities, which with greater foresight might 
have been anticipated and avoided. 

The testimony which will be presented at the hearings will, we are 
sure, be of great value by providing a full and up-to- date coverage of 
suggestions by taxpayers. We hope it will be possible to have joint 
conferences with your staff in reviewing and examining the material 
which will be presented to you here. 

After conferences with members of your staff, the Treasury Depart- 
ment has prepared three different items for presentation to the sub- 
committee. In the first, embodied in my present statement, I shall 
indicate briefly the principal categories into which the complaints 
and suggestions which we receive, other than those having to do with 

rates, seem to fall. In doing so, I shall attempt to list some of the 
shamnatire ways in which the problems which give rise to those sug- 
gestions may be approached. 

After I wastes my presentation, Mr. Justin Winkle, Assistant 
Commissioner (Technical), who has had extensive experience in many 
aspects of the work of the Internal Revenue Service, will describe 
the procedures used in the Service in connection with the preparation 
and publication of rulings on excise tax matters, collections, and audits. 

The third item in our presentation will be a working draft of a 
revision of chapter 51, and certain parts of chapters 52 and 53, of the 
Internal Revenue Code. This is being made in accordance with the 
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direction of the Ways and Means Committee in its report on H. R. 
3300 which stated (H. Rept. No. 1337, 83d Cong., 2d sess., p. 95) : 

Due to a lack of time the revision of the distilled-spirits provisions was more 
limited than in the case of the provisions relating to the other alcoholic beverage 
and tobacco taxes. In view of this, at the direction of your committee an Alcohol 
Tax Survey Committee of the Treasury Department is now working with a com- 
inittee of the distilled-spirits industry to consider further changes for submission 
to the next Congress. 

This will be presented by Mr. Dwight E. Avis, Director of the Alco- 
hol and Tobacco Tax Division of the Internal Revenue Service. I 
wish to emphasize that the material which he presents will be a work- 
ing draft, as developed by the committee in his division working with 
x committee of the distilled-spirits industry on technical and admin- 
istrative matters. This draft was not available in the Treasury De- 
partment until the end of last week, and in the intervening days it has 
not been possible to have it reviewed by the Treasury staff and the 
officials concerned with policy in this area. It is almost inevitable that 
some things which may be deemed appropriate by those who admin- 
ister the law will have to be modified when they are reviewed from 
the standpoint of general policy. 

Specifically, and merely as one example, to the extent that there is 
any adverse effect on the revenues from the proposed changes, the 
Treasury Department will withhold favorable recommendations at 
this time. With the understanding that the draft which Mr. Avis 
»resents does not constitute a recommendation of the Treasury De- 
partment, it seems useful to take this occasion to make it available 
for examination and comment. 


As Mr. Avis will indicate, the proposed revision of chapter 51 does 
ot deal with five controversial areas. Each of these involves com- 
plex administrative problems, has serious competitive and economic 
ramifications, and is the basis for intense and conflicting feeling within 
the industries affected. Many of them have existed for generations. 
In the belief that the existence of these controversial a should 


not delay consideration of the other noncontroversial improvements, 
we have studiously avoided suggesting any change in the law in these 
live areas. The draft which will be presented to you simply carries 
forward the old law on these issues. 

On the technical aspects of the law, the following classifications 
lave seemed helpful to us in our own analysis of the suggestions which 
come to us. First, there are numerous suggestions for exemption for 
particular items from one or another of the excise taxes. These in- 
variably have an adverse effect on the revenue and from this stand- 
point are as serious as reductions in rates. 

We have found that there are at least four reasons given for pro- 
posed exemptions. Sometimes they are advanced on the grounds that 
the thing subject to tax is believed to have an important social pur- 
pose. Various exemptions now in the law appear to be based on these 
vrounds, especially the exemptions from admissions tax for activities 
which are cultural or educational in purpose, or the proceeds of which 
go to charitable activities. 

The second reason advanced for giving exemptions is an alleged 
need to redress a competitive inequity between competing activities 
or industries. This, for example, is the basis for the elimination of 
the tax on Sen-Sen, as provided in H. R. 4668, passed by the House 
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in the last session of the Congress. Inevitably some things taxed will 
be more or less competitive with other things which are not taxed. 

The third reason for asking for relief is a state of distress in a 
particular industry, either temporary or arising from long-term secu- 
lar changes in the demands for particular products. 

The fourth reason sometimes advanced for exemption is simp] 
that the dollar amount of revenue involved is relatively small, and 
the administrative burdens on both taxpayers and the Government 
is not justified, so it is claimed, by the revenue collected. This argu- 
ment is usually associated with one of the preceding reasons. 

Experience has indicated that any exemptions granted, no matter 
how justifiable they may appear at first sight to be, are likely to lead 
to claims for other exemptions. Exemptions for a particular activity 
on the basis of a charitable or social purpose almost inevitably lead 
to claims for exemptions by others with somewhat similar activities. 
Those who consider that their activities are equally worthy of special 
treatment contend that they are being discriminated against if they 
do not get an exemption. Also, when exemptions for charitable or 
social purposes are granted, charges of unfair competition are likely 
to be made by those whose products are subject to tax. The admissions 
tax has raised many problems of this sort. 

A second set of problems arise in connection with the classification 
of a particular item into one or another of two categories which may 
be subject to different rates of tax, or one of which may be taxed and 
the other untaxed. Examples of this sort of problem occur in con- 
nection with the determination whether jewelry of a religious nature 
is exempt because it is used for religious purposes or is taxable because 
it is ornamental. Also, cigarette lighters may be taxable either as 
such at 10 percent of manufacturer’s price, or, if they are sufficiently 
decorated they may be taxed as jewelry at 10 percent of the retail 
price. 

The third type of problem arises in developing a line of demarca- 
tion between the process of manufacturing and mere repair activity 
in the application of a manufacturer’s excise tax. In most cases, no 
problems are involved, but there are some borderline situations in 
which the amount of new material or the extent of reprocessing really 
converts what is asserted to be a repair into a manufacturing operation. 

It is quite understandable that in these borderline situations, some 
taxpayers will argue that their activities do not constitute manufac- 
turing, while representatives of competing manufacturers insist that 
they would be placed at an unfair competitive disadvantage if those 
engaged in extensive processing are not subject to comparable taxes. 
While the statute contains specific provisions to deal with trade-in 
allowances on rebuilt automobile engines, it remains a problem to dis- 
tinguish between rebuilding and repairing operations. 

Another sort of problem in the definition of a manufacturer has to 
do with fixing the point of manufacture when a succession of com- 
panies handle various stages of production. There is a natural desire 
by taxpayers to have a tax imposed at the first possible stage of pro- 
duction because the tax base is thus kept ata minimum. For example, 
it may be argued that even though a company advertises, guarantees, 
distributes, and puts its own brand name on a product, it should be 
taxed to another company which physically produces the product. 
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Other companies, however, which carry on all these production 
processes contend that if the tax is based only on physical processing, 
they would be placed at a disadvantage or forced to create artificial 
arrangements to secure an equal competitive treatment. 

Another type of problem arises in determining the proper excise 
tax base for manufacturers who carry on their own distribution up 
to the retail level as compared with those who sell finished products 
to jobbers and wholesalers. It is sometimes urged that manufacturing 
companies which have extensive distribution systems and costs should 
be permitted, instead of paying the tax on their actual sales prices, 
to use a lower price which it is presumed they would have charged if 
they sold to jobbers and wholesalers in the same manner as their com- 
petitors do. Suggestions of this sort often seem well founded because 
the greater tax burden on a firm which does carry out its own dis- 
tribution is very real. However, any attempts to determine proper 
presumptive prices would inevitably lead to controversy and would 
involve a delegation of a large amount of additional administrative 
discretion to the Internal Revenue Service. The rule of basing the 
tax on invoice price does assure the important element of certainty. 

Another set of problems arises in connection with the treatment of 
taxable items which may be incorporated by other manufacturers into 
nontaxable products. The question is whether a taxed item in some 
sense loses its identity and hence should become nontaxable when 
it is used as a component in a larger or more elaborate article. This 
problem appears in connection with tires and radios used in the manu- 
facture of automobiles. 

The final set of problems deals with the technique of establishing re- 
funds, credits, or exemptions on items destined for tax-exempt uses, 
as, for example, sales to States and municipalities and in connection 
with exports. This, however, is largely a procedural matter and 
hence may be better handled in connection with the consideration of 
collections and audits. 

In all the foregoing areas, it is of course quite natural for tax- 
payers to advance arguments to justify either administrative treat- 
ment or special statutory provisions which will minimize their tax 
burdens. They will also be on the alert to arrange their affairs in 
such a manner as to take advantage of any special provisions which 
may exist. 

In the Treasury Department, we feel it is our responsibility to ad- 
minister and apply the tax laws, as they are passed by the Congress, 
in a way to place a minimum inconvenience on aaa combined 
with full protection of the revenues and reasonable administrative 
burdens upon the Government. We recognize a further responsibility 
to observe the operation of the laws and to make recommendations 
for their improvement, both for the purpose of removing unnecessary 
compliance burdens and inequities on taxpayers, and for the purpose 
of protecting the revenues. 

Our own investigations in these areas are not yet complete, and it 
would be premature at this time to make any specific recommendations 
to the committee on possible changes in the technical and administra- 
tive aspects of the excise-tax laws. 

Mr. Winkle and a number of specialists from the Internal Revenue 
Service are here and we shall undertake jointly to provide such in- 
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formation as may be desired by the committee on such aspects of the 
subject as you may wish information. 

Mr. Chairman, this completes my prepared remarks. Mr. Winkle 
also has an introductory prepared statement. Is it the wish of the 
committee that he make that statement at this time before question- 
ing, or do you wish to proceed with questioning of me at this point? 

Mr. Foranp. First of all I want to thank you for your opening re- 
marks on behalf of the Treasury Department. 

After the subcommittee inquires of you as to the technical and 
administrative problems, we will inquire of Mr. Winkle. Mr. Winkle 
is of the Internal Revenue Service? 

Mr. Smirn. Yes; Assistant Commissioner. 

Mr. Foranp. And he will outline the details of procedure followed 
in administering and collecting the excise taxes. 

I wish to say at the outset that I am somewhat disappointed in the 
generality of your statement. I expected that we would get some- 
thing a little more specific, and something that we could put our 
teeth into. 

Frankly, I am disturbed at the statement as contained in the next 
to the last paragraph of your statement here; you say, “Our own in- 
vestigations in these areas are not yet complete, and it would be pre- 
mature at this time to make any specific recommendations to the com- 
mittee on possible changes in the technical and administrative aspects 
of the excise-tax laws.” 

Now, the Treasury Department has had quite advance notice of 
this committee meeting, and the Treasury people were in on the con- 
sideration of the revision of the 1954 Tax Code when everything but 
excise taxes was treated, and here we find ourselves, a subcommittee 
having been appointed to look into the excise-tax administrative and 
technical problems, and having asked the Secretary of the Treasury 
as far back as the middle of last August to come up with something 
specific. Yet I fail to find anything specific in this statement. 

Mr. Smirn. Mr. Chairman, I deeply regret any disappointment 
that the Department may have been responsible for on the part of 
the committee. As I attempted to indicate in my remarks here, we 
have not had an opportunity or anything comparable to the opportu- 
nity which your committee has, or your subcommittee has, to get a 
balanced and complete testimony of the current problems, in the 
administration of taxes in this area. 

We have been so very much impressed, as I also indicated, by the 
dangers of attempting to deal individually with problems as they 
come to us, without being able to see them all in perspective, that we 
are afraid that we would do ourselves and you a disservice if we would 
come up with what. from our standpoint, would be incompletely 
planned, and incompletely thought out tentative recommendations in 
the absence of the full coverage which we are sure will come in the 
hearings which follow. 

Mr. Foranp. I am sure that the Treasury had available the hear- 
ings that were held in 1953, and prior to that on excise taxes, and 
should certainly have been able to get some idea as to where it was 
going to stand. 

I am torn between the thought that perhaps the Treasury feels 
that this subcommittee doesn’t amount to anything, and they are go- 
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ing to reserve their information for the full committee, or did not 
tales seriously our committee’s request. I want to serve notice now that 
the full committee is going to meet, and it is going to get the report 
and the recommendations of this committee. We have been appointed 
to doa job which I intend that we are going to do. 

Insofar as part of your statement is concerned, wherein you say 
that you are going to work with our staff, I am thankful for that 
part of it, and I expect you to do that, and over and above that I am 
serving notice on the Treasury now that after this committee has 
heard the public witnesses we intend to recall the representatives of 
the Treasury and we will expect from them specific comments on the 
complaints that are going to be filed by the public witnesses. We 
would like to know what the Treasury intends to do to correct the 
problems that are going to be presented to us. 

In other words, this is just not going to be a hearing of one side 
and then the other and then getting behind closed doors. We intend 
to continue the public hearings so as to give the Treasury an opportu- 
nity to tell us definitely and specifically what they intend to do. 

Mr. Smirn. Mr. Chairman, may I with as much emphasis as I am 
capable of, indicate that there is no idea in the Treasury Depart- 
ment or of any of the people there that this committee is to be treated 
in any perfunctory manner at all, as you implied. We are fully aware 
of the importance, and we share the hope that out of these hearings 
it will be possible to have recommendations to the full committee, from 
your subcommittee, to make such changes as turn out to be appropriate 
in this area. 

Mr. Foranp. I sincerely hope that that will work out. 

Mr. Smirx. I might also add, if I may, Mr. Chairman, that I am 
aware of the plans to have the Treasury both as the opening and con- 
cluding witness, and it seemed to us a splendid arrangement when it 
was suggested to us, and we welcomed the opportunity to some back 
at the end. I take note of your suggestion as to what you expect at 
that time. 

Mr. Foranp. Thank you. 

Now, I believe that each subcommittee member is prepared to ask 
some questions, and what we will try to do is to work our schedule 
according to the schedule that was originally presented and given to 
the press at the time of the announcement of the hearings. 

The first set of questions, or the first topic of discussion, will be on 
retail taxes. 

Now, the chairman has a number of questions himself that he would 
like to ask, but feels at this time that he will let the other members 
of the committee have an opportunity to interrogate the witness, if 
they so desire. 

Mr. Keogh, do you have any questions? 

Mr. Kroen. Do I understand these questions to be limited to retail 
category ¢ 

Mr. Foranp. If we can do that. You may have to go over to other 
areas in trying to develop the particular subject that you are dealing 
with, but we will try to stick to retail first. 

Mr. Kroeu. The only questions that I have had suggested, Mr. 
Chairman, is that in the case of physicians and hospitals that use 
toilet preparations, and massaging ointments in the treatment of 
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patients, it is contended by some that the reason for exempting sales 
of those commodities to beauty parlors and barbershops for their 
own use are equally applicable to sales to physicians and hospitals. 

I wonder if you would care to comment on that ? 

Mr. Smirn. Yes, I am aware of that suggestion, Mr. Keogh. It 
seems to me that there is a somewhat different line of argument in the 
presentation of the suggestion that hospitals be made exempt. That 
often runs there in terms of nonprofit institutions. The exemption 
to beauty parlors is because the product is used for a further business 

urpose as distinct from the situation of hospitals where the argument 
is in terms of sales to a nonprofit activity. It is our feeling to the 
extent that we have been able to consider all of the ramifications of 
this proposal, that the extension to one category of nonprofit institu- 
tions would open the way for arguments for exemption of many 
other articles to many other nonprofit institutions. 

Mr. Keocu. Then do I understand your position to be that if the 
commodity is sold for use by one engaged in business for profit, it 
should be exempt, but if it is used by an organization that is organized 
on a nonprofit basis it should be taxed ? 

Mr. Smiru. I was merely noting that that seems to be the line of 
distinction at present in the law, the present logic underlying it. 

Mr. Krogu. What you are now telling us is what the law is, but 
Lin are not suggesting to us what your attitude would be toward any 
change. 

Mr. Smiru. On this topic, that is correct. 

Mr. Krocu. Consistent with your general statement? 

Mr. Smiru. Consistent with the general statement; yes, sir. 

Mr. Krocu. That is all, Mr. Chairman. 

Mr. Foranp. Mr. Simpson. 

Mr. Suveson. Of course, our trouble up here always is to get the 
concrete recommendations from the Treasury, so that we are accept- 
ing what you find necessary as a result of administering a law, and 
we give you legislative authority to make changes. We don’t like to 
pull teeth all of the time, or throw things at you, against your wishes, 
and so I think it is desirable that as soon as you can you come in with 
some concrete recommendations. 

There was handed me a question which I would like to ask you, 
referring to a suggestion made by someone that for excise-tax pur- 
poses, all interest and carrying charges, however denominated, which 
are normally made on credit sales, should be excluded from the tax 
base. It is understood that at present the Service excludes from the 
tax base only those finance charges which vary with the length of time 
credit is extended. Does that question mean something to you? 

Mr. Smiru. I am aware of this suggestion; yes. 

Mr. Smpson. Are you for it? ; 

Mr. Smirn. I am fearful of it; I am very fearful of it, because the 
suggestion that the mere fact that part of a price is designated as a 
carrying charge, and thereby deductible from the price base on which 
the excise tax is computed, would seem to open the door to very con- 
siderable abuses in arranging the invoice price as between the com- 
modity as such and the carrying charge. 

Mr. Srmpson. You prefer the present method? What is it? 
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Mr. Smitx. That only where the carrying charge varies with the 
length of the period, and hence can be tied in, in a sense, as an interest 
charge, that that deduction should be made. 

Mr. Srwpson. Now, would you give us the Treasury position on 
that? You would not want that changed ? 

Mr. Smrru. At present, so far as we have been able to examine the 
suggestion, we are so fearful of it that we would not recommend that 
it be adopted. 

Mr. Stmpson. Let us make it a little more certain than that. We 
can finish that amount of work anyhow, and you do not want to change 
that; isthat right? We will mark that one as your wish, anyway. 

Mr. Smiru. There may be additional suggestions made along these 
lines that would give a basis for making a proper line of distinction. 

Mr. Stason. This is what I mean, it is hard to pin you down and 
find out whether you might want to change it or not. I understood 
you didn’t want to change it. 

Mr. Siru. As of now, we do not want to change it. 

Mr. Stmpson. I am asking you as of now. 

Mr. Sairn. I do not want to preclude the possibility that there may 
be formulas devised which might seem to be workable. 

Mr. Stmpson. Are you working on rates for excise taxes, for another 
committee on excise-tax rates for automobile tires? 

Mr. Smirn. No. 

Mr. Stmpson. And gas taxes and so on? 

Mr. Smiru. We are doing no work on rates other than the constant 
review within the Treasury of the whole tax problem. 

Mr. Stmpson. Were you not asked by another committee, with the 
highway roadbuilding in contemplation, to work out some new infor- 
mation for them about applying excise tax increases to certain fields? 

Mr. Smiru. With reference to the gasoline tax particularly; yes, 
sir. 

Mr. Srurson. Do you have any information for this committee in 
that area? Do you have any information for this committee on excise 
taxes? 

Mr. Smrru. No; we have no new recommendations and no new 
information on that as yet. 

Mr. Stmpson. Mr. Chairman, are we going to get that information? 

Mr. Foranp. Well, I hope that we will, and if we can’t get it now, 
at least, as I have stated previously, I hope that the Treasury will 
take note of all of these questions, as well as the testimony that will be 
offered here, so that when they come back at the close of the hearings 
they will be in a position to inform us specifically and definitely. 

Mr. Stmpson. Of course my point is, Mr. Chairman, that if this 
committee is not going to go into the matter of rates, and yet if the 
Treasury recommends or gives information to another committee of 
the Congress which presumably may repeat what they have done, 
recommending increases in gasoline and various other excise taxes, 
they will throw the purposes of this committee entirely out of sorts. 

Mr. Foranb. Frankly, I must say this, Mr. Simpson, that the juris- 
diction of our committee does not go into the rate question, the rate 
structure, but if the Treasury is planning and preparing material for 
another committee on the subject of a change of rates, I think it would 
be only fair that we be told about it. 

68693—55——2 
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Mr. Suwpson. Yes; it would have a bearing on what we may want 
to do in some of these fields, and I would like to suggest that the chair- 
man ask the Treasury to give us that information. 

Mr. Foranp. If the Treasury has that information, I hope that they 
will make it available to us. 

Mr. Smirn. There is nothing completed at the present time, Mr. 
Chairman. 

Mr. Foranp. What is that? 

Mr. Smiru. There is nothing completed at the present time. 

Mr. Foranp. If you should complete something before these hear- 
ings are completed, I trust that will be given to our committee so that 
we can advise the full committee of developments. 

Mr. Smirn. Yes, sir. 

Mr. Stmpson. That is all I have now, Mr. Chairman. 

Mr. Hertonc. Mr. Smith, the present law on retail excise taxes 
exempts from the jewelry tax any article which is used for religious 
purposes. Now, as I understand, it has been suggested to use that 
there has been some discrimiantion in that certain religious articles, 
such as Sunday School attendance pins, have been interpreted not to 
be exempt, while jewelry which took other forms, had been exempt. 
I wonder if you would care to comment on this? 

Mr. Smirn. Yes; I would be glad to comment in general, and if I 
might, Mr. Chairman, I would like to have Mr. Winkle and his 
specialists who have given rulings on this area to comment in more 
detail. 

My understanding in general, Mr. Herlong, is that the Internal 
Revenue Service has made the line of distinction between use for 
religious purposes and use for purposes of ornamentation. There 
are many items of jewelry which have certain religious character- 
istics, which are used primarily as matters of decoration or ornamenta- 
tion on an individual. It has been the interpretation of the Service 
in carrying out the intent of the law as they understand it, and also 
to avoid a business distinction between jewelry manufacturers who 
put a certain characteristic into their jewelry, that the strict interpre- 
tation of use for religious purposes should be the basis of the ruling. 
Might I ask, Mr. Chairman, for further elaboration on this from the 
men giving the rulings? 

Mr. Foranp. Maybe the better procedure would be, in view of the 
fact that you feel that Mr. Winkle would be answering these ques- 
tions, that we hear Mr. Winkle’s statement. Would it be agreeable 
to the committee if we heard Mr. Winkle’s statement, and then you 
both stay there and answer questions? 

Mr. Hertone. All right. 

Mr. Foranp. We will proceed along that line. 

Mr. Winkle, will you come forward? First of all, Mr. Winkle, 
will you give the reporter your name and the capacity in which you 
appear, for the record ? 

Mr. Winkie. My name is Justin F. Winkle, Assistant Commis- 
sioner of Internal Revenue in charge of technical activities. 

Mr. Foranp. In order for the record to be clear, it may be ad- 
visable that Mr. Winkle answer Mr. Herlong’s question now, and 
then after you have answered that question, proceed with your 
statement. 
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Mr. Hertone. Did you get the question, Mr. Winkle? 

Mr. Winxte. I think it would be helpful if you would repeat it, 
sir. 
Mr. Hertone. I was discussing the present exemption of excise 
taxes on jewelry items, for religious purposes, and it was my impres- 
sion that it had been interpreted in such a way that certain religious 
items such as Sunday-school attendance pins, are not exempt, while 
other religious items or jewelry items which take others forms are 
exempt. | just wanted your comments on it. 

Mr. Wrnk&-e. I think the problem there briefly, Congressman, is a 
matter of determining whether a particular article is sold for a re- 
ligious purpose. We have taken the position that Sunday-school pins 
sold to a olinivelt for distribution to Sunday-school students are tax 
exempt. being used or sold for a religious purpose. But the difficulty 
arises in assertions that are sometimes made that that same exemption 
ought to extend to pins that are purchased by any individual. The 
problem there, of course, is best illustrated by someone going into a 
jewelry store and buying a cross. The cross is, of course, used for 
devotional purposes, but as of the time that the cross is sold by the 
jeweler, there is no assurance it is going to be used for religious pur- 
poses as such or merely for decorative or ornamental purposes. 

Mr. Foranp. Does that complete your answer? 

Mr. WINKLE. Yes. 

Mr. Foranp. You may proceed with your statement now, Mr. 
Winkle. 

Mr. Winkte. Mr. Chairman and members of the subcommittee, fol- 
lowing Mr. Smith’s remarks, I thought it might be helpful to the 
committee if I outlined very briefly for you the procedures followed 
by the Internal Revenue Service in the collection and audit phases 
of excise tax administration. After that, I would like also to touch 
on the procedures followed in the preparation, review, and issuance of 
excise tax rulings. 

Since a full-scale description of our collection and audit procedures, 
in all of their many ramifications, would take considerable time, this 
statement will be only in the nature of a highlight presentation of the 
subject. Agreeable to the committee, however, we are prepared to 
submit now for the record an appendix to my statement which goes 
into the entire matter of administration of the excise taxes in much 
greater detail. 

Mr. Foranp. Without objection, that will be made a part of the ree- 
ord following your prepared statement. 

Mr. Winxiz. Further, as Mr. Smith has indicated, since Mr. Dwight 
Avis, Director of the Alcohol and Tobacco Tax Division of the Service. 
plans to present a working draft of a revision of certain parts of the 
Internal Revenue Code relating to the alcohol, tobacco, and firearms 
taxes, I will not touch on those particular levies. Neither will I dis- 
cuss the import taxes since, being in the nature of duties, they are col- 
lected by the Bureau of Customs rather than by the Internal Revenue 
Service. 


EXCISE TAX STRUCTURE 


Perhaps a helpful starting point would be a brief outline of the 
present Federal excise tax structure. 
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Federal excise taxes are presently levied upon some 75 classes of 
articles, commodities, transactions, facilities, or services. I shall 
not take your time by naming all of them since they are covered in 
detail in an exhibit attached to the appendix which I have already 
submitted for the record. That exhibit includes a complete listing of 
the excises by type, the imposing code section, rate of tax, and method 
of collection. 

Exclusive of the alcohol and tobacco taxes, the 75 classes are usually 
gr ouped into five major categories. The first group consists of retail- 
ers’ excise taxes, including the tax on jewelry, furs, toilet prepara- 
tions, and luggage articles. The second is made up of the manufac- 
turers’ excises, which include the taxes on automobiles and trucks, 
gasoline, tires and tubes, refrigerators, radio and television sets, and 
a large number of other items. The third group comprises the taxes 
on facilities and services and includes the communications taxes, the 
taxes on transportation of persons and property, the admissions and 
dues taxes, etc. The fourth is made up of the documentary stamp 
taxes on stock transfers, capital-stock issues, deeds of conveyance, etc. 
The last group is what we commonly refer to as the special and occupa- 
tional taxes, which includes the wagering taxes, the taxes on coin- 
operated devices, bowling alleys, billiard and pool tables, ete. 

The first two groups of taxes, that is, the retailers’ and manufac- 
turers’ excises, are generally referred to as sales taxes since the taxes 
apply at the time the affected articles are sold by the retailer or the 
manufacturer as the case may be. These taxes are normally applied 
on an ad valorem basis, that is, as a percentage of the sales price. 
There are, however, some exceptions to this rule. The gasoline tax, for 
example, is levied on a gallonage basis; the tire and tube taxes, on a 
poundage basis. 

The third group I mentioned, that is, the taxes on facilities and 
services, are ordinarily referred to as collected taxes since, with the 
exception of the cabaret tax, the legal liability for the tax is imposed 
upon the purchaser of the facility or service, with the vendor acting 
only as the Government’s collection agent. In these cases it is the 
vendor who is required to file the return and pay the tax over to the 
Government. 

Except for the ad valorem tax on wagers, most of the levies in the 
remaining two categories of excise taxes; namely the documentary 
stamp and the special and occupational stamp taxes are, as their 
names imply, collected by the stamp method, about which I shall 
have more to say a little later on in this statement. 

Obtaining revenue is the primary purpose of such stamp taxes as 
the documentary stamp taxes, the playing-card tax, and the occupa- 
tional taxes on bowling alleys, pool tables, etc. On the other hand, 
control and regulation | are the main purposes of such levies as the 
stamp taxes on narcotics, adulterated butter, filled cheese, ete. We 
are responsible for the administration of all of the stamp taxes, 
except the narcotics taxes which are enforced by the Bureau of 
Narcotics. 

So much then for a summary look at the various excise taxes it is 
the Service’s job to administer and collect. I believe you might be 
interested next in a brief rundown on the mechanics of actually 
giving effect to a law imposing an excise tax. That is to say, what 
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happens from the time the law is enacted until the time the books 
are finally closed on the taxpayer’s liability under that law for any 
given period. 


REGULATIONS, RETURNS, AND COLLECTION PROCEDURES 


The first decision that must be made following enactment of an 
excise tax is the method to be used in collecting the tax. If it is to be 
collected by return, as most excises are, we must decide whether the 
return shall cover a month, a quarter, or some other period. 

The next step logically should be the preparation and issuance of 
detailed regulations for the taxpayers’ aailieaieed in complying with 
the statute. However, because an excise ‘tax usually takes effect very 
soon after enactment (sometimes immediately in the case of a floor- 
stocks tax), it often is not possible to issue detailed regulations by the 
effective date. So we do the next best thing. 

After determining the collection method and the frequency of filing, 
if the return method is selected, we issue a press release to acquaint 
affected taxpayers with the new law, to tell them what they are 
required to do to comply with it, and when and where the return 
forms (or stamps) will be available. This release is followed by 
detailed published regulations as soon as it is possible for us to issue 
them. 

I think it will be helpful, from this point on, if we assume that all 
excise taxes are collected by return. That, I believe, will avoid con- 
fusion in describing our collection and audit processes. Later, I 
would like to go over briefly the procedures that are followed where 
taxes are collected by stamp. 

Before we can ask the taxpayer to file the return, we must, of course, 
furnish him with a return form. These forms are drafted as soon 
as possible after enactment of the tax by a group of excise tax and 
form specialists here in Washington. 


REGULATIONS 


Contemporaneously with the drafting of the return forms, or as 
soon thereafter as possible, work gets underw ay on drafting the 1 regu- 
lations. Besides interpreting many of the substantive provisions of 
the law, the regulations outline the various procedural steps which 
taxpayers must ‘take in filing returns, paying the tax, keeping records, 
and similar matters. To the greatest extent possible, and consistent 
with w hatever time limitations are imposed upon us, it has been the 
Service’s practice, prior to the preparation of these regulations to 
consult with interested industry ena trade associations and frequent 
conferences are held with anhers of these groups. The aim here is 
to acquire as much information as we can on all questions of law 
and procedure which promise to be troublesome from either an admin- 
istrative or a compliance point of view. 

When appropriate, the Service also consults with the Interstate 
Commerce Commission, the Federal Communications Commission, the 
Bureau of Standards, and other governmental agencies on some of the 
ws: technical aspects of the law that would nor mally be outside our 

ealm of experience. 
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Upon completion of the regulations, they generally go through the 
usual procedure of prepublication in the Federal Register in accord- 
ance with the terms of the Administrative Procedures Act. This gives 
taxpayers affected by the regulations an opportunity to protest and 
to request a hearing. 

Following the consideration of any protests that are submitted, and 
the conduct of any hearing that is requested, and after all suggestions 
have been considered and taken into account, the regulations are finally 
signed by the Commissioner and approved by the Secretary. In de- 
veloping the regulations, we work in very close cooperation and col- 
laboration with the Office of the Chief Council of the Service, which 
office also reviews the regulations before they are submitted to the 
Commissioner for signature. 

Because not all of the questions that can come up under a particular 
excise tax can be foreseen at the time the regulations are promulgated, 
the Service must sometimes amend the regulations as well as issue 
frequent rulings on questions not specifically covered by them. I 
would like to get into this matter of rulings in more detail in a few 
moments. 


RETURNS 


While the return forms are being printed, our field offices are pre- 
paring mailing lists of the persons likely to be subject to the tax. 
These are compiled from commercial and telephone directories and 
all other available sources. Preaddressed forms are then sent out 
to the taxpayers on the list, as far in advance as possible of the first 
due date for filing. 

Like all other Federal taxes paid by return, the excise taxes have 
“self-assessment” characteristics. This means that the taxpayer com- 
putes his own liability and reports it on his return which is used as 
the basis of the Commissioner’s assessment. Before July 1, 1953, 
almost all excise tax returns were filed monthly. Now they are filed 
on a calendar-quarter basis. All of them are filed with our district 
directors’ offices in the field, and it is in those offices that the collection 
activities take place, not only as to excise taxes but as to all other 
Federal taxes as well. We have no separate force engaged exclusively 
in the collection of excise taxes. 


Deposirary Receipts 


At the time the quarterly return procedure was adopted, the Serv- 
ice also made the so-called depositary receipt system, which had been 
in effect for some time in the case of income-tax withholding, applica- 
ble to excise taxes. I will not burden this statement with any detailed 
description of the system. Briefly, it requires all excise taxpayers who 
are liable for more than $100 of taxes for any month except the third 
month of the quarter to deposit the amount of their liability monthly 
with Federal Reserve banks or authorized local banks. Receipts for 
these deposits are then submitted with the taxpayer’s quarterly return 
as evidence of taxpayment. In short, the depositary receipt system 
insures the payment of taxes on a monthly basis without the necessity 
for the taxpayer filing a monthly return. The return, as I have pre- 
viously stated, is submitted only quarterly. 
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OTHER COLLECTION PROCESSES 


After the returns have been filed, the original mailing list becomes 
a delinquency checklist for purposes of identifying those taxpayers 
who have not complied with the filing requirements. Further details 
on this aspect of the collection process, as well as on the many other 
collection operations performed in our field offices, are set out in the 
statement submitted for the record. They include, among other 
things, the procedures followed in handling credits, refunds, and ad- 
justments; the assertion of delinquency penalties ‘and interest : the 
issuance of notices and demands for unpaid tax; and the distraint and 
levy procedures utilized in cases where resort must be had to those 
forms of summary process. These various collection procedures are 
common to most Federal taxes. 


Avpit PRoceDURES 


I turn now to a brief account of excise tax audit procedures. The 
examination of excise-tax returns is performed in our 64 district di- 
rector’s offices. The overall function comprises three major steps; 
namely, (1) the selection of the returns to be audited; (2) the actual 
audit processes; and (3) the conduct of informal conferences where 
disagreement arises between the taxpayer and the examining officer. 
! shall discuss these separately. 


SELECTION 


In order to effectively utilize the services of examining officers, 
inost of the returns to be examined are selected from those categories 
which past experience has proven to be productive of the highest per- 
centage of error. For example, returns on which improper or unex- 

plained credits are claimed; returns as to which information has been 

a eived indicating the possibility of irregularities; returns filed by 
taxpayers who are - frequently delinquent ; and returns involving deal- 
ings in commodities or services which, from the Service S experience, 
have shown a relatively high frequency of tax errors. 

In addition, the returns of taxpayers liable for the retailers’ excise 
tax and employ ment taxes, and the records of taxpayers liable for doc- 
umentary stamp taxes are frequently examined in conjunction with 
the examination of their income-tax returns. 


Avpitr Processes 


The Service has always experienced difficulty in getting taxpayers 
to report on their excise-tax returns information sufficient to permit. 
of a ready verification of the accuracy of the liability reported. Our 
latest effort to accomplish this was the adoption of form 720 for the 

reporting of most excise taxes. Mr. Chairman, I have left copies of 
this form with the clerk, and I do not know whether you will want to 
put it in the record or not, but we have it here in case you do. 

Mr. Foranp. In think it would be wise to have a copy of it inserted 
in the record, and without objection, it will be done at this point. 

(Form 720 is as follows :) 
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PORM 720 (ev. Apr. 1955) 


“aoa Goce Savas QUARTERLY FEDERAL EXCISE TAX RETURN 


Before making entries 1 to 5, fill im applicable schedula(s) 

1. Total tax. Check [¥) schedule(s) wed AC) BO) cO vO 

2. Coedics (Se instructions) 

3. Net tax duc (Ieem 1 minus Item 2) ...  areeieeeeeaneeenseemesestesemenesnenstel 

4. This ivem is for the use Serial No. of Form 537 | ——Date of D rar 2 For District Director's use 
of those taxpayers who j 
suite depen of Ded. aba : Tex ..§ 
eral Excise Taxes. (See Siaiigaiineiliaaias eins on pevquenqennmnnoesntniennti Pea. 
instructions.) Artach lot. .. 
depositary receiptsForm * = - -—— = — ———___—_—_——— 
537, if any. Total of depositary receipes....] $———__________| Toral. $ 


“Make check or money order 
5. Balance of tax to be paid with this reraro (ieem 3 minus Ieem 4) ie incendie es at to District Lurector, 


I declare under the penalties of perjury that this return (including any accompanying schedules and statements) bas been examined by me 
and to the best of my knowledge and belief is a trust, correct and complete return. 


(Signed) - pieperennseinuts ae - a ae 


(Ow ote.) 


Schedule A—RETAIL DEALERS’ EXCISE TAXES (Based on retailer's sale price) 
ey Totat sates of taxable | Exemptions or adjustments Net taxable sales Rate of 
Cees Cah conten ” teas » i 

evan icici ies omericiaediic i cnteeaneteds 





$-—-—_________-] $ -_____-.... 


Tota! tax, Schedule A (Include in Item 1, 
___ Schedule B—EXCISE TAXES ON FACILITIES AND SERVICES (Based on amounts charged) 


One of Tax 


Net taxable charges 
a Ga seen. 
) ( 


Admissions (except horse or dog races) 

Admissions—horse or dog races 

Ticket brokers—excess charges Aiincin th nleneceniiiee 
Ticket brokers—excess charges—horse or dog races... 
Leases, etc., of boxes and seats hiwosete 

Leases, etc., of boxes and seats—horse or dog races 

Roof gardens, cabarets, and similar entertainments 

Box office sales—excess over established prices..........}.. 
Club dues, initiation fees, and life memberships. ....... 
Telegraph, telephone, etc., messages 

Leased wires, wire and equipment service, etc............ 
Local telephone services ee 

Transportation of oil by pipeline.................0000+]enne 
Transp.—persons, incl. seating, sleeping accommodations. |... 
Transportation of property (except coal)... .. 
Transportation of coal (per short ton) 

Use of safe deposit boxes. 


! See Instructions. Teal tax, Schedule B (Include in Item 1, page 1) 


Name, address, and identification sumber of taxpayer (If incorrect, show correction) | Please return this form in 

‘ an envelope addressed to 

U.S. TREASURY DEPARTMENT ma cemree see | Ty anon. Oiedar st 

District Directer of Internal Revenue ero internal Revenue as shown 
at left. 


OFFICIAL BUSINESS Return for calendar quarter. 
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Schedule C—MANUFACTURERS’ EXCISE TAXES (Based on manufacturer's sale price) 





Auto eruck, bus, tractor, trailer chassis, and bodies 
Other auto chassis and bodies, motorcycles, etc 

Parts or accessories for automobiles, tracks, etc 
Radio, television sets; phonographs, components, etc. 
Phonograph records. . 

Musical instruments. . 

Refrigerators, freezers, etc. 

Air conditioners 


Fishing rods, creels, reels, ay artificial lures, etc... 

Electric, gas, and oil appliances 

Business and store machines. . 

Cameras, lenses, and film 

Electric light bulbs and cubes 

Firearms, shells, and carcridges. .. . .. «1.56.00 ceeceeeessforenee 
Mechanical pencils, pens, and lighters. . 








Wet taxable quantity sold, | 
Total quantity sold, processed, | Exemptions of adjustments grestal, «2 exnd Ciel. & Rate of 
of used (Explain — —& jess Col. 3) b 


3¢ Ib. ‘ 
1 99 By, J 222 





Coconut oil other than that listed below. . 

Combinations of above oils and other cienmne 
than chose listed below). ... . 

Coconut oil from—American Samoa 


Other United States possessions... . 
Philippine Islands 
Trust Territory of the Pacific Islands. 


Diese! fuel Ciecleding special motor fuels) 
Gasoline 

















Total tax, Schedule ie D Ginclode ia in 2 Item 1, page =i. 


1 But not a 10% of selling 
Schedule E—EXEMPT SALES, TRANSACTIONS, CHARGES, OR QUANTITIES (See Instructions) 








Amount of quantity 
(whichever is apphcable) 
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Bafare making onsvies 1 to 5, fill im applicable schedula(s) 
1. Total tax. Check [7] schedule(s) used 40 70 eO on 
2. Credits (Ser instructions) 
3. Net tax due (Item 1 minus Item 2) . nadine 
4. This icem is for the use |____ Serial Me. of Form 537 ms37_ | 
of those taxpayers who 
make deposits of Fed- 
eral Excise Taxes. (See _ 
instructions.) Artach | 
depositary receiptsForm * 
337, if any. 








5. Balance of tax to be paid with this return (Ieem 3 mious Item 4). 


Schedule A—RETAIL DEALERS’ EXCISE TAXES (Based on retailer's sale price) 





@) 

Admissions (except horse or dog races) 
Admissioos—horse or dog races 
Ticket brokers—excess charges... . 29's boaemesbetemenniaiith 
Ticket brokers—excess charges—horse or dog races... . .|- 
Leases, etc., of boxes and seats 
Leases, etc., of boxes and seate—horse or ae races. 
Roof gardens, cabarets, and similar entertainments 
Box office sales—excess over established prices... 
Club dues, initiation fees, and life memberships... 
Telegraph, telephone, ctc., messages 
Leased wires, wire and equipment service, etc 
Local telephone services. . . 

Transportation of oil by pipeline 
Transp.—persons, incl. seating, sleeping sinsibibailiaieah, peaneaeeene 
Transportation of property (except coal) 
Transportation of coal (per short ton) 
Use of safe deposit boxes 

' Bee instructions. 


Taxpayer's Copy 
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Schedule C—MANUFACTURERS’ EXCISE TAXES (Based on manufacturer's sale price) 


Exemotions of adjustments | Net tocadie tates Rate of 
Kind of Tax Vell eden ef eatin | (Cinta a cantata CF) | (Cot. 2 less Col. 3) | 
¢ @ 


ndeueammieill . nas serenade i 
Pistols and revolvers inudiiiistitmiltgitinaplidieniis cttineetiniclapittislalielea ci 
Auto truck, bus, eractor, crailer chassis, and bodies 
ther auto chassis and bodies, motorcycles, etc 


| _®) eS 


Parts or accessories for automobiles, erucks, etc 
Radio, television sets; phonographs, components, exc 
Phonograph records 

Masical instruments 

Refrigerators, freezers, etc. . 

Air conditioners m 

Sporting goods. .............. ~ 

Fishing rods, creels, reels, and artificial lures, etc 
Electric, gas, and oil appliances 

Business and store machines 

Cameras, lenses, and Glm. 

Electric tight bulbs and cubes vacse — | 
Firearms, shells, and cartridges. . Anbectdnsie soe B 
Mechanical pencils, pens, and lighters | 





Toral tax, Schedule C (Include in MEN cies 
Schedule D—EXCISE TAXES ON PRODUCTS AND COMMODITIES (Based on weight or volume) 


Wea wa a 
Kind of Tax Tennesse peat, Exemotions of adjustments out Gate * one Amount of tax 


(Explain in Schedule €) tess Cot. 3) 
Q G @ . 


Palm oil. ... Sntinaie 
Palm kesnel! oil. .. . ; 
Combinatioas of above oils and other substances 
Coconut oi] other than chat listed below... .. . . 
Combinations of above oils and other substances (other 

than those listed below). 
Coconut oil from—American Samoa 

Other United States possessions. 


Diesel fuel (including special motor fuels) 
Gasoline 

Lubricating oil 

Cutting oils... 


|fancy wooden 
Matches 
a lovher ... 

















Character of exemption 





Total . $ XXXXXXXXXXXXXXXX 
Schedule F—ADJUSTMENTS TO SALES PRICE (See Instructions) 
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Instructions for Use of Form720—Quarterly Federal Excise Tax Return 


Tex on special motor feels.— Under the law prior to the Excise Tax 
Reduction Act of 1954, benzol, benzene, and naptha, and any other 
liquid (other than kerosene, gas oil, or fuel oil) of a kind prepared, 
advertised, and sold for use, or used, as fuel in the propulsion o: 
motor vehicles, motor boats, and airplanes was taxed as line. 
This tax was payable by the manufacturer or producer. Under the 
Excise Tax Reduction Act of 1954 the tax on these liquids is trans- 
ferred from the manufacturer’s level to the retail dealer’s level b: 
providing for a new special motor fuels tax. This tax, at the rate of 
cents per gallon, will be imposed upon the retailer at the time these 
liquids are sold to the consumer for use as a fuel in the propulsion 
of a motor vehicle, motor boat, or airplane. Furthermore, if the 
tax is not collected at the time of the retail sale and the consumer 

uts the liquid to a taxable use, the consumer will then be liable 
or reporting and paying the tax. 


mentary forms.—The following supplementary forms will 
continue in use and will be required whenever necessary: 2 (Sugar) 
(Certificate of producer of sugar beets and su coverin, 
quantity manufactured for personal use), 755A (Certificate o 
exemption from tax on admissions), 729A (Information return 
covering ticket broker’s sale of admission ele eee (Advance 
report to District Sheer by owner or lessee who operates any 
theater, etc.), and 1363 (Export exemption certificate on trans- 
portation of property). 


Texpeyer's same, oddress, and identificetion 
addressed Form 720 will be forwarded to you by your District Diree- 
tor of Internal Revenue. This form should be used in a your 
If a preaddressed form is lost, request another. If you 
must use a non-preaddressed form, type or print your name and 
as shown on previous returns. Do 
toa prior owner. If filing 

r. 


Paymest a deposits —All taxes are due and payable 
without assessment or If = are liable for more than $100 
of the taxes listed on Form 720 for any month (except the third 
month of a quarter), you are ired to deposit such taxes in a Fed- 
eral Reserve bank or ab autho: loca! bank on or before the last 

of the next month. | Deposits for the third month of any quarter, 


deposits of $100 or leas for the first or second month of a r- 
are ible 


April, May, June. ; 
July, August, September. 
October, November, December... 


However, if your return is accompan 
Porm 537, Sa eae deposits in fu 
ith of quarter, you are al 


. cable) should be entered in column 8 of each appropriate 
* and explained under Scheduje E only if the evidence required to 


Unless already shown on the form received from the District 
Director, enter at the right of the space provided for the taxpayer's 
—— the months and year of the quarter for which the return is 

A return must be filed for each quarter whether or not liability 
is incurred. If you have no tax to report, enter “None” in Item 5. 
If you no longer have a iness operation subject to tax reportable 
on Form 720, write “Final Return” at the top of your last return. 

If you are required to make monthly deposits with a Federal Re- 
serve bank and fail to do so, you may be required, after due notifica- 
tion from your District Director, to file monthly returns on Form 
720. Your monthly return must be filed on or before the last day 
of the month following that for which it is made. Returns must be 
filed monthly thereafter until a final return is filed or until you are 
again authorized by your Distriet Director to file quarterly returns. 


Where to file-—Form 720 is printed in duplicate so that you can 
send the — to the District Director for the Internal Revenue 
district in which your principal place of business is located and keep 
the duplicate for your own record. If you have no principal place 
of business in an Internal Revenue district of the United States, file 
your oma with the District Director of Internal Revenue, Balti- 
more 


Credits——Where more than the correct amount of tax has been 
paid on any previous return, the overpayment may be taken either 
as a credit on any subsequent Form 720 or may be made the subject 
of a separate claim for refund (in which case ask your District 
Director for Form 843). Generally, a credit may be taken with 
respect te all the taxes reported on Form 720 to correct mathe- 
matical errors or to adjust payments of tax on transactions, charges, 
or processings which are entitled to be made tax-free. Information 

instructions covering credits and the evidence required to sup- 
ne such credits may be obtained by consulting your District 
irector or the regulations covering the specific tax involved. 

However, in the case of the tax on the manufacture of manufac- 
tured r (under Schedule D) overpayments or overcoliections 
— _ taken @s a credit but may only be claimed by way of 

fund. 

The total of all credits taken on any return should be entered in 
Item 2 of 1 of Form 720. Where a credit is taken there should 
be submi with the return a statement explaining the basis for 
the credit and that the required supporting evidence is in your 


Exemptions.—Some transactions involving sales of taxable articles, 
payment for services and facilities, and the sale, processing, or use 
of products or commodities are exempt from tax. As an illustra- 
tion, certain exemptions are provided for ex; transactions and 
for transactions involving States, political subdivisions, and Terri- 
tories of the United States. For information and instructions 
relating to transactions which are exempt from tax and the type of 
evidence required to support such exemptions consult r District 
Director or the regulations applicable to the tax involved. 

The total of the exempt transactions (expressed as dollars and 
cents on a tax-excluded is or as quantities, whichever is appli- 
ule 


support each exempt transaction is in r 
the date the return is required to be fi 

available at that time, amounts should not be entered in coly 
umn 8. If the required evidence is subsequently obtained, the 
amount of tax paid on such transactions may be considered as an 
overpayment and you may then take a credit for the amount of 
ate cal cataa (See prior instructions relating to 


ion on or before 
f such evidence is not 


file at rinci lace of 
fen location, dupliete mat pipes business or sothe 


cumagtions and odjestments claimed must also 
All records be maintained for a period of at least 
4 years from the date the tax was paid. Such records shal! be 


available and to tati f the Internal 
= open inspection by represen ves 0! ini 


Peneities end lnterest—Avoid penalties and interest by filing cor- 
, making timely deposits of tax, by paying 
ith the returns. law provides a penalty 
percent of the tax for late filing unless reason- 

able cause is shown for the delay. In the event you are late in 


iene 
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filing a return or in making a deposit of tax, send a full explanation 
with the return. Penalties are also im by law for willful 
failure to collect tax, pay tax, keep records, file returns, or false or 
fraudulent returns. 


Schedule A—RETAIL DEALERS’ EXCISE TAXES 


Enter in Schedule A the necessary information on retail sales of 
the following classes of articles: 
including trunks, suitcases, purses, handbags, wa)l- 
lets, card and key cases, and other cases, or kits for carry- 
ing toilet articles or articles of wearing apparel. 

Jewelry, including articles ornamented, moun’ or fitted 
with precious metals or imitations thereof; gold, gold plated, 
silver, or sterling flatware or holléwware, and silver plated 
hollowware; opera glasses, binoculars; and watches and clocks. 

Fers, including articles partly fur in which the fur is worth 
more than 3 times as much as the next most valuable component. 

Toilet preparations, including perfumes, toilet waters, cos- 
metics, hair dressings and dyes, and any similar substance, 
article, or preparation used or applied or intended to be used or 
applied for toilet purposes. 

Bosis for tox and tmeats.—The tax is computed on the price 
for which the taxable article is sold at retail Entries in column 2 
should be on a tax-excluded basis. Where a taxable article is leased 
or is sold under a conditional sales contract, installment payment 
contr: or chattel mortgage arrangement, tax must be computed 
and aan on each payment received during the oS covered by 
the return. Where charges for transportation, delivery, insurance 
and installation are included in the retail price, the price may be 
adjusted by a | the actual amount paid or incurred for such 
expenses. Any i] sales tax imposed by a State or other munici- 
pality may alse be excluded. The circumstances under which these 
adjustments may be made and the evidence uired to support 
such adjustments may be ascertained by consulting your District 
Director or the applicable regulations. 

Adjustment of the retail sale price may also be made in the case 
of discounts, rebates, and other similar allowances nted to the 
purchaser. However, such discounts, etc., may not anticipated. 
Adjustment may only be made if the purchaser has taken ——- 
om discount, ete., prior to the time the return is required to 


The total of all adjustments made during a quarter should be 
entered in column $3 and explained in Schedule F only if such adjust- 
ments‘have been made during the quarter and provided further that 
all the evidence ired to support such adjustments is in your 
possession prior to time the return is required to be filed. 

Where the adjustments are made subsequent to the time the return 
is filed or if the required evidence is obtained subsequent to that 
time, the amount of tax involved may be considered an overpayment 
and you may then take a credit for that amount on a subsequent 
return covering the quarter during which the adjustments were 
actually made or you may file a refund claim. 


Schedule B—EXCISE TAXES ON FACILITIES AND SERVICES 
Enter in Schedule B the necessary information on amounts paid 
or cha for the listed facilities and services. Entries in column 2 
should be on a tax-excluded basis. The rates of tax are shown in 
column 6 of the schedule except for the following: 


Subject Rate 
a. Admissions (except horse or dog races)_..........| 1¢ for each 
(Admission charges of 50 cents or less, except 10¢ or ma- 
for horse or dog races, are exempt from tax. ie Seagtion 


’. Admissions to horse or dog races. 


for which the eae ie 
each message is more than 24 centa__...._..-__ 

“e. Telegraph, cable, or radio dispatches or mess: ges_| 10% 
f. are emote. or talking circuit special 


g. Wire and equipment service (including stock 
services, or community antennae 
and all similar services)_..__... adlicastib 
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The tax on life memberships is not based on the amount paid for 
a life membership but is equivalent to the amount of tax paid on 
dues and fees by an active resident annual member of the same 
organization if such dues and fees are in excess of $10 and is due 


at the time for the payment of dues by active resident annual 
members. 


Schedule C—MANUFACTURERS’ EXCISE TAXES 


Enter in Schedule C the necessary information on the sale, lease, 
or use by a manufacturer, preducer, or importer of the listed articles. 
Entries in column 2 should be on a tax-excluded basis. 


Besis for tax and adjustments.—Generally the tax is computed on 
the price for which the taxable article is sold or leased. Where a 
taxable article is leased or is sold under a conditional sales contract, 
installment payment contract, or chattel mortgage arrangement, 
tax must be computed and paid on each payment received during the 
quarter covered by the return. 

Where a taxable article is sold by the manufacturer (1) at retail, 
(2) on consignment, (3) otherwise than through an arm's length 
transaction and at less than the fair market price, or (4) is used 
by the manufacturer other than in the manufacture of, or as a com- 
ponent part of, a taxable article, the tax payable shall be computed 
on a price established by the Commissioner. Where charges for 
transportation, delivery, insurance and installation are included in 
the manufacturer's sales price, the price may be adjusted by deduct 
ing the actual amount paid ar ineurred fae aench evnencee acin 
cumstances under which these adjustments may be made and the 
evidence required to support such adjustments may be ascertained 
by consulting your District Director or the applicable regulations. 
Adjustment of the manufacturer's sale price may also be made in 
the case of discounts, rebates, and other similar allowances granted 
to the purchaser. However, such discounts, etc., may not be antici- 
pated. Adjustments may only be made if the purchaser has taken 
advantage of the discount, etc., prior to the time the return is 

ired to he filed. : 

he total of all adjustments made during a quarter should be 
entered in colymn 3 and explained in Schedule F only if such adjust- 
ments have actually been made during the quarter and provided 
further that all the evidence required to support such ae 
ey your possession prior to the time the return is required to 


Where the adjustments are made subsequent to the time the return 
is filed or if the required evidence is obtained subsequent to that 
time, the amount of tax involved may be considered an overpayment 
and you may then take a credit for that amount on a subsequent 
return covering the quarter during which the adjustments were 
made or you may file a refund claim. 

Where a taxpayer computes his tax on a price established by the 
Commissioner rather than on the price for which the taxable article 
is sold the adjustments indicated above may not be made except in 
the case of cash discounts. 


Schedule D—EXCISE TAXES ON PRODUCTS AND COMMODITIES 


. 

Enter in Schedule D the necessary information on the retail sale 

or use of diesel fuel; the manufacturer's, producer's, or importer’s 

, lease, or use of gasoline, matches, tires and inner tubes; the 
manufacturer’s or producer’s sale or use of lubricating oil; the 
manufacture of manufactured sugar; and the first domestic process- 
ing of palm oil, coconut oil, ete. The rates of tax as shown in 
column 5 of the schedule shall apply except that the following rates 
are applicable in the case of manufactured sugar: 

(a) On all manufactured sugar testing by the polariscope 92 
sugar degrees, the rate is 0.465 cent per pound, and for each addi- 
tional sugar degree, 0.00875 cent per pound additional, and fractions 
ofa in proportion; and 

(b) all manufactured sugar testing by polariscope less than 
92 sugar degrees, 0.5144 cent per pound of the total sugars therein. 


fariette regsictions—As of July 1, 1954, the regulations 
applicable to the excise taxes —— on Form 720 are listed below 
in relation to the schedules in return: 


Schedule A—Retailers’ excise taxes 
Schedule 8—Taxes on facilities and services: 
Admissions, dues, cabarets, etc. 
tion of property. 
r facilities serv 
Schedule C—Manufacturers’ excise taxes: 
Pistols and revolvers 


Trans; 
All 


Schedule 0—Taxes pont on weight or volume: 
Gasoline, lubricating oil, and mate! 
Tires and inner tubes. 





24 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


Mr. Winkie. In the opinion of the Service, this form calls for in- 
formation in sufficient detail to facilitate the making of more accurate 
excise-tax audits than has heretofore been the case. The form, how- 
ever, has met with considerable opposition. The chief objection raised 
to it is that it would be too expensive to establish and maintain the 
records necessary to complete the form and, further, that such records 
would serve no other useful business purpose for the taxpayer. Weare 
currently working on a further revision of this form which we plan 
to discuss with interested trade groups and associations before taking 
any final action with respect to it. 

Taxpayers’ methods of accounting for excise taxes vary widely and, 
accordingly, the Service is forced to rely heavily on so-called systems 
audits in order to determine whether a taxpayer’s established method 
of accounting for the taxes could be expected to accurately reflect his 
true liability if consistently followed. A systems audit consists of a 
review and evaluation of the methods used by the taxpayer in col- 
lecting and accounting for the tax rather than a detailed audit of 
his transaction records. Of course, systems audits are supplemented 
with spot check techniques which vary in character and degree with 
the type of taxable article or transaction involved. 


INFORMAL CONFERENCES 


At the completion of an examination, but before his report is pre- 
pared, the Service’s examining agent will discuss the matter with the 
taxpayer and advise him of any proposed adjustment. If the tax- 
payer is not in agreement with the proposed adjustment, he is given 


the opportunity of requesting an informal conference. These con- 
ferences are held by the immediate supervisor of the examining agent 
(whom we refer to as the group supervisor) with the taxpayer and/or 
his representative. The examining agent is also in attendance. After 
the conference, if an agreement is reached, the taxpayer is notified in 
writing of such agreement and that the appropriate assessment, re- 
fund, or abatement will be made. If no agreement is reached, the 
taxpayer is then advised in writing of the assessment, refund, or abate- 
ment to be made, and of his appellate rights. 


APprELLATE Process 


If for any reason a taxpayer wishes to pursue an administrative 
appeal from the determination of his excise tax liability made at 
the district director’s level, there are two courses available to him. 
He may either (1) file an abatement claim (with such bond as the 
district director may require) with the request that the matter be 
considered in the Appellate Division of the Service; or (2) he may 
pay the tax, file claim for refund, and appeal any rejection of the 
claim to that Division. 

The Appellate Division is an administrative appeals organization 
within the Service which is responsible not to the district director, 
but to the regional commissioner and, through that official, to the 
Commissioner himself. 

In the event a claim for refund is rejected, the taxpayer is notified 
of such rejection by registered mail and he may, within 2 years after 
the date of such registered notice of rejection, file suit in a district 
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court of the United States or in the United States Court of Claims 
for the recovery of any tax, penalty or interest alleged to have been 
erroneously or illegally assessed or collected. The Tax Court of the 
United States, however, has no jurisdiction to hear cases involving 
excise taxes, 


Srame Taxes 


So far, I have been discussing our procedures as they relate to excise 
taxes collected by return. I would now like to mention very briefly 
the other principal method of collecting these taxes, i. e., the stamp 
method. 

Mr. Foranp. Just before you do that. Is this new form 720 which 
you have just mentioned in use now, or is that just something that is 
proposed to be used ? 

Mr. Winkie. No, sir; that form is in use, except that as a result 
of the opposition we encountered at the time the form was issued, we 
have relaxed some of the requirements with respect to it. We no 
longer are insisting that taxpayers fill out the detailed information 
with respect to exempt sales and adjustments, for example. We en- 
courage them to fill the forms out to the extent that their records will 
permit, and then to attach to the final quarterly form submitted at the 
end of the year, a statement that will explain precisely how they go 
about accounting for and collecting the taxes, and why it was not 
possible for them to submit all of the information. That was some- 
thing of a stopgap measure to meet the rather critical problem that 
many taxpayers found themselves confronted with as a result of that 
form. 

Mr. Foranp. In other words, you are using form 720, but you have 
relaxed on some of the points you were insisting upon? 

Mr. Wink ie. Yes; we are relaxing on some of the information 
required. 

Mr. Foranp. And instead, you accept a detailed statement on the 
final form at the end of the year. 

Mr. Winkie. That is correct. 

Mr. Foranp. In the meantime the Treasury is trying to revise this 
form so as to meet the objections? 

Mr. Winxtie. That is correct, sir. 

Mr. Foranp. Thank you. 

Mr. Wrinkte. The stamp taxes may be divided into two principal 
categories, namely (1) the taxes payable by the purchase of docu- 
mentary or commodity tax stamps which are to be affixed to certain 
documents or commodities that are taxable upon issue, transfer, with- 
drawal from factory, etc. ; and (2) the special occupational taxes which 
are payable by persons engaging in certain types of business or main- 
taining specified devices (such as bowling alleys, pool tables, coin- 
operated amusement and gaming devices, etc.), who are required to 
purchase and post on their premises special tax stamps as evidence of 
payment of such occupational taxes. 

Mr. Foranp. That includes the bookie tax, does it not? 

_Mr. Wingte. That includes the occupational tax on the bookie, yes, 
sir. 
As I have indicated, documentary stamp tax investigations are 
generally made concurrently with the examinations of income-tax 
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returns. For example, when examining records for income-tax pur- 
poses, the revenue agent will frequently also examine the corporation’s 
stock book, transferred stock certificates, memorandum of sale, deeds, 
and other documents in the corporation’s records to which docu- 
mentary stamps should have been affixed or which have a bearing on 
the application of the stamp taxes. His purpose is to ascertain 
whether the corporation has affixed requisite stamps in satisfaction of 
its documentary stamp tax liability. 

As in the case of other excises, and to the extent that manpower 
limitations will permit, periodic canvasses are made by collection offi- 
cers of establishments such as pool halls, amusement arcades, bowling 
alleys, restaurants, etc., to uncover delinquent occupational taxpayers. 

That concludes a quite abbreviated statement of the administrative 
processes connected with the collection and audit of the Federal excise 
taxes. Now, agreeable to the committee, 1 would like to summarize 
briefly the Service’s policy and procedure in the review and publication 
of excise-tax rulings, since we understand that you also have an interest 
in this aspect of our work. 


Ruuine LErrers 


Tax “ruling” letters are official statements of the Service’s position 
with respect to the tax consequences of a described transaction or act. 
They are issued by the national office only. District directors are au- 
thorized to issue what we call “determination” letters in response to tax 
inquiries. I will discuss these in a little more detail later on. 

Excise-tax ruling letters are prepared by a group of approximately 
50 technicians in the Excise Tax Branch of our Tax Rulings Division, 
many of whom have been specializing in the excise-tax field for 15 
years or more. 

Final approval is given to ruling letters at various levels of author- 
ity in the national office, depending upon the type of situation being 
ruled upon. Rulings to be applied without retroactive effect are re- 
quired by law to have the approval of the Secretary or his delegate. 
The Commissioner is presently carrying out this function for the 
Secretary. 

Because of the nature of the legal problem involved in a particu- 
lar case, a proposed ruling may be forwarded to the Chief Counsel 
for his concurrence prior to issuance. All ruling letters which are to 
be published as revenue rulings in the Internal Revenue Bulletin are 
reviewed by the Chief Counsel prior to publication. 


DeTERMINATION LETTERS 


District directors are authorized to issue so-called determination 
letters in response to routine questions which can be answered on the 
basis of clearly established rules. Cases that cannot be so answered 
must be referred to the national office in Washington. Moreover, 
there are three situations where a district director may not issue a 
determination letter even though the matter is clearly covered by a 
published statement of policy. These are (1) where a similar matter 
is before the national office for ruling; (2) where the determination 
is requested by a trade association or similar group; and (3) where 
the request involves an industrywide problem. 
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In addition, certain factual determinations with respect to fair 
market price or fair charge must be made in the national office. 


PROCEDURES FOR THE PUBLICATION OF RULINGS 


Policy prior to 1952: The Internal Revenue Bulletin has been the 
official publication of the Service since 1919. It is our medium for 
announcing precedents to be used in the determination of tax liability. 
Here again, Mr. Chairman, I have left with the clerk a supply of the 
Internal Revenue Bulletins, so that the committee may get a little 
better idea of what it is. It is rather bulky, and I doubt the necessity 
for putting it in the record, but I will leave that to you, sir. 

Mr. Foranp. You have supplied enough copies so that each member 
of the committee will have one? 

Mr. WINKLE. Yes, sir. 

Mr. Foranv. Thank you. 

Mr. Wink E. Prior to 1952, publication of rulings was conducted 
on a limited scale. The policy was to publish only three types of 
rulings: (1) those which reflected a decision upon a novel question; 
(2) those which related to a question with respect to which there 
existed no prior published ruling; and (3) those which were of such 
importance as to be of general interest. 

Under this policy, during the 20-year period, 1933-52, there were 
319 excise-tax rulings published. 

New policy: In December of 1952, as a result of recommendations 
made by the Subcommittee on Administration of the Internal Revenue 
Laws of the House Ways and Means Committee, the Service embarked 
upon a new publications program. It was then decided to publish 
all communications from the national office to the field offices which 
were intended to be precedents or guides in the determination of 
tax liability, as well as all ruling letters to taxpayers which did 
not fall within certain standards established for nonpublication. 

Under this new program, all ruling letters are automatically con- 
sidered for publication. The technical employee to whom a letter 
is assigned must make a recommendation for or against publication 
in each case. As the letter proceeds through review channels, each 
official in the channel of review must also review the publication recom- 
mendation. 

During the past 30 months, since this program was established, 
472 excise-tax rulings have been published for the guidance of tax- 
payers. This is in contrast to the figure of 319 such rulings pub- 
lished during the previous entire 20-year period. 

Further details on our publications program are set out in the 
appendix submitted for the record which, should the committee wish, 
i shall be glad to read. 

This concludes my statement, Mr. Chairman, but I will be happy to 
try to answer any questions which you or the other members of the 
committee may have. 


(The appendix to Mr. Winkle’s statement, referred to previously, 
follows :) 


68693—55-——_3 
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PROCEDURES FOR THE ADMINISTRATION OF THE Excise Tax Laws 


Appendix to the Presentation of the Internal Revenue Service Before the Sub- 
committee on Excise Tax Technical and Administrative Problems of the 
Committee on Ways and Means 


INTRODUCTORY 


Federal excise taxes are levied upon a variety of commodities and upon certain 
facilities and services. These taxes are generally grouped into six categories. 
These categories are retailers excise taxes, manufacturers excise taxes, taxes 
on facilities and services, documentary stamp taxes, special and occupational 
taxes, and alcohol and tobacco taxes. Alcohol and tobacco taxes are not dis- 
cussed here but are the subject of another document. 

The retailers excise taxes, the manufacturers excise taxes, and the taxes on 
facilities and services are paid by means of a return filed with the district 
director of internal revenue. The documentary stamp taxes are paid by means 
of a stamp which is affixed to the document or other evidence of the taxable 
transaction. The special and occupational taxes vary somewhat in the manner 
of payment but generally are paid by the purchase of a stamp on the basis of 
a form filed with the district director. The attached table (exhibit A) lists the 
variovs; taxes, the imposing section, the rate of tax, and the methods of collect- 
ing and reporting the tax. 

The Treasury Department, in the administration of these taxes, is responsible 
for the issuance of regulations, the development of necessary forms, the dis- 
tribution of such forms to taxpayers, the registration and bonding of certain 
taxpayers, the assessment and collection of the taxes, verification of books and 
returns, the allowance of abatements, credits and refunds, the issuance of rul- 
ings on the basis of specific facts, and the publication of general principles 
drawn from such rulings. 

REGULATIONS 


The Secretary is charged with the responsibility of issuing regulations inter- 
preting the provisions of the taxing statutes. Upon the passage of a new tax 
law or the amendment of existing provisions of laws, regulations or Treasury 
decisions explaining such provisions are developed in the Office of the Commis- 
sioner of Internal Revenue for the approval of the Secretary and, in accordance 
with the Administrative Procedure Act, are published in the Federal Register. 


FORMS 


In connection with taxes collected on the basis of a return form, it is necessary 
that the forms be developed in the Office of the Commissioner of Internal 
Revenue and made available for use by taxpayers. The forms are developed 
at the time of enactment of a new tax and revised periodically as required. 


COLLECTION PROCEDURES—RETURN TAXES 


The first step in the collection procedure in connection with the taxes in 
this group is the registration and posting of performance bonds with the appro- 
priate district director of internal revenue by the taxpayer in cases where such 
registration and bonding are required. In connection with the tax on the sale 
of gasoline and lubricating oils registration and bonds are required by statute. 
Persons engaged in the business of transporting property for hire are required 
by law to register within 60 days after engaging in such business. Taxpayers 
processing coconut and palm oil tax free for export are required by statute to 
furnish a bond in an amount satisfactory to the Secretary or his delegate. In 
connection with certain of the manufacturers excise taxes, registration is re- 
quired by the regulations in order to control tax-free transactions. Persons 
required to collect any tax on admissions are required by the regulations to 
register. ‘ 

Payment of tax 

The majority of the excise taxes are reported on Form 720 which is filed with 
the district director on or before the last day of the month following the period 
for which the return is made. This period, as presently fixed by regulations, is 
the calendar quarter. Payment of the taxes reportable on form 720 is required on 
or before the last day of the month following the period for which the return 
is made and, in addition, taxpayers who are liable for more than $100 of such 
taxes for any month except the third month of the quarter are required to de- 
posit the amount of their liability monthly with Federal Reserve banks or author- 
ized local banks. 
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Depositary receipts 

The banking institution in which the deposit is made furnishes a depositary 
receipt which is required to be submitted with the quarterly return as evidence 
of payment of the tax liability shown thereon. Deposits are required to be made 
on or before the last day of the month succeeding the month in which the lia- 
bility was incurred. Deposit of the amount of the tax liability for the month is 
required for the first 2 months of the calendar quarter and, if the taxpayer so 
elects, a deposit may also be made for the last month of the calendar quarter. 


Time for filing 

Where the taxpayer has made deposits for only the first 2 months of the 
quarter, the return, together with payment of the tax liability for the last month 
of the quarter, is required to be filed on or before the last day of the month fol- 
lowing the close of the quarter. If the taxpayer has made timely deposits in full 
payment of the tax liability for each of the 3 months of the calendar quarter, the 
return, accompanied by depositary receipts, may be filed on or before the tenth 
day of the second month following the quarter for which it is made, 


Requirement of monthly returns 


Taxpayers who fail to make the proper deposits for the first or second month 
of any quarter may be required to file monthly returns on form 720. If the 
district director is at a later date satisfied that the taxpayer will comply with 
the depositary receipt requirements, if permitted to file quarterly returns again, 
the taxpayer is notified in writing to revert to a quarterly filing basis. 

Initial processing of returns 

The moneys received with the various returns are deposited to the credit of 
the Treasurer of the United States. The returns are then examined to determine 
if they are complete and accurate on the face thereof. Delinquent returns are 
examined to determine if penalty or interest should be assessed. If a return is 
delinquent and is not accompanied by an explanation of such delinquency, the 
taxpayer is notified that an explanation should be submitted within 15 days. If 
a reply is not received or if a reply does not establish that the delinquency is 
due to reasonable cause, a penalty is assessed. Credits and adjustments are 
verified from supporting documents attached to the return. If credits or adjust- 
ments are of a complex nature or not clearly allowable, the case is scheduled 
for examination. Where additional tax is due, resulting from the preliminary 
examination of the return, the additional tax, penalty, or interest is assessed 
and billed. On the other hand, where it is determined that the taxpayer has 
overpaid his tax, he is advised by letter of the overpayment and to take credit 
on his next return for the amount of such overpayment, provided it can properly 
be credited under the law. 


Refunds 


Refunds for overpayment of the various excise taxes, if desired, can be ob- 
tained by the filing of a claim for refund on form 843. This claim is recorded 
at the time of receipt and then associated with the applicable return for examina- 
tion. When action is completed, the refund is scheduled for payment or the 
claim is disallowed, as the caSe may be. In the case of taxes paid by return a 
claim for refund must be filed within 3 years from the time the return was re- 
quired to be filed or 2 years from the time the tax was paid. A claim for refund 
of a stamp tax must be filed within 3 years from the time the tax was paid. The 
law imposes certain restrictions on the allowance of credits and refunds of the 
return taxes in order to prevent unjust enrichment. In the case of the tax upon 
services and facilities the person claiming the refund must show that he has 
repaid the amount of tax in question or that he has obtained the consent of the 
person paying the tax to the allowance of the credit or refund. In order to claim 
credit or refund of the manufacturer’s or retailer’s tax the taxpayer must show 
that he has not passed the tax on to his vendee or that he has repaid the tax to 
the vendee or has obtained the consent of the vendee to the allowance of the 
credit or refund. In the case of certain refunds interest is paid at the rate of 
6 percent on any credit or refund allowed unless the statute specifically provides 
that interest shall not be paid. 


Delinquent returns 


; Master lists and record cards are established at the time that the taxpayer's 
first return is filed or, in the case of the occupational stamp taxes, at the time 
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the initial application for such a stamp is submitted. The Service regularly 
mails forms to such taxpayers for their use in paying the tax liability for a 
subsequent period. These records are also used to ascertain the names of tax- 
payers who are delinquent in filing returns. Delinquent taxpayers are con- 
tacted by letter requesting that the proper return be filed or stamps purchased, 
When necessary, delinquency investigations are conducted to obtain returns. 


Collection of unpaid amounts 


In cases where a return is filed and the full amount of the tax is not received, 
the amount due is carried as an open account. The taxpayer is billed for the 
amount of tax remaining unpaid, together with any penalty or interest that may 
be due. If the account is not paid upon first notice and demand, a second 
notice is sent. If the account is not paid on the second notice, a letter is issued 
advising the taxpayer that levy proceedings may be instituted as authorized by 
law. Where the account still remains unpaid after this action, further collec- 
tion proceedings are taken as authorized by law, including seizure and levy, if 
necessary. If any amount of excise tax imposed by the Internal Revenue Code 
of 1954 (whether required to be shown on a return or to be paid by stamp or by 
some other method) is not paid on or before the last date prescribed for pay- 
ment, interest on such amount at the rate of 6 percent per annum is collectible 
for the period from such last date to the date paid. 

Upon completion of the collection processing operations, the excise-tax re- 
turns are made available for audit purposes. 


COLLECTION PROCEDURE—DOCUMENTARY STAMPS 


The documentary stamp tax is paid by the purchase of documentary stamps, 
the affixing of such stamps to the document or other evidence of the transaction, 
and the cancellation of such stamps. Documentary stamps may be obtained 
from offices of the director of internal revenue, post offices, and certain specified 
Federal depositaries. Where the proper tax is not paid and the instrument to 
which the stamp is to be affixed is no longer in existence or where the taxpayer 
refuses to affix the proper stamps, the documentary stamp tax due is assessed. 
Persons engaged in the brokerage business or engaged in conducting a stock 
exchange or clearinghouse are required to file a statement of registration with 
the director of internal revenue for each district in which the business or 
activity is carried on. Such statement is made on form 741 and is required to 
set forth specifically the character of the business, the name under which it is 
operated, and the exact location thereof. Stamps which have been rendered 
unfit for use or which the taxpayer no longer has a use for, or which have been 
incorrectly used may be redeemed upon the filing of a proper claim with the 
district director. The stamps to be redeemed must either be submitted with 
the claim form or to a proper representative of the Revenue Service who will 
note thereon that they have been made the subject of a claim for refund. 


COLLECTION PROCEDURES——-OCCUPATIONAL STAMP TAXES 


The occupational stamp taxes are paid through the purchase of a special 
tax stamp. The stamp is issued by district directors on the basis of an 
application form filed by the taxpayer, together with the remittance of the 
full amount of the tax due. Each year the district director mails copies of 
application forms to taxpayers who purchased stamps for the previous taxable 
period. 

Every person first engaging in any business subject to tax must file an 
application form and pay the required tax. Thereafter the taxpayer must 
register, file an application, and pay the tax for the taxable period beginnig 
on July 1 of each year. The stamp issued to the taxpayer shows the registered 
name of the taxpayer and the address of the taxpayer’s place of business. 
The special tax stamp must be kept posted in a conspicuous place in the tax- 
payer’s place of business or he shall be subject to penalties provided by law. 
The district director is required to make and keep available for public in- 
spection a list of all taxpayers to whom special tax stamps have been issued. 
In the event the taxpayer refuses or fails to purchase the proper stamps, the 
tax due will be assessed. 

Claims for abatement or refund of the occupational taxes erroneously or 
illegally assessed or collected may be filed with district directors. In such 
case, the procedure followed in the processing of such claims is similar to that 
followed in the case of claims filed relating to the taxes paid by return. 
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AUDIT PROCEDURES 
General 
The district directors’ offices are charged with the examination of returns 
and claims filed in order to determine their accuracy and allowability, respec- 
tively. This function is performed through: 
Selection and classification of returns for examination. 
)xamination of returns and claims. 
3. Informal conferences. 
Appellate procedures after assessment of tax or rejection of claim. 


Classification of returns 


In order to most effectively utilize the services of examining officers, the 
Service ordinarily selects the majority of returns to be examined from those 
categories which past experience has proved to be productive of the highest 
percentage of error. For example, returns on which improper or unexplained 
credits are claimed, returns as to which information has been received indi- 
cating the possibility of irregularities, returns filed by taxpayers who are 
frequently delinquent, and returns of taxpayers dealing in commodities or 
services which have shown a high frequency of tax errors constitute a large 
portion of the returns selected for examination by examining officers. In addi- 
tion, a taxpayer’s liability for the retailer’s excise tax, employment taxes, and 
documentary stamp taxes is examined in conjunction with the examination of 
his income-tax return. 


, 


Audit policy 

in order to minimize the demands upon the time of taxpayers, and to conserve 
the time of examining officers, it is the policy of the Service, wherever practicable, 
to examine a taxpayer’s liability for a group of taxes if his return for a par- 
ticular tax has been selected for examination. For example, if the income-tax 
return has been selected, it is customary to examine, in addition, the taxpayer’s 
liability for retailers excise taxes, employment taxes, and documentary stamp 
taxes. Similarly, if an excise-tax return has been selected for examination, such 
as the manufacturers excise tax or the tax on services and facilities, the tax- 
payer’s liability for employment taxes and documentary stamp taxes are also 
determined at the same time. 


Examination problems 


It has been the experience of the Revenue Service that the records maintained 
by many excise taxpayers (particularly the smaller ones) are not adequate to 
permit the verification of the liability for excise taxes with complete accuracy. 
The reason for this appears to be that such records are quite expensive to estab- 
lish and maintain and would serve no other useful business purpose. Generally, 
excise taxes are imposed on each taxable transaction rather than being applied 
percentagewse to a total figure, as, for example, total sales for the period. ‘Tax- 
payers’ systems of accounting for these taxes vary widely and, accordingly, the 
Service is forced to rely heavily on a so-called system audit in order to deter- 
mine whether or not the taxpayer’s established method of accounting for these 
items will accurately refiect the tax if consistently followed. 

Of course, such systems audits are supplemented with spot-check techniques 
which very with the type of business and the techniques of different examining 
officers. Because of the nature of the excise taxes, the Revenue Service has 
experienced difficulty in establishing an effective system for auditing the tax- 
payer's liability for such taxes. Originally specially trained examining agents 
were used for that purpose. In an attempt to increase the number of returns 
examined, the so-called package audit program was adopted. Under this pro- 
gram it was planned to have a taxpayer's liability for all internal-revenue taxes 
examined at the same time. This plan did not prove feasible and was dropped. 
= present policy of a modified package audit, as explained above, was then 
adopted. 


Informal conferences 


After the examination, but before the report is written, the agent will advise 
the taxpayer of any proposed adjustment. If the taxpayer is not in agreement 
with the proposed adjustment, he is given the opportunity to request an informal 
conference. These conferences are usually held by the group supervisor (in the 
presence of the examining officer) with the taxpayer and his representatives. 
After the conference, if an agreement is reached, the taxpayer is notified in 
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writing of such agreement and that the appropriate assessment, refund, or 
upatment will be made. If no agreement is reached, the taxpayer is advised 
in writing of the assessment, refund, or abatement to be made, and of his 
appellate rights. 


Appellate procedures 


If, after an assessment of additional tax, the taxpayer wishes to avail himself 
of an administrative appeal, there are two courses avilble to him. He may either 
(1) pay the tax, file claim for refund thereof, and appeal any rejection of the 
claim to the Appelate Division, or (2) file an abatement claim (with such bond 
as the Director may require) with the request that it be considered in the 
Appellate Division. The Appellate Division is under the jurisdiction of the 
Regional Commissioner of Internal Revenue. In the event of rejection of an 
abatement claim, the tax must be paid and claim for refund filed. 

Suits for refund 

Within 2 years after the date of notice by registered mail of the rejection of 
a refund claim, the taxpayer may file suit in a district court of the United States 
or in the Court of Claims for the recovery of any tax, penalty, or interest alleged 
to have been erroneously or illegally assessed or collected. There is no juris- 
diction in the Tax Court of the United States to hear cases involving excise taxes. 


PROCEDURE FOR THE REVIEW AND PUBLICATION OF TAX RULINGS 


Introductory 


Taxpayer ruling letters are prepared in the Tax Rulings Division of the 
national office. This Division is made up of a number of branches, each of 
which specializes in a separate tax or phase of taxation. Some of the branches 
are broken down into sections to provide further specialization. The Excise 
Tax Branch is made up of four sections, the Admissions and Communications 
Tax Section, the Sales Tax Section, the Stamp and Special Tax Section, and the 
Transportation Tax Section. 

Rulings review procedures 

The procedure followed by the Service in reviewing proposed excise tax rulings 
varies with the subject matter and scope of the ruling. Where a proposed ruling 
involves a matter which is specifically and clearly covered by statute, regula- 
tions, prior rulings, Chief Counsel’s memorandums, or court decisions, and does 
not affect the work of other sections, the Section Chief may sign the ruling in 
the name of the Branch Chief unless the specific subject matter is one which 
requires review at a higher level. Section Chiefs, however, do not take final 
action in cases involving novel questions or situations where the issues involved 
affect the work of other sections, where matters of policy are concerned, or 
where, because of the difficulty of the case or for some other reason, the Section 
Chief feels that review by higher authority is warranted. 

Proposed rulings which are within the jurisdiction of the Branch Chief and 
which do not affect the work of other branches receive their final review from 
the Branch Chief unless, as a matter of judgment or specific instruction, the 
Branch Chief forwards the matter to the Division Director for consideration. 
In all cases, except where a proposed ruling is to be applied without retroactive 
effect, the Division Director may act in his own name. If in his opinion, how- 
ever, the matter deserves consideration at a higher level, it may be forwarded 
for consideration by the Assistant Commissioner or the Commissioner. 

Rulings to be applied without retroactive effect are required by law to have 
the approval of the Secretary or his delegate and are presently being approved 
by the Commissioner. On occasion, because of the legal issues involved, a pro- 
posed ruling may be forwarded to the Office of the Chief Counsel for concurrence 
prior to its issuance. At the present time proposed rulings under the 1954 code, 
in areas in which regulations have not been promulgated (unless the subject 
matter of the proposed ruling is clear), are reviewed by the Technical Planning 
Division to determine whether there is any conflict with the proposed regula- 
tions or whether the matter is one of basic policy which should be considered 
by the Office of the Under Secretary of the Treasury. In Case such consideration 
is deemed necessary, the proposed ruling is forwarded by the Technical Plan- 
ning Division for consideration by the Legal Advisory Staff of the Treasury 
Department. All revenue ralings published in the Internal Revenue Bulletin 
are reviewed by the Chief Counsel prior to publication. 
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In addition to ruling letters, which are issued only by the national office of the 
Internal Revenue Service, “determination letters” may be issued by the various 
district directors. These letters reflect the application of the principles and 
policies previously established by the national office to the facts involved in a 
particular inquiry or request. In general, determination letters are intended 
to be issued only in response to routine questions. They are issued only where 
a determination can be made on the basis of clearly established rules as set 
forth in the statute, Treasury decisions, regulations, rulings, opinions, or court 
decisions published in the Internal Revenue Bulletin. Where such a determina- 
tion cannot be made such as where the question presented involves a novel issue 
or the matter is specifically excluded from the jurisdiction of a district director 
of internal revenue, a determination letter may not be issued. 

In excise tax matters district directors are authorized to issue determination 
letters in response to requests from taxpayers who are required to file returns 
in the districts over which they have jurisdiction. In the case of income, profits, 
estate, and gift tax matters, district directors are authorized to issue determina- 
iation letters only with respect to completed transactions and not prospective 
transactions. Somewhat different standards exist in the issuance of determina- 
tion letters in excise tax matters. Because of the usually continuing nature of 
the questions that are involved and the need for quick answers in this area, dis- 
trict directors are not limited to questions on completed transactions but may is- 
sue determination letters in excise tax matters with respect to prospective trans- 
actions or events. If a district director receives an inquiry which does not lend 
itself to direct answer on the basis of clearly established precedent, the inquiry 
is to be referred to the national office either by the taxpayer or by the district 
director. 

Notwithstanding the foregoing authority, a district director may not issue a 
determination letter in response to an inquiry, although presenting a question 
covered specifically by a statute, regulations, or a ruling, etc., published in the 
Internal Revenue Bulletin, where (1) it appears that a similar inquiry from the 
taxpayer has been directed to the national office, (2) the determination letter 
is requested by an industry, trade association, or similar group, or (3) the re- 
quest involves an industrywide problem. A district director may not issue a 
determination letter on an excise tax question if the request is for a determina- 
tion of fair-market price under sections 4216 (b) and 4218 of the Internal Revenue 
Code of 1954, or for the determination of fair charges under section 4282 of the 
code. 

PROCEDURES FOR THE PUBLICATION OF RULINGS 


Policy prior to 1952 

The policy of the Internal Revenue Service for publishing rulings is one of the 
areas of tax administration which was considered in 1952 by the Subcommittee 
on Administration of the Internal Revenue Laws of the Committee on Ways and 
Means. Former Commissioner Dunlep advised the committee that he would 
expand the program of making rulings available to the general public and that 
publication in the Internal Revenue Bulletin would be the medium used for 
that purpose. 

The Internal Revenue Bulletin has been the official publication of Internal 
Revenue Service since 1919 for announcing the precedents which it uses in the 
determination of tax liability. Immediately prior to 1952, rulings were published 
ona very limited scale. As was stated on page 2 of the bulletin at that time and 
on the title page of the Cumulative Bulletin, into which the Internal Revenue 
Bulletins are consolidated on a semiannual basis, the announced policy was to 
publish all rulings and decisions, including opinions of the Chief Counsel, which, 
because they set forth a ruling or decision upon a novel question, or upon a 
question in regard to which there existed no previously published ruling or de- 
cision, or for other reasons, were of such importance as to be of general interest. 
It was also the policy to publish all rulings or decisions which revoked, modified, 
amended, or affected in any manner whatever any published ruling or decision. 

Under this former policy for the 20-year period 1933-52, 312 excise tax rulings 
were published. The attached exhibit B contains a breakdown of the numbers 
of rulings published in such years, listed according to the nature of tax involved, 
but omitting published rulings on taxes which were repealed. 


Current publication policy 


_ On December 29, 1952, a new program for more frequent publication of rulings 
in the Internal Revenue Bulletin was announced in a news release which was 
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later published as Revenue Ruling 2, IRB 1953-1, dated January 5, 1953. The 
primary purpose of the new program was to establish a system with prescribed 
procedures for the increased publication of rulings to be used in the determina- 
tion of tax liability. By reason of the importance of the program and the nature 
of the task involved, it was planned to undertake the program in stages, the 
first of which was aimed at increased publication in the bulletin of all com- 
munications to field offices involving substantive tax law, procedures affecting 
taxpayers’ rights or duties, or industry regulation. In line with these objectives 
the program of sending so-called confidential rulings to field offices was discon- 
tinued. The following objectives intended to be accomplished by the first stage 
were stated as follows: 

1. To inform, through the Internal Revenue Bulletin, all examining officers 
and other Bureau personnel of communications to any field office from the 
national office which are intended to be precedents or guides; 

2. To provide a source, namely, the Internal Revenue Bulletin, in which 
such communications will be found and may be kept in a permanent indexed 
reference work; and 

3. To make available to the public communications to field offices which 
are intended to be used as precedents or guides. 

In October 1953, Revenue Ruling 212 which was published in Internal Revenue 
Sulletin 1953-21, dated October 12, 1953, announced the adoption of the second 
stage in the program for increased publication of rulings. This stage established 
definite standards for determining when rulings issued to taxpayers or their 
representatives should be published in the Internal Revenue Bulletin. These 
standards were designed to insure publication of all letter rulings except those 
which are clearly covered by law, regulation, or a previously published ruling, 
or which are repetitious in nature, or for which there is good justification for 
nonpublication. 

Under the procedures adopted pursuant to the new program, every communica- 
tion issued by the Internal Revenue Service which involves substantive tax law, 
procedures affecting taxpayers’ rights or duties, or industry regulation must be 
marked for publication unless: 

1. It involves questions specifically and clearly covered by statute or 
regulations. 

2. It involves questions specifically covered by rulings, opinions, or court 
decisions previously published in the bulletin. 

3. The issue is one which is not likely to arise again because of unique 
or specific facts. 

4. It deals with secret formulas or business practices. 

5. It deals with the acceptability under the law and regulations of con- 
tainers, labels, and advertising involving alcoholic beverages or tobacco 
products. 

6. It deals with tobacco operations, such as the disposition of abandoned, 
seized, or condemned tobacco products. 

7. It deals with informers and informers’ rewards. 

8. It is one which in the interest of a wise administration of the Revenue 
Service should not be published, but only if a memorandum stating the rea- 
sons therefore is attached to the file and the Commissioner approves the 
determination of nonpublication. 

The new program established definite responsibilities and procedures which 
assures the automatie consideration of every ruling for publication purposes. 
As an inquiry is received in the technical organization of the Internal Revenue 
Service, where rulings are issued, a publication recommendation form is auto- 
matically attached to it. When the technical assistant to whom the letter is 
assigned prepares his reply, he must make a positive recommendation either for 
or against publication and initial the form signifying that it is his recommenda- 
tion. As the proposed letter ruling is reviewed, each officer in the channel of 
review must also review the publication recommendation. This system of review 
of the publication recommendation is continued until the letter ruling is signed. 
At this point the recommendation as to publication is either adopted or rejected 
Of course, many rulings are repetitious in nature; but when a ruling is recom- 
mended for nonpublication on that basis, the authority which serves as the 
basis for it must be stated on the form. 

Three of the publication exceptions involve the exercise of judgment and dis- 
cretion. Instructions have been issued cautioning Revenue personnel against the 
abuse of exceptions No. 3 and No. 4, and requesting extra care on the part 
of the approving officer in such cases. If nonpublication is recommended under 
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exception No. 8, the operating instructions require that a memorandum to 
the Commissioner be prepared fully describing the ruling, the facts and the 
issues involved, the extent of its application, and the basis for believing that 
publication would interfere with a wise administration of the revenue laws. 
Nonpublication can be effected in such cases only with the approval of the 
Commissioner. Very few rulings have been withheld from publication on this 
basis. The vast majority of rulings approved for nonpublication on this basis 
involve the application of provisions of the 1939 code which were changed in the 
1954 code and with respect to which publication of a ruling on the 1939 code 
provisions would produce confusion rather than provide the guidance intended 


by the publication program. Most of these involved taxes other than excise 
taxes. 


Review prior to publication 


Special care and caution are exercised to assure technical accuracy of the 
position expressed in published revenue rulings. This includes a review of the 


proposed revenue ruling by the Tax Rulings Division and the Office of the Chief 
Counsel. 


Number of rulings published 


During the past 30 months, under the new program, a total of 472 rulings have 
been published in the various excise tax categories. A chart reflecting these 
statistics is attached as exhibit B. 


ExuiBit A.—Eecise tares: Code sections, tar rates, and return forms (tax rates 
shown are those in effect on Sept. 1, 1955) 


Method | , 
Code section Rate of tax of col- | Return 


lection ! | form 





Admissions: 
General: for each 10 cents or major frac- | 4231 (1) 
tion. 
Certain race tracks: for each 5 cents or | 4231 (2) 
major fraction. 
Permanent use or lease of boxes: 
Jeneral 4231 (3) Ye). en a 
Certain race tracks 4231 (3) 20 percent 
Charges in excess of established price: 
Tickets sold outside box office: 
General 4231 (4) | 10 percent 
Certain race tracks 20 percent 
Tickets sold by proprietors or em- | 4231 (5) 50 percent 
ployees. 
Roof gardens, cabarets, ete 20 percent 
Air-eonditioners 10 percent ‘ 
Automobile bus, trailer and truck chassis | 4061 (a) (1)__-.-.| 8 percent__---- gute ate 
and/or bodies. 
he automobile chassis and/or | 4061 (a) (2)_...| 10 percent 
ody. 
Parts and accessories 4061 (b) 
Bowling alleys, each alley per year (special 
tax. 
Business and store machines 
Butter: 
Adulterated, per pound 4811 (a) 
Manufacturers, per annum (special | 4821 (a) (2)---- 
tax). 
Retail dealers, per annum (special | 4821 (c) 
tax). 
Wholesale dealers, per annum (spe- | 4821 (b)_..----) 
cial tax). 
Process or renovated, per pound 4811 (a) (2)-.--} 
Manufacturers, per annum (special | 4821 (a) (1)----| 
tax). 
Cameras (except X-ray cameras or cameras | 4171 and 4173_. 
weighing more than 4 pounds exclusive of 
lens and accessories). 
Camera lenses (except for still camera with | 4171 and 4173-_- 
focal length more than 120 millimeters or 
motion picture cameras with focal length 
more than 30 millimeters). 
Circulation other than national banks 
Coconut oil, per pound (Philippine, etc.) -.- 
Coconut oil (other than Philippine, etc.) ..- or) (a) and 

















See footnotes at end of table, p. 37. 
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sh non are those in effect on Sept. 1, 1955)—Continued 


Coin-operated devices: 
Amusement or music, per year (special 
tax). 
Gaming, per year (special tax) __-....-- 
Cotton futures, per pound of cotton in- 
volved. 
Cutting oil (3 cents a gallon on Oct. 1, 1955) 


Diesel fuel, per gallon 
Documentary stamps: 
Certificates of indebtedness: 
Issue, per $100 of face value 
Transfer, per $100 of face value- ---- 
Deeds over $100; each $500 or fraction 
thereof 
Foreign insurance policies (other than 
life), per $1 of premium. 
Foreign life, sickness and accident poli- 
cies, per $1 of premium. 
Reinsurance, per $1 of premium 
Stock issue 
Par value, each $100 of face value--- 
No par value 
Actual value per share $100 or 
more, rate per $100. 
Actual value per share less $100, 
rate per $20. 
Transfer 
Par value: 

Selling price $20 or more, 
per $100 of face. 

Selling price less than $20, 
per $100 of face value of | 
shares. 

No par value: 

Selling price $20 or more a 
share, per share. 

Selling price less than $20 a 
share, per share, 

Dues and initiation fees 

Electric direct motor driven fans 

Electric, gas, and oi] household appliances_- 

Electric motion or still picture projectors of 
the household type. 

Electric light bulbs or tubes._.......----.-- 





Filled cheese: 
Domestic, per pound 
Imported, per pound duane 
Manufacture, per year (special tax) 
Retail dealers, per year (special tax) _- 
Wholesale dealers, per year (special tax) -| 
Firearms, shells and cartridges-.-.-- 
Fishing rods, ete__- 
Furs 
Gas appliances 
Gasoline, per gallon. _-- 
Hydraulic mining 
Jewelry aaned : 
Lighters for cigars, etc., mechanical__-. 
Lubricating oil, per gallon_- 
Luggage 
Matches: | 
Paper, or plain wooden, per thousand. 


Wood with fancy or colored stick, per | 
thousand | 
Mechanical pencils, fountain and ball-point | 
pens 
Musical instruments 
Oil appliances 
Oleomargarine, imported, per pound ---- 
Palm oil, per pound ; 
Phonographs, parts and records 
Pistols and revolvers 
Playing cards, per pack .- 
Pool tables, each table, 
tax 
Quick freeze, household type 
Radio receiving sets, tubes, parts, etc 
Refrigerators, household type. .......---- 


per year (special 


See footnotes at end of table, p. 37. 
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Excise taxes: Code sections, tar rates, and return forms (tax rates 





Code section 


oe 
4371 (2) 

os i) eee 
Se 2) 5520 


4301 (2) (A)--- 
4301 (2) (B)--- 


4321 (3) 
4321 (2) ...- 


4121 (b)..... 
4121 (a) 


Bi eccidcadeien 


| 4831 (a) 


4831 (b) 


-| 4841 (a) 
4841 (c) 


4841 (b) (1)__- 


4011. 


| 4121 (a) 


4081. 
(2) 


4001__- 


| 5 percent 
| 5 percent 


| 10 percent 





f Geebewkecasosceraceat 


aes 5 
| 11 percent- 


| 2 cents or 10 percent 


"10 percent 


Rate of tax 


6 cents or 10 percent 
(whichever is less). 
2 cents 


De Ge,.1 unscdpanapie 
BOUIN. cdsedsscswecccs | 
55 cents 

ee ee 
1 cent 

1 cent 

BE GUE, i ncniimamewenesi 


DI. eninnchaiutienaidaieiel 


EE adept ts 


CU iounenansewwce 


5 cents 


ss < oc cxkedteeanic 
DOU. ccetnccucniawes 


20 percent 
5 percent 


8 cents_- 


$12. 


10 percent ___- 

10 percent... ...-- 
5 percent... -- 
See 


10 percent 
6 cents---- 
10 percent 


(whichever is less). 
ee ‘ 
10 percent 
10 percent 


5 percent __-_.-. 
I idstaidn ew tein | 





ee 
10 percent | 


| 10 percent 


13 cents 


5 percent 
10 percent 
5 percent 


Method 
of col- 
lection ! 


Return 
form 





_ 


st bet et et bed tet DD CO 
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Exursit A.—Ezcise tares: Code sections, tar rates, and return forms (tax rates 
shown are those in effect on Sept. 1, 1955 )—Continued 


- 
Method | 
Code section Rate of tax of col- 


lection ! | 


| 


Return 
form 





Safe deposit boxes 10 percent 
Silver bullion, transfer of interest, excess | 4891 50 percent 
over cost. 
Special motor fuel, per gallon 4041 (b) sc crinwenianaid 
Sporting goods (see fishing rods, etc.) .....-- 4161 10 percent 
Sugar, polariscope test 92°, per pound -_---- .465 cents 
Telegraph, cable, or radio dispatches___._.- : | 10 percent 
Telephone: | 
Local service 10 percent 
Long distance 25 10 percent 
EU Wc cd cbtdecacscscncicesdeecs 10 percent 
Wire and equipment service 25 8 percent 
Television, tubes, parts, etc._..........-..-- 10 percent 
Tires, wholly or in part of rubber, per 5 cents 
pound. 
; Inner tubes, per pound.-................ a Ae eee eee 
Toilet preparations 10 percent 
Transportation: 
Coal, per short ton 0 a ee 
Oil by pipeline 4% percent 
Persons, seats, and berths............-- 2fi 10 percent 
Property other than coal _.....| 3 percent 
Unexposed photographie film in rolls in- 10 percent 
cluding motion picture film (except 
X-ray film, unperforated microfilm, film 
more than 150 feet in length or film more 
than 25 feet and 30 millimeters wide). 
Wagering excise tax 
Wagering special tax, per year 
White phosphorus matches, per 100- 





~ 
& 


~IaJ 
by be 


“InI-s-3-3 
be ty be be be 








Method of collection: 
1. Quarterly return. 
Special tax stamp purchased annually. 
Tax stamp affixed to package. 
. Monthly and semiannual returns. 
Tax stamp affixed to contract. 
Tax stamp affixed to bond or indenture. 
Tax stamp affixed to bill or memorandum of sale. 
Tax stamp affixed to instrument passing title. 
. Tax stamp affixed to policy. 
. Tax stamp affixed to stock book or corresponding record. 
. Tax stamp affixed to bill or memorandum of sale or certificate. 
2. License fee submitted with application. 
3. Annual return. 
. Tax stamp affixed to order form. 
5. Tax stamp affixed to memorandum of transfer or monthly return. 
Monthly return. 
2 Not in Code; T. D. 4952. 
3 California. 
42and 8 B. and C, 


2. 
3. 
4 

5. 
6. 
3 
8. 


ExHIsBit B.—Tabulation of rulings published on Federal excise tares 


| 1953 through | 1953 through 
1952 June 1955 


Manufacturers excise taxes 

Retailers excise taxes : 
General (applicable to all excise taxes) ____- 
Facilities and services 

Documentary stamp taxes___ 

All other excise taxes. ___ : 


Total excise-tax rulings pubiished- 
Alcohol tax rulings published 
Tobacco tax rulings published 


319 


' During the period 1933 through 1952, AT-Circulars (which were the medium used by the Aleohol Tax 
Division for issuing rulings) were not published in the Internal Revenue Bulletin; however, another method 
of distribution was in effect which insured dissemination of the information to interested taxpayers. 
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Mr. Foranp. The committee thanks you for your presentation. We 
will now go back to Mr. Herlong and resume the questioning. 

Mr. Hertone. I have no questions. 

Mr. Foranp. Mr. Mason? 

Mr. Mason. Mr. Smith, you have given us a general statement of 
the problems that we have to face in this excise-tax field. Mr. Winkle 
has given us, well, shall we say, a technical and procedural explana- 
tion of the methods of collecting that they have now. 

I am wondering, Mr. Smith, if it is your idea that after presenting 
these problems, in your general statement, and after 2 or 3 weeks of 
the taxpayer’s complaints and grumbling and statements have been 
heard, then we will have the information before us, and our staff and 
your staff can work out some specific recommendations that we might 
want before we close the books on this committee. Is that your idea? 

Mr. Samir. It certainly is my hope and expectation that the ma- 
terial that will come in will provide exactly that sort of information. 
As on the point at which the books on this committee is closed, that 
of course is the jurisdiction of the committee and not mine. 

Mr. Mason. Now, Mr. Smith, in view of the fact that some 35 
States, I believe, have adopted retail sales taxes as a major part of 
their revenue, and have invaded that field, you might say, what 
would you think of the idea of the Federal Government getting out 
of the retail sales-tax or retail excise-tax field altogether, and leave it 
to the States as a major part of their tax programs? 

Mr. Smirn. I[ take it, Mr. Mason, you are emphasizing the word 
“retail” in your statement on excise taxes? ; 

Mr. Mason. Retail taxes are all we are discussing right now. 

Mr. Smirn. First, I would have to say that we would be much con- 
cerned about any changes that would involve significant losses of rev- 
enue under the existing budgetary situation. 

The second point I would make is that as I have studied and re- 
valled the history of the decisions on whether particular taxes would 
be at the manufacturers’ level, or the retail level, those decisions have 
frequently been made not on theoretical or abstract grounds that 
retail is better than manufacturers, but rather on administrative and 
enforcement grounds. The retailers in some instances are identifiable 
in ways that manufacturers may not be. 

I would suggest accordingly that the specific points that are now 
subject to retail taxes should be reviewed from that standpoint rather 
than on a general basis. Actually, the total proportion of the Fed- 
eral excise taxes that are retail taxes is a relatively small one. 

Mr. Mason. In view of the fact that they are relatively small, and 
that that field has almost been preempted by the States, maybe it is 
time for us to consider getting out of that field. 

Mr. SmitH. Relatively small, I venture to suggest, may still mean 
many hundreds of millions of dollars when we are dealing with an 
aggregate of something approaching $10 million in the excise taxes. 

Mr. Mason. Now, Mr. Smith, I understand that only about one- 
seventh of the total tax take of the Federal Government comes from 
excises and that the headaches involved in collecting them for the Rev- 
enue Department and the complaints and kicks from the taxpayers are 
relatively large compared to the other 86 percent of our collections of 
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taxes. Maybe from that standpoint it would be a good idea to get out 
of the retail tax field. 

Mr. Surrx. Well again I would have to dissent on the grounds that 
until and unless an alternative revenue source was provided, the loss 
would be very serious. I would suggest further that the question of 
balance in a revenue system is of great importance as we see it. To 
rely upon a single form of taxation as the exclusive or dominant source 
means inevitably that rates are particularly high there and that the 
taxpayer’s problems are particularly acute. 

Mr. Mason. Of course, Mr. Smith, I am not suggesting what you 
have in your mind. I am just suggesting maybe we ought to get out of 
the retail excise tax field, and perhaps put a little more emphasis upon 
the manufacturer’s excise tax field, so that there would be no loss of 
revenue, and then the Federal Government would preempt that field, 
and the States would preempt the other. Would that not be a pretty 
good solution for it? 

Mr. Smiru. Subject to the particular technical reasons for imposing 
those retail taxes that are now imposed, I should think that that is 
a point worthy of very serious consideration. 

Mr. Mason. I think that is all, Mr. Chairman, just now. 

Mr. Foranp. Now, I have for a number of years, as you know, been 
vitally interested in the excise tax field, and during that period, many 
many people have approached me with their several problems. I do 
not care who answers, whether it be Mr. Winkle, or Mr. Smith, or Mr. 
Williams, but I am going to ask a number of questions, and I would 
like to have some specific answers if it is at all possible. 

The first is, a number of nonprofit museums have been interested in 
obtaining artistic antiques, and feel that those articles should not be 
subject to taxation. Is there a comment on that? 

Mr. Smirn. I will be glad to comment, Mr. Chairman, and Mr. 
Winkle might add if he chooses to. This is closely relevant, I think, 
to the question that Mr. Keogh asked earlier. To single out the mu- 
seums and to give them excise-tax exemption for particular purchases 
would be likely to make necessary considering the vast number of other 
nonprofit tax-exempt institutions with equally justified claims for 
exemption. 

At the moment, it is my feeling that the nonprofit institutions, and 
exempt institutions, have considerable advantages, as they do have 
under income-tax laws, and to extend that to excises might seriously 
jeopardize the excise-tax base. I would be concerned about selecting 
a particular one for particular types of purchases until the full rami- 
fications of the other equally logical claims that would be made were 
fully considered. 

Mr. Foranp. And the answer is that the Treasury is opposed to it ? 

Mr. Smiru. At the present time; yes, sir. 

Mr. Foranp. Now, there has been some confusion regarding cig- 
arette lighters that may be subject to the jewelry tax, if ornamented 
with precious metals or otherwise subject to the manufacturer’s tax 
on cigarette lighters. 

Is there some way of differentiating here as to one lighter being 
taxable, and the other because of the ornamentation coming within a 
different category ? 

Mr. Smirn. That is a problem that I referred to in my preliminary 
remarks as an example of the difficulty of drawing lines, and that one 
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[ would like to have Mr. Winkle describe as it is developed now in the 
Internal Revenue Service. 

_Mr. Wiyx te. I think the situation, Mr. Chairman, is this: The 
difficulty stems from the fact that the jewelry tax has a rather wide 
base when it comes to articles mounted or ornamented with precious 
metals or jewels. Hence, we find ourselves in a position where a 
particular cigarette lighter may be taxable at the jewelry-tax rate 
because it is mounted, ornamented, or fitted with precious metals or 
jewels, whereas the more utilitarian-type lighter would, of course, be 
subject only to a manufacturer’s tax. 

The basic difficulty stems from the fact that the jewelry tax has 
this very wide base. One way it could be cured, and certainly I am 
not suggesting this, consistent with Mr. Smith’s earlier remarks, is to 
take cigarette lighters, mounted, ornamented, or fitted with precious 
metals or jewels out of the jewelry-tax base entirely. On the basis 
of some experiences we have had in the past, however, we think this 
would open up the way for abuses in terms of purchasing a cigarette 
lighter which deliberately has had a jewel mounted in it for tax- 
evasion purposes. 

Mr. Foranp. In other words, to get the tax on the jewels you are 
taxing the whole thing ? 

Mr. Smiru. That is right, under existing law, that is correct. 

Mr. Foranp. Now, that leads me to another. It has been difficult 
to determine the value of costume jewelry subject to the jewelry tax 
where this jewelry is fixed on clothing by the manufacturers. Now, 
that is usually not high-priced jewelry as you well understand, and 
coming from the jewelry center of the world, Rhode Island, I am 
vitally interested in that point. : 

The particular point that is made is how come that we tax jewelry 
attached to clothing, and yet rhinestones, braids, emblems, and so forth, 
that are permanently attached are not taxed. 

Is there an answer to that question ? 

Mr. Suiru. It is my understanding that it is a question of whether 
there is an identifiable article of jewelry as distinct from the pure 
decoration which is an integral part of the garment. There are two 
grounds on which the presumptive price may be determined. One is 
what is the fair market price if similar items are sold separately. If 
they are not in fact sold separately, then it becomes a matter of work- 
ing out a ratio of the cost of that part of the complete garment which 
constitutes jewelry, as a fraction of the total cost; that is, attributing 
the price to that ratio. Mr. Winkle again might elaborate on this. 

Mr. Winkie. I think, Mr. Chairman, what Mr. Smith said is cor- 
rect. The basic difficulty is in attempting to draw a line between 
articles which can reasonably be said to be usable pieces of costume 
jewelry, as distinguished from what the trade refers to as “findings,” 
such as buttons, braids, rhinestone decorations, and so forth. But- 
tons, braids, and that sort of thing are not taxed as jewelry, on the 
theory that they are not usable as jewelry. They constitute such an 
integral part of the garment that it could not reasonably be said that 
they could be used as a piece of costume jewelry. Whereas a clip or a 
broach or something of that character that is attached to the dress, 
and which could readily be detached and used as a piece of costume 
jewelry is taxed. The difficulty also, as Mr. Smith indicated, is that 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 41 


it puts the retailer in the position of having to determine from the 
manufacturer what the cost of the garment, absent the article was, 
and what the cost of the article was. Then they apply that ratio to 
the retail selling price and collect the tax only on that part of the 
retail price attributable to the piece of costume jewelry. It is a rather 
difficult classification problem. 

Mr. Foranp. In other words the tax does not apply to the garment 
to which the jewelry is attached but just simply to the jewelry? 

Mr. W1NkKLE. That is correct, sir. 

Mr. Foranp. That brings up another thought in my mind, which is 
a little different from this: Why could not the same idea be applied 
for instance to a person, I have a case in mind now of a woman who 
purchased a mink coat. The coat was too long, and so they cut a 
strip off the bottom. That woman took that piece of fur to a milliner, 
who made a hat for her out of it. The tax was not just on the mink 
which she paid for when she bought the coat, but she again had to pay 
full tax on the hat that was made out of her own mink. 

Have you run into that? 

Mr. Wrnxiz. Mr. Chairman, may I refer that question to Mr. 
Katon, who is chief of our Sales Tax Section? I personally have not 
encountered it, but he may have. 

Mr. Foranp. I have personally, and therefore I know, that the hat 
was taxed for the full value, although the milliner did not contribute 
a single thing except the labor. 

Will you identify yourself for the record ? 

Mr. KaTon. Floyd Katon. 

Mr. Foranp. What is your capacity? 


Mr. Katon. Chief of the Sales Tax Ruling Section. 
To answer your question, sir, itisinthelaw. ShallI read it? Tam 


reading now from the law, section 4012 of the Internal Revenue Code 
of 1954: 


Where a person, who is engaged in the business of dressing or dying fur skins 
or of manufacturing, selling, or repairing fur articles, produces an article of 
the kind described in section 4011 from fur on the hide or pelt furnished, directly 
or indirectly, by a customer and the article is for the use of, and not for resale 
by, such customer, the transaction shall be deemed a sale at retail and the per- 
son producing the article shall be deemed the person selling such article at retail 
for the purposes of such section. 

That is the law. 

Mr. Foranp. I think we ought to do something about the law. I 
think that is mighty unfair to tax a person just for hiring labor to 
doa job. That applies not only to hats, I cited that as an example, 
but there are several other problems of similar nature. 

Now, the question of railroad watches has been brought to my atten- 
tion, and the question of exempting standard railroad watches which 
sell at a price not to exceed $150. 

What is the present exemption on the price of watches? It seems 
to me that there is some kind of an exemption. 

Mr. Smrru. I have in mind $60, Mr. Chairman. 

Mr. Foranp. Is that correct? Anything above that carries the tax? 

Mr. Katon. That is not correct. That was when the tax rate was 
at 20 percent. Then watches $65 and under were taxed at a 10-per- 
cent rate. 

Mr. Foranp. In other words, now they are all taxed ? 
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Mr. Karon. When the Excise Tax Reduction Act came along in 
1954 and lowered the rate to 10 percent across the board, then the 
separation there you might say ceased to exist. 

Mr. Foranp. In other words, they are all taxable today. 

P Mr. Karon. Yes, I think we have in here an exemption, however, 
watches designed especially for use by the blind.” So far as railroad 
watches are concerned, there is no exemption. 

Mr. Mason. Why should they be? 

Mr. Foranp. That is a question that I want answered. That is why 
I am asking these questions, and these are all problems that at one 
time or another have come to my attention and I want the answers 
if it is at all possible to get them. 

Mr, Smiru. Mr. Chairman, there are a variety of tools of trade 
which are not subject to exemption. The railroad watch tax exemp- 
tion did come in, and I am very glad to be corrected on the facts as 
they existed at the period of time when the higher rate was in effect, 
and that has now passed. 

I would suppose that before introducing that, it would be desirable 
to consider the various other items of tools of trade which might with 
equal merit be argued should be subject to exemption. 

Mr. Foranp. I am in the same fix that you are, I recall there was an 
exemption at one time, and I was in the dark as of today, and that 
is the reason for the question. 

Now you, Mr. Smith, mentioned my pet bill, the aromatic cashews, 
in your statement. That I believe has been taken care of; has it not? 

Mr. Smirn. I believe that was taken care of by your committee; it 
passed the House. It is taken care of so far as you are concerned, but 
it is still in the legislative process. 

Mr. Foranp. When you get over there, will you tell them for me 
that you are vitally interested and you want this thing off the books? 

Mr. Smiru. We agreed when it was up at this point, Mr. Chairman, 
and we will certainly carry forward that agreement over there. 

Mr. Foranp. I think Mr. Williams has something he wants to say. 

Mr. WiuiaMs. I was just jogging my memory. I thought it was 
passed and signed by the President. 

Mr. Foranp. I think it is still pending in the Senate. 

You also mentioned, Mr. Smith, the sale by manufacturers at retail, 
and I presume that you had in mind for instance, the tire situation 
which seems to be the paramount one in the field. That has been a 
sore spot for many, many years and it is still a sore spot today. 

Is the Treasury in a position to make some kind of recommendation 
that would clear up this situation once and for all ? 

Mr. Smirn. I am very sorry that we are not at the present time, but 
I understand it is one of the major problems, and we will pursue it 
with very considerable attention. 

Mr. Foranp. Will you try to give us some idea as to how you can 
handle that situation, and relieve that pressing point, if you please ? 

Mr. Smiru. Again, we are concerned with the analogous ones, and 
we know of the tire example. 

Mr. Foranp. That is the outstanding one, is it not? 

Mr. Smiru. Yes. 

Mr. Foranp. There are many other items which come within that 
same category, but I think the tire situation is one that has been 
brought forth most often. 
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Mr. Smiru. We are concerned that any recommendations we make 
would not lead to analogous problems or lead to complaints of com- 
petitive disadvantage in upsetting existing trade relationships such 
that we, and I venture to suggest you, would be bothered in future 
months by saying “why wasn’t this anticipated?” 

Mr. Foranp. It seems, if I understand this situation properly, the 
retailer who purchases his tires, has to tie up his money in taxes 
on them, but the retail outlet of a manufacturer does not pay his tax 
until he disposes of the merchandise, and this results in some pretty 
stiff competition for the little businessman. 

Mr. Smirn. From that standpoint it is particularly serious. 

Mr. Foranp. You are going to continue to work on that? 

Mr. Smiru. Yes. 

Mr. Foranp. Here is one question. It has been suggested that where 
a registered manufacturer or dealer becomes the statutory manu- 
facturer of an article because of its purchase under an exemption cer- 
tificate, that the tax payable upon the subsequent sale for use of the 
article by the manufacturer should not be greater than would have 
been paid at the time of the purchase from the original manufacturer. 

Have you any comment on that one? 

Mr. Smirn. Just to elaborate on the point very slightly, it is one 
that has come to my attention only relatively recently. As I under- 
stand it, the problem is that when an item is purchased, as the ques- 
tion implies, by a tax-exempt manufacturer, with the expectation of 
incorporating into a manufactured product, and he later on for rea- 
sons of overstocking or because he changes his production plant, 
desires not to use it for that purpose but sells it to someone else, it 
then of course properly is not tax exempt. He has not used it for 
the exempt purpose. 

Therefore, the problem arises as to the price at which it will be taxed 
to him. Under the present rules, he is taxed, or the article, at the 
price at which he sells it. 

The proposal, of course, is that it be taxed at no greater price than 
he paid for it. In other words, that he not have imputed to him a 
markup in case he sells it at a higher price. 

The indentification of particular products is an administrative prob- 
lem that I am aware of, but I am not fully cognizant of it in all of its 
ramifications. A person gets various articles from different sources 
and puts them together into a pool, as it were, and sells some part. 
It is clear enough to know the price at which he sells it, but which par- 
ticular article from this undistinguishable pool of items is he in fact 
selling, from the standpoint of audit? There is a proper price deter- 
mination which is very difficult. 

Mr. Foranp. He gets it at wholesale, to incorporate it in some item 
that he is producing. Then he decides to dispose of it and sells it at 
what might be termed “retail.” The Treasury contends that, under 
those circumstances, he must pay the tax equivalent to the retail price 
rather than the manufacturer’s price. 

Mr. Smirn. I assume he does not sell at retail; he sells it back into 
the channels of trade other than at retail. 

But you are quite correct, of course, that the Treasury asserts under 
the present interpretation of the law that the price on which the tax 
1s caleulated is the price at which he in fact sells it. 

68693—55——4 
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Mr. Foranp. In other words, it is the manufacturer’s tax that ap- 
plies but applies at a higher rate, because it has changed hands and 
this fellow was making a dime on it? 

Mr. Smiru. He was making a dime on it; yes. 

Mr. Foranp. That brings to my mind the question of rebuilt motors, 
I am sure that you are familiar with that. That applies not only to 
rebuilt motors but it applies to rebuilt pumps, carburetors, and other 
parts. Of course, practically every automobile owner who at one time 
or another has difficulty either with his carburetor or his generator 
or whatever part it might be, goes into a garage and the man has a 
spare one, which is a used one, and yet the individual automobile owner 
has to pay the full tax on the old part as though it were brandnew. 

Now, isn’t there some way that we could correct that situation ? 

Mr. Smiru. Subject to correction, I believe, Mr. Chairman, that the 
law does now provide for an allowance for the trade-in value on auto- 
mobile engines. As to whether that treatment might be applied to 
other smaller parts with smaller dollar amounts involved, is one 
of the topics that I hope the testimony in the hearings will cast fur- 
ther light on. 

There is the additional point, however, of the competitive position 
as between the manufacturers of new parts and the manufacturers, 
that word in quotations as it were, the companies who are handling old 
parts with such elaborate processes that they come out with articles 
which they put into the trade with the claim that they are as good 
as new. The manufacturers of the new parts have contended that, if 
there is not a tax upon those highly processed rebuilt parts, they 
‘will be at an unfair competitive disadvantage. 

I might ask for clarification on the facts on that situation. The 
allowance on parts, I find, does apply across the board on automobile 
parts and accessories, specifically : 

In determining the sales price of a rebuilt automobile part or accessory, there 
shall be excluded from the price in accordance with the regulations prescribed 
by the Secretary, the value of a like part or accessory accepted in exchange. 

Mr. Foranp. That is something new now. 

Mr. Smirn. That has been in for some years, since 1951. 

Mr. Foranp. All right. Thank you. 

Now could you tell the committee how customers advertising ex- 
penses paid for by the manufacture, are treated in the case of manu- 
facturer’s excise taxes and whether any problem has arisen with 
respect to this treatment ? 

Mr. Smiru. It is my understanding, Mr. Chairman, that advertising 
allowances to distributors have commonly been considered as rebates 
on the purchase price, and the tax base accordingly adjusted down- 
ward for such allowances. I presume that there are borderline situa- 
tions, as to when there is an advertising allowance. Again I would 
like to have Mr. Winkle, or members of the staff, elaborate on this 
point. 

Mr. Wrnk&-e. I will ask Mr. Katon to speak on that, Mr. Chairman. 

Mr. Karon. On this subject we have two sections of law. One in- 
volves the determination of the selling price. It provides that in 
determining the selling price the manufacturer shall include all 
charges for containers of whatever nature, but he may exclude trans- 
portation charges, installation charges, and insurance, and the law 
adds “and other like charges.” 
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Mr. Foranp. It has been suggested that if you refer to any specific 
section that you give the section number so that the committee can 
put their fingers on it when they want to look it over again. 

Mr. Karon. I have the 1939 code before me, but I don’t have a 
copy of the 1954 code. 

Mr. Foranp. You mean that you are not up to date more than that? 

Mr. Karton. I have not memorized it yet as I have this one. 

That is the section of the law which permits exclusions by the manu- 
facturer in determining the price on which he shall base his tax. 

Back in the late 1930’s a case went to court, to the Supreme Court 
as a matter of fact, as to whether a manufacturer could exclude from 
his selling price the amounts he expended in advertising his product. 
The Supreme Court held in that case that he could not. 

We have another section of the law under the credit and refund 
provision, and I have the 1954 code now. Under section 6416 of the 
1954 code, the law permits a credit or refund of the tax which the 
manufacturer has paid, if the price on which the tax was based is 
readjusted. The question then posed is that if the manufacturer 
allows or reimburses a dealer for the amount which the dealer has 
expended in advertising the manufacturers product, has there been 
an adjustment of the selling price? I might add that this particular 
question is now before our Chief Counsel’s Office. 

Mr. Foranp. Do try to get that adjusted. 

Mr. Karon. We hope so. 

Mr. Foranp. I realize that I have overstepped a little bit. I went 
from retail into the manufacturer’s tax, and I am going to stop ask- 
ing questions at the moment. Do any of the other members have any 
questions on the retail tax? 

Mr. Kroeu. I have a few more questions, Mr. Chairman. 

It has been suggested that articles produced by physically handi- 
capped individuals intended for sale at retail at $25 or less should be 
exempt from the luggage tax. 

Has the Service any views on that? 

Mr. Smirn. None, Mr. Keogh, other than it calls to mind that peren- 
nial and long-continuing problem in income taxation for possible spe- 
cial treatment or special exemptions for physically handicapped 
people, which of course involves the determination as to what is meant 
by physically handicapped. Physically handicapped for a particular 
activity or physically handicapped in some absolute medical sense. 
[t isa problem that has never been resolved for income-tax purposes. 

{ would suppose the same difficulties would arise if it would be 
dealt with for excise-tax purposes. 

Mr. Kroc. In the case of the tax on luggage, the code presently 
provides that case fittings or accessories sold on or in connection with 
the sale of luggage ought to be taxable. Complaints have been received 
that this proviso results in discriminatory treatment, it having been 
pointed out, for example, that coathangers that have been ruled to be 
taxable under the luggage tax when they are purchased at the same 
time as a trunk, but are not if purchased separately. Also, plastic 
covers under this proviso have been ruled to be subject to the luggage 
tax if purchased at the same time as a suitcase which they may fit, but 
tax exempt if purchased at a different time. 
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Do you have any suggestions as to how it might be possible to 
exclude from the tax these items which are commonly sold separately 
from luggage, but not at the same time are exempt items, but not 
when usually sold with the luggage? 

Mr. Smirnx. I do not at this time. I am not familiar with this 
particular problem. 

Mr. Keroeu. This can be another one which will go into your cur- 
rent study. 

Mr. Smiru. Very appropriately so, sir. 

Mr. Keoen. It has been suggested that Boy Scout equipment, such 
as knapsacks, should not be subject to the luggage tax. 

Mr. Smiru. I believe there is also a suggestion that Boy Scout 
pins and insignia not be subject to the jewelry tax. 

The question again is one of exemptions, and if this particular 
very important and worthy objective is furthered by an exemption, 
where do we stop? 

Mr. Keocn. It has been suggested that the so-called catchall phrase 
at the end of the tax on luggage, handbags, and so forth, should be 
repealed on the grounds that that phrase raises serious administra- 
tive problems. 

Mr. Smirn. That catchall phrase, the last sentence of section 4031— 
other cases, bags, and kits, without regard to size, shape, construction, or material 
from which made, for use in carrying toilet articles or articles of wearing apparel. 

As I understand it, that catchall phrase was put in when the lug- 
gage tax was imposed, because of a fear that the specific items men- 
tioned would not be all inclusive, and that unfair competitive advan- 
tages would arise by manufacturers who managed to get something 
which was in fact luggage but did not come within the foregoing 
words. 

There are problems of administration and determination under 
the application of it. I presume, however, that the dangers of com- 
petitive disequilibrium would also arise if it were eliminated. I 
am not aware of the extent of the difficulties of administration. 

Mr. Krocu. Now, Mr. Chairman, that concludes my questions on 
the retail phases of the excise tax. 

I note also, Mr. Chairman, that it is now 11:45. I would suggest 
if it is in order that this subcommittee adjourn until 2:30 Wash- 
ington time. 

Mr. Foranp. I think we will give Mr. Keogh a leave of absence. 
Let us proceed until about 12 o’clock and then we will recess until 
2 o'clock. 

Mr. Krocu. May I continue with my questions then on manu- 
facturers ¢ 

Mr. Foranp. If the other members of the committee have no ques- 
tions on retail. 

Mr. Mason. I have just one. All of the questions that have been 
asked about desired exemptions and possible exemptions, and all 
of the problems in connection therewith, are simply a part of the 
headaches that you fellows have on the administration and collection 
of these retail sales taxes, or retail excise taxes. It only exemplifies 
the need for clearing it up and getting rid of the whole mess. That 
is all, Mr. Chairman. 
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Mr. Foranp. The chairman may state right there, that the Treas- 
ury boys have very little to do with the change. That will be up to 
the full committee, and I would suggest that with the influence Mr. 
Mason has with the full Committee on Ways and Means, that would 
be a very appropriate subject for him to discuss there. 

Mr. Mason. In connection with our report, I will have a minority 
report to the full committee advocating some of these things. 

Mr. Foranp. Mr. Keogh may continue. 

Mr. Keroeu. Mr. Chairman, it has been suggested that persons 
regularly engaged in the exportation of taxable articles be permitted 
to secure an excise-tax registry number, which would permit them 
to purchase those taxable articles on a tax-exempt basis, and it would 
then be their obligation to show that the article so purchased was 
in fact exported, and where an article was not exported it would 
then be their obligation to pay the tax in such cases instead of the 
manufacturers. 

Do you have any comments on that ? 

Mr. Smiru. I am aware of that suggestion. It is of course analo- 
gous, or the adoption of it would be analogous, to the treatment now 
given to manufacturers who are permitted to purchase tax-exempt 
articles for further manufacture. Fien the standpoint of facilitating 
trade and minimizing any barriers, administratively, to trade, the 
objective is certainly a very important one. It is my impression 
that the problem was pressed with more emphasis some years ago 
when right after the war there were a great many firms going into 
the export activity on surplus products and the like. At present 
there is less interest in it, and it will, of course, involve adminis- 
trative difficulties from the standpoint of the Internal Revenue 
Service, and additional costs in administering, and auditing because 
there would be these additional points for review. We do not as 
yet have any figures as to the numbers that would probably benefit 
from it, and impose additional costs thereby. 

Mr. Krocu. Are you saying in other words, Mr. Smith, that one 
of your guides is the public interest in what is otherwise a burden- 
some provision of the excise-tax laws ? 

Mr. SmirH. Well, the point I wanted to make is this 

Mr. Keoeu. If there is less public interest in a particular provision, 
it should be retained even though burdensome ? 

Mr. Sairn. I did not mean to give that implication. I was trying 
to balance, Mr. Keogh, the administrative costs and disadvantages to 
the Government of providing a special treatment. I would suggest 
that it is appropriate to consider that if something would increase 
the costs very greatly, to the Internal Revenue Service for proper 
enforcement, but would reduce costs only to a slight extent to a rela- 
tively few taxpayers, that that question of balance is relevant to a 
determination as to the proper solution. 

Mr. Keroen. Is it not perfectly possible to contemplate that the 
agent in auditing the returns of the taxpayers could verify whether 
abuse of the registry number had been indulged in? 

_ Mr. Smrrx. This would involve a whole new group of firms and 
individuals with registry numbers that would have to be audited. 

Mr. Keoeu. Well, you mentioned a bill, and I think you referred to 
H. R. 7024, which was enacted during the first session of this Con- 
gress, which provided that in the case of most tangible component 
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items that no tax was to be imposed where such a component was sold 
to a person who intended to resell it to another for his use if the 
article was in fact so resold ? 

Mr. Smiru. Yes, sir. 

Mr. Kerocn. It is not clear, however, I am told, whether that 
exemption extends to cases where there are two or more resales before 
the article is used by the ultimate vendee, for use in a nontaxable 
group. 

I wondered if the Service or the Department had given any con- 
sideration to that? 

Mr. Smrrn. I am not aware of the details on that. And I would 
like Mr. Winkle to speak to it. 

Mr. Wrnxte. I am informed, Mr. Keogh, that the present statute 
as we interpret it, at least, contemplates _ only one intervening sale. 
The privilege was granted under Public Law 367, which is a rela- 
tively new statute, and I do not think we have acquired enough ex- 
perience under it to know how desirable it would be to extend the 
exemption beyond one sale. As a general rule, we do find that the 
more intervening sales that are permitted between the point of man- 
ufacture and the point where the exemption could still be said to 
obtain, the more tracing problems are added to our administrative 
burdens. But there may be policy reasons above and beyond that 
that would argue for it; Iam not sure. 

Mr. Krocu. Thank you. It is understood that the Service recog- 
nizes the exemption from excise taxes for diplomatic representatives 
only where the taxable article is purchased directly from the manu- 
facturer. It has been suggested that a refund or a credit procedure 
should be worked out in the case of articles sold by any person to a 
duly Ts diplomatic representative otherwise entitled to an 
exemption. I dare say that that would be particularly interesting 
during such periods as the holding of General Assemblies in the 
United Nations in New York. 

I wonder if the Service has given any consideration to that? 

Mr, S»rrn. I think they have. I understand that it would raise 
again the problems that Mr. Winkle just noted on the previous ques- 
tion, very considerable matters of tracing and identification of pre- 
cisely what tax has been paid and how much tax was paid at a prior 
stage. 

Mr. Wrykte. I think what Mr. Smith has said is true, Mr. Keogh. 
It seems to me that it is pretty much a part of the previous question 
that you had raised, as far as our problems are concerned, and that 
is, to the extent that we accord an exemption to vendees more than 
one intervening vendee away from the place of manufacture, to that 
same extent it does complicate our administrative problems. 

Mr. Krocu. But you do have tracing problems with respect to the 
purchases by such accredited representatives from manufacturers, do 
you not? 

Mr. Winxtr. That is correct; we do. And in some instances, we 
have found that dealers will take orders in the name of the manufac- 
turer, and place them with the manufacturer. That is particularly 
true of export orders, where they seek relief from the tax not under 
the “diplomatic” exemption, so to speak, but rather under the export 
exemption. 
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I would not want to be understood as saying we do not have tracing 
problems now. My point is only that, spe: aking solely from an ad- 
ministrative standpoint, we prefer not to add to » them; barring some 
overriding policy considerations, of course. 

Mr. Kroon. W ell, I am gathering the general impression that you 
are hesitant to adopt any suggestion that might in any way add to 
your problems. 

Mr. WinkKLE. I would not say that altogether, sir. 

Mr. Kroeu. I don’t recall your having eagerly seized any suggest- 
tion which we have made this morning as one that you might properly 
adopt. 

Mr. Wrxkxe. I think, as I say, speaking entirely from the stand- 
point of the job that the Revenue Service has in administering these 
statutes, the position has been pretty well taken by the Service that 
exemptions are difficult to administer, that they do increase operating 
costs, and that they are also burdensome in some instances to the tax- 
payers themselves. For those reasons, and from an operating stand- 
point only we admittedly do take a rather dim view of exemptions. 

By the same token, however, I would like to emphasize that we ap- 
preciate that there may be over riding policy considerations favoring 
increased exemptions that are properly within the jurisdiction of the 
committee to decide, and that if those policy considerations are so im- 
portant as to warrant additional exemptions, we do the best we can 
to-administer them. 

Mr. Kerocu. It is understood that no refund or credit is presently 
available for items subject to the manufacturer’s excise tax which 
are eventually exported where there was no such intention at the time 
of the purchase. It has been suggested that a refunding procedure 
should be worked out in such cases. 

Has the Service encountered that ? 

Mr. WiInKLE. What you say is quite true, Congressman. The statute 
requires that in order for an article to be accorded the so-called ex- 
port exemption, it must first of all be “sold for export” and “in due 
course exported.” We have construed that lanuguage ever since it has 
been in the statute as requiring that at the time the article is in fact 
sold, the vendee must have an export order for it or if it is taken into 
inventory, and I will ask Mr. Katon to correct me on this if I am 
wrong, it must be purchased under a representation that it is to be 
exported. The basic difficulty stems from the statute itself. 

Mr. Krocu. It has been suggested that an exemption from 
the gasoline tax should be provided for local public transportation 
companies, and I think such a provision was written into the high- 
way bill that the House considered this session. 

Has the Service given any consideration to that? 

Mr. Smiru. Might I comment on that, Mr. Keogh? The whole 
question of the dedication, as it were, of the gasoline tax, or some part 
of it, to highway purposes is, I understand, very much a matter of 
indecision and flux at the present time. The gasoline tax in the past 
has not been exempted, or there has not been an exemption for the 
public-service activities. I would be reluctant to take a position on 
that until the whole matter of the future of the gasoline tax and its 
role in the highway program is clarified. 
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Mr. Keroeu. I am not going to ask you to take a position on this 
next question either, and I want you to be consistent as far as possible. 

But I would like to throw out for your consideration a question as 
to whether or not taxicabs should not be deemed to be an integral part 
of any local public transportation system, so that that phase of it might 
be considered at the time that you consider the overall problem. 
As we saw here recently, where the public was so heavily dependent 
upon taxicabs as a part of a local public transportation system, that 
is evident. 

Mr. Smiru. Might I suggest one other problem in this area, which 
has concerned us, just to block out all of the ramifications ? 

Mr. Krocu. Before you do, is that another problem that you are 
going to give to us, as a matter of policy, or is it an administrative 
problem ? 

Mr. Smrru. I beg your pardon, I do not understand the question, 
Mr. Keogh. 

Mr. Keocu. All right. 

Mr. Smiru. Your reference 

Mr. Krocu. I was just wondering whether you were going to give 
the committee another policy problem to consider. 

Mr. Smiru. No; this in a sense is an observation on the ramifications 
of achange. In tractor fuel, there is an exemption of course for trac- 
tor fuel used for farm purposes. Now, when that exemption was put 
into effect, in order to make it administratively feasible, the tax was 
changed to a retail tax because the problem of having a manufac- 
turer know or trace forward or trace back from the final sale to the 
manufacturer whether the tax was for the exempt purpose was con- 
sidered to be so great that it could not be handled otherwise. 

The gasoline tax, on which there is now a proposal for exemptions, 
is of course a manufacturer’s tax, and there seems very good reasons 
why that should continue to be a manufacturer’s tax. 

Mr. Krocu. Now, has not the Service developed some system for 
allowing credits or refunds for gasoline purchased for use on motor 
boats ? 

Mr. Karon. There is a specific exemption with respect to all of the 
manufacturers’ excise taxes, that articles subject to tax thereunder 
may be sold tax free for use as ship’s stores, or sea stores, or legitimate 
equipment on certain vessels, roves as fishing vessels, vessels engaged 
in foreign trade, and vessels of wa 

Mr. Kroau. But the Service is = ietlieie that section, have you 
established a procedure for certifying that the purchase was made 
for use on a motorboat ? 

Mr. Karon. The present law permits tax-free sales in the use of 
those vessels just described, but not to motorboats. 

Mr. Krocu. So you have in that particular category at least a prece- 
dent for the Service having assumed the administrative burdens of 
treating a specifically exempt use, have you not? 

Mr. Karon. Oh, yes. 

Mr. Krocu. So that it makes it more difficult for one who is trying 
to learn or to understand the great force of your argument, that you 
are reluctant to assume the administrative burdens of any extension 
of exemptions, when you already have at least one. 

It has been suggested that a credit or refund be allowed for the 
gasoline tax in the case of gasoline destroyed by fire or other casualty, 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 51 


while held for resale by any segment of the distributing process, 
wholesaler, jobber, or retailer. It has been suggested that this should 
be made a permanent provision of the code “ather than to be treated 
ona specific instance. I wondered whether the Service had considered 
that ¢ 

Mr. Smrru. Might I speak for the Department on that, Mr. Keogh? 

Mr. Krocn. The Department or the Service, and I would like to 
use the terms interchangable. 

Mr. Smiru. That was the reason I interrupted. 

The Treasury Department has reported adversely on bills of that 
sort in the past, and I believe we would continue to report adversely 
on the basis of the information that we now have. The reasons for 
that position are that the tax component is, with the exception of 
liquor and tobacco, a relatively minor part of the total cost. The risks 
of loss are a part of the risks of doing business. Those are typically 
insurable risks, or if they are not insurable risks again it is an element 
where it is a situation in which the tax catastrophe is only a small 
pat of the total. It is our feeling that since the tax does become a 

art of the cost of the product to the subsequent purchaser, the admin- 
ree difficulties of carving out an exemption would not be justified 
by the distress that exists. 

Mr. Krocu. I disagree with your statement that the taxes now im- 
posed upon gasoline “by the Federal Government and by the State 
governments “and in some instances by local communities is not such 
a sufficiently large proportion of the value to be considered. I will 
fellow that with this statement: 

When the Congress in spite of your adverse reports passes legis- 
lation to relieve a specific case, is not the Congress establishing policy 
with respect to that type of situation ? 

Mr. Smiru. I would not presume to attempt to judge whether Con- 
gress is establishing a policy or whether the Congress is dealing with 
specific distressed situations. 

Mr. Kroeu. If it tells you to allow a refund for a specific loss, it 
is saying to you that “our policy in that case is to allow the refund.” 

Mr. Smrru. I emphasize “in that case,” yes, sir. 

Mr. Kroau. Then, I will follow with this question: 

Ilow many such cases will the Department have the Congress act 
upon before the Department realizes that the Congress has established 
that as a matter of general policy ? 

Mr. Srru. I believe that under the law as it stands, we would have 
no basis whatsoever for allowing refunds in the absence of a general 
provision of the law to that effect. 

Mr. Keocn. But you indicated that you file adverse reports on all 
of the specific cases, and you do not look too kindly upon the sugges- 
tion that a permanent provision be inserted in the code. 

Mr. Smiru. That is correct 

Mr. Kroeu. So that prompts me, at least, to consider whether the 
Congress really establishes policy or whether the Treasury Depart- 
ment does not try to do it. 

Mr. Smrru. The Congress has established the law and we administer 
the law as it stands. 

Mr. Keoeu. This is an interesting question that I am interested in. 
| understand that the Service has recently issued a ruling holding that 
the reclaiming or re-refining of oil is not manufacturing, and that 
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therefore that oil which has gone through such a process is not sub- 
ject to the manufacturer’s excise tax on lubricating oil. Why is it 
that re-refinancing of oil is not considered to be manufacturi ing, while 
the rebuilding of oil parts is? 

Mr. Siri. This is a long standing problem. There may be some 
new rulings, but I believe the present position is consistent with the 
position that has been taken for many years past. I would like those 
concerned with the rulings to elaborate on their reason. 

Mr. Krocu. I do not want to press it unduly at this point, but I 
would like to have this specific answer: 

Has the Service definitely established that the re-refinancing of oil 
is not manufacturing ? 

Mr. Winker. Yes, Mr. Keogh, there is presently a so-called notice 
of proposed rulemaking, that | is, a proposed Treasury decision that 
has been published in the Feder al Register for comment or protest, 
which amends the regulations specifically to provide that the re-refin- 
ing of lubricating oil does not result in a taxable product. 

Mr. Kroen. That to an extent at least is a reversal of what the 
Service’s previous position was, is it not? 

Mr. Wititams May I speak on that? This problem came over to 
us some time ago. 

Mr. Foranp. Will you identify yourself for the record, please ? 

Mr. Wiiu1ams. Laurens Williams, Assistant to the Secretary. It 
came to me because members of the full Ways and Means Committee, 
Mr. Mills, and T think one other member of the committee brought the 
matter to our attention, and directed our attention to the legislative 
history. Ido not have my files here of course, and I may be not wholly 
accurate, but in brief, he quoted from previous Treasury correspond- 
ence and testimony before the committee, and I think back in the early 
1940’s. There the Treasury stated that they believed that under the 
law then, as it then existed, what is now currently the position of the 
Internal Revenue Service was the law. 

I believe there has been no amendment or change in that law by the 
Congress, and that several bills which had been introduced and con- 
sidered by the Ways and Means Committee, which would have effected 
a change in the law as interpreted by the Internal Revenue Service 
consistently as I understand it for some 10 or 15 years, were rejected 
by the Ways and Means Committee on the ground that it was not 
necessary, that the law was clear. 

So that in arriving at the decision which we did reach, as Mr. Winkle 
has said, we did so in large part upon what we considered to be the 
legislative history of the law. That is that the Ways and Means Com- 
mittee had made it clear that they believed the law was as we have 
proposed in the notice of proposed rulemaking to state that it is. 

Mr. Kroon. Then, at least, out of this hearing this morning has 
come the intelligence to me that that question is now resolved. 

Mr. WittraMs. Not finally in this sense, sir, that the notice of pro- 
posed rulemaking is a notice of proposed rulemaking, subject to pub- 
lic comment and ‘protest. 

Mr. Kroeu. Then I would say it is on its way to be finally resolved. 

Mr. Wiii1aMs. I would think that that would be the sound obser- 
vation. 
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I wonder if I might read from a letter which Mr. Mills addressed 
to Mr. Andrews, and I received a like letter about the same time, 
April 19, 1955, in which he said: 

On at least 7 different occasions over a period of 11 years, the attention of 
the committees of the Congress charged with the responsibility for tax legis- 
lation has been called to the position which the Bureau took in 1938. On as 
many occasions these committees have considered proposals to reverse the 
Bureau’s decision and impose the tax. On each occasion, the Committee on 
Ways and Means and the Committee on Finance of the Senate considered the 
proposal and decided that the statute did not impose the tax, that the tax-free 
rulings of the Bureau therefore were correct, and that the tax should not be 


imposed. 

I considered that extremely persuasive proof of congressional intent, 
and our ruling followed. 

Mr. Kroen. It has been suggested that classical records should be 
exempt from tax on the grounds that they are as much educational 
items as symphony concerts. I wondered if the Service has given 
any consideration to that grave problem ? 

Mr. Smrru. We would oppose that exemption on the grounds that 
there are many other ells worthy objectives. I take ‘it that there 
are also problems of definition of what is a classical record, is a 
record a jazz classic, or is it a classic in the 18th century tradition ? 

Mr. Kroon. Mr. Chairman, I hesitate to delay the committee any 
longer. 

Mr. Foranp. The committee will stand adjourned until 2 o’clock. 

(Thereupon, at 12:15 p. m., the committee recessed until 2 p. m. 
the same day.) 


AFTER RECESS 


(The hearing reconvened at 2 p. m.) 

Mr. Foranp. The subcommittee will come to order. 

We will continue the interrogation of Mr. Smith and his associates. 
Mr. Mason is recognized. 

Mr. Mason. Mr. Smith, this excise-tax problem, the overall problem, 
is a hodgepodge, hit and miss, with no rhyme or reason to it at all. 
Do you not think it is about time that we clean up that mess and put 
it on a revenue-raising basis that is fair and equitable to all and does 
not penalize this one and leave that one go free? 

Mr. Smirn. I certainly concur, Mr. “Mason, that the sequence in 
which particular articles have been selected for excise taxation as we 
look at them from the present time does not necessarily add up to any 
sort of logical pattern. 

Mr. Mason. They do not. They are selective taxes as we used to 
say 30 or 40 years ago, on luxuries. Well, the luxuries of that day 
have become the necessities of today, so the taxes are on necessities, 
practically speaking. 

What would you think, Mr. Smith, if we would repeal every excise 
tax now on the books, with the exception of liquor and tobacco, 
including transportation and all of these retail excises and manu- 
facturer’s excises that are now on the books, which would mean a 
loss of $4 or $5 billion, and then substitute for that hodgepodge a 
flat, simple 5-percent manufacturer’s excise tax collected at the source 
on all end products which had been figured out to bring about approxi- 
mately the same amount of dollars to the Treasur y; “and that would 
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make it much easier to collect and much cheaper to collect and remove 
most of these headaches that we have today ¢ 

What would you think of that ? 

Mr. Surru. I am afraid, Mr. Mason, that I do not have a position 
on that. That is somewhat beyond the immediate problems that we 
are prepared to discuss. 

Mr. Mason. But there has been a bill in the hopper for 2 or 3 years 
on that. You have no opinion? Do you not feel that would simplify 
this problem of excise taxes from the Federal standpoint, leaving the 
field of the retail excise taxes to the States as they have prac tically 
preempted it, and preempt the flat manufacturer’s sales tax field ? 

Mr. Smiru. There would be certain elements of Senet ation cer- 
tainly, but it would not be without its own problems of determination 
of what is a manufactured product and what is the end point in 
the process. 

Mr. Mason. Well now, the end product business was pretty well 
worked out and a system of licensing set up in a bill introduced in 
Congress in 1932 by a member of this committee, one of the most 
brilliant Democrats ever to come out of Illinois, Congressman Raney, 
and it was sponsored and supported by Jack Garner, one of the great- 
est Democrats ever to come out of the South, and it passed this ¢ ommit- 
tee but failed of passage in the House because it was fought by our good 
friend Mr. Doughton pretty hard. That, it seems to me, is a precedent 
that we might consider and go on. 

Do you not think that some study ought to be given this problem, 
from that angle at least ? 

Mr. Smrru. Well, that gets into the whole question of the tax struc- 
ture, and when and as the whole tax structure is reviewed, that is 
certainly one of the elements to be considered. 

Mr. Mason. Oh, no; we considered the whole tax structure, and we 
said ““Now these excises are such a headache we had better not tackle 
that right now.” 

We passed that bill—H. R. 8300—and it is now law, and this com- 
mittee is now taking up the excise taxes and this is simply a method 
of collecting taxes on consumption which would simplify the whole 
mess. It is an excise tax picture, you know. 

Mr. Foranp. Mr. Mason, if I may interrupt, I do not think that that 
would be within the purview or the province of this committee because 
we are not supposed to go into matters of policy or rates, and that 
definitely would be a matter of policy. 

Mr. Mason. It is definitely a matter of policy. 

Mr. Foranp. I think that is beyond our reach. 

Mr. Mason. I was just trying to get Mr. Smith to say that perhaps it 
is worth considering sometime. I ‘thought perhaps he would be good 
enough to at least concede that much to me. 

Mr. Smiru. I think it is worth considering. 

Mr. Mason. In view of the fact, Mr. Chairman, that this is not before 
this committee because it is essentially a policy program, to try and 
straighten out and make our whole tax picture halfway equitable. 

Mr. Foranp. Under the circumstances, the committee will stand in 
recess until tomorrow morning, when we "will again go back to manu- 
facturer’s taxes. We will recess until 10 o’clock tomorrow mor ning. 

(Thereupon, at 2:15 p. m., the subcommittee recessed until 10 a. m., 
Wednesday, Oc tober 5, 19! 55.) 
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House or REPRESENTATIVES, 
SuscoMMITTEE ON Excise Tax TECHNICAL AND 
ADMINISTRATIVE PROBLEMS OF THE 
ComMITTEE ON Ways AND MEANns, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to recess, in the hearing 
room of the Committee on Ways and Means, Hon. Aime J. Forand 
(chairman of the subcommittee) presiding. 

Mr. Foranp. The committee will 1 come to order. 

Mr. Smith, we will continue with you and your associates. When 
the committee adjourned yesterday, we were dealing with the manu- 
facturer’s excise taxes, and we will resume at that point. Mr. Her- 
long will inquire. 

Mr. Hertone. Thank you, Mr. Chairman. Some questions have 
been suggested here. 

I understand the present regulation is that these exemption certifi- 
cates are issued to manufacturers for a period of 30 days. It has been 
suggested that a permanent or annual or at least a quarterly exemp- 
tion certificate for sales to manufacturers in the case of manufac- 
turer’s excise taxes should be substituted. It is understood that under 
the present law, it requires the issuance of hundreds of exemption 
certificates to manufacturers every month. 

1 wonder if you would care to comment on that? 


STATEMENTS OF HON. DAN T. SMITH, SPECIAL ASSISTANT TO THE 
SECRETARY OF THE TREASURY; HON. JUSTIN F. WINKLE, AS- 
SISTANT COMMISSIONER OF INTERNAL REVENUE (TECHNICAL) ; 
AND FLOYD A. KATON, CHIEF OF THE SALES TAX RULING SEC- 
TION, INTERNAL REVENUE SERVICE—Resumed 


Mr. Smiru. As an objective, it seems to be desirable. I do not know 
as to the administrative difficulties that would come under it. I would 
like Mr. Winkle to comment on it. 

Mr. Wing1iz. Mr. Herlong, the monthly so-called blanket exemp- 
tion certificate was prescribed at a time when the tax returns them- 
selves were on a monthly basis. They were intended to gear into that 
inonthly filing requirement. As I indicated yesterday in my testi- 
mony, the returns are now on a quarterly basis, and have been for 
some little while, so that we think the suggestion that the blanket- 
exemption certificate ought to be put at least on a quarterly basis has 
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considerable merit, and we intend to do that in connection with the 
regulations that we are now working on. 

Mr. Hertone. Thank you. 

Now, Mr. Keogh asked a question yesterday, and this is along the 
lines of the question he asked. 

It is stated that on occasion, when the manufacturers make sales 
to the jobbers, that the jobbers do not always know that they will 
resell an item to a manufacturer who will use this item in the manu- 
facture of either a taxable or nontaxable item. For that reason it is 
impossible at the time of the sale by the manufacturer to the jobber to 
determine that he purchased the item for resale to another manu- 
facturer. 

Now, there is a problem there, is there not ? 

Mr. Wryxte. Yes, if I understand your question correctly. At 
least it has been represented to us that in the case of certain fungible 
items such as radio tubes, for example, the industries are presented 
with a problem there. On the other hand, from the Internal Revenue 
Service’s standpoint, we have a reluctance to sanction any procedure 
that would permit a refund or credit of tax allegedly paid on an item 
without supporting information showing who paid the tax, and when 
the tax was paid. 

The extent to which the manufacturers are unable to identify some 
of these items has not been altogether clear to us. We would expect 
that in many cases they would have to maintain their records or their 
inventories in such fashion as to be able to tell who the original man- 
ufacturer was for guaranty and warranty purposes of their own. 

As I say, at the present time at least, it is our position that if we are 
going to permit a refund or credit of tax previously paid with respect 
to an article, we think it is a reasonable requirement to require the 
claimant to establish who paid the tax, and when it was in fact paid. 

Mr. Hertone. Thank you. 

This committee has received a suggestion that the exemption pres- 
ently available for governmental units in the case of manufacturer’s 
excise tax be extended to nonprofit hospitals. 

I wonder if you have any comment on that? 

Mr. Smirn. I would be fearful of that, Mr. Herlong, because the 
minute we start into nonprofit organizations, hospitals are only one 
of many such categories. It would seem appropriate to include the 
other nonprofit organizations, and that would pretty extensively cut 
into the tax base. The dividing line between Government and non- 
governmental is a more solid one than categories of nonprofit. 

Mr. Hertone. Now, various exemptions from the tax on radio and 
television sets have been proposed on the grounds of needed incentives, 
as you know. For example, it has been proposed that color television 
sets be exempted from tax during some period of time during which 
the color television becomes established. This is another suggestion 
that has come to the committee. It has also been proposed on similar 
grounds that an exemption or credit should be provided for ultra-high- 
frequency television receiving sets, to get them on the market. 

What is your comment on that ? 

Mr. Suirn. The ultra-high-frequency suggestion was one that was 
considered last year. The color television one is a new one that I have 
heard of only recently. It is our feeling that the special treatment 





~ 


EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 57 


for tax purposes would in effect constitute a concealed subsidy, that 
it would be better if it is desired to have Government outlays for 
furthering a particular activity that it should be done directly in a 
manner such that the cost will be known, and directed specifically to 
the purpose. 

Mr. Heruone. It is your feeling that the people of the United 
States should know just where their money is going, rather than 
through hidden subsidy ? 

Mr. Smrru. You have stated my point much better than I did, Mr. 
Herlong. 

Mr. Hertone. Thank you. That is all, Mr. Chairman. 

Mr. Foranp. Mr. Mason, do you have any questions? 

Mr. Mason. I have no questions at this time. 

Mr. Foranp. Mr. Smith, I have one more suggestion of the many 
that have been made to the committee. 

The religious schools have requested an exemption from manufac- 
turer’s taxes, in order that they may be on the same footing as public 
schools. Has the Treasury given consideration to that type of an 
exemption ¢ 

Mr. Smirn. I am sorry, I do not believe I get the full import of the 
question, Mr. Chairman. "That has to do with sales to religious schools 
under the excise taxes ? 

Mr. Foranp. That is right. 

Mr. Smirn. I have not given that much attention. As far as I 
know, we have not examined that carefully. My immediate reaction is 
that it is closely parallel to the question Mr. Herlong asked with 
reference to sales to hospitals, the exemption of nongovernmental 
activities. The problem there becomes one of where the ‘line is drawn 
if the law once includes other than the nongovernmental] activities. 

Mr. Foranp. It has been argued, of course, that the so-called reli- 
gious schools, more commonly known as parochial schools, not only 
save the taxpayers a great deal of money by providing educational 
institutions for a large number of the children, but also the expenses 
of maintaining those institutions as well as the providing of transpor- 
tation. Many of those important parochial schools now have their 
own buses, and thereby save the taxpayers a great deal of money that 
otherwise would have to be spent in the maintenance of public schools 
and transportation of the school children. I think it is a matter of 
such importance that people in the Treasury should give very, very 
serious thought to it, so that when you return to the committee after 
the public witnesses have been heard, I would like to have a little more 
detailed answer as to the possibility ‘of solvi ing this problem. 

Mr. Smiru. We shall investigate it in detail. 

Mr. Foranp. Now, this last summer when H. R. 3437 was passed 
and signed by the President, it was provided in the case of automobile 
trailers that the tax paid on rental-lease payments were not to exceed 
the taxes which would have been paid had the trailers been sold out- 
right at the time of their manufacture, instead of being retained by 
the manufacturer and leased. 

It has been suggested that either this or similar provisions be ap- 
plied generally in the case of manufacturer’s excise tax. 

Now, the question there seems to be: What, if anything, can be done 
relative to the manufacturer’s excise tax on these trailers? 
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Mr. Srru. I believe insofar as trailers are concerned, the problem 
has been taken care of by the legislation to which you refer. That 
seemed an eminently proper change to relieve a discriminatory tax 
burden upon sales which were carried out through a lease-purchase 
arrangement as compared with the direct sale. 

We are examining now to see what other industries might properly 
come under that similar treatment. 

This problem does arise, however, that in a fair number of the in- 
dustries where equipment is leased, there is no provision whatsoever 
for purchase. There is no determinable market price. The manufac- 
turing company as a matter of its own policy simply will not sell the 
product. That is a more different problem, of course, than that in the 
‘ase of trailers, which has been taken care of by legislation, where 
there was a determinate market price. 

Mr. Foranp. Under those circumstances, where the manufacturer 
retains ownership but leases his product, is there any tax collected? 

Mr. WrnkEteE. Yes, sir; there is a tax on the lease. The difficulty, 
and that was cured in the case of trailers, is that dependent upon 
how many times the article is leased, the manufacturer as a practical 
proposition can pay a tax greatly in excess of the tax that he would 
have paid had he sold the article. That was precisely the situation 
that obtained in the case of trailers, and that is the situation that 
the legislation was intended to cure. 

Mr. Foranp. You mean a cumulative tax on the lease exceeds what 
the manufacturer’s tax would have been ? 

Mr. Winkie. Yes, sir. 

Mr. Foranp. That is now applied to all of these other items that 
are subject to a manufacturer’s tax but are leased ? 

Mr. Wrnxte. Under the law, the only industry that gets a break 
on that is the trailer industry. In the case of other machines, such 
as certain types of business machines, which fall within the category 
Mr. Smith referred to a moment ago, as being types of machines 
which frequently are not sold at all but only leased—in those cases, 
under the present law, we are still required to get a tax on the suc- 
cessive leases, even though in the aggregate the tax paid would exceed 
the tax that normally would have been paid had the machine been 
sold. 

Mr. Foranp. Is the rate of tax on the lease, I mean the one-time 
tax, as high as the manufacturer’s tax? 

Mr. Wrinute. The rate of tax is the same, sir. 

Mr. Forann. It is the same rate? 

Mr. Winx tr. Yes, sir. 

Mr. Foranp. In other words, they pay the manufacturer’s tax each 
time that they lease the article? 

Mr. Wrinkte. That is correct, sir. 

Mr. Foranp. Thank you. 

Now, at the present time— 
otherwise nontaxable articles become taxable when sold on or in connection 
with the following taxable end articles: Automobiles, trucks, radio and tele- 
vision sets, phonographs, refrigerators, deep freezes, self-contained aircondi- 
tioners, sporting equipment, electric, gas, and oil appliances, photographic 
equipment, and business and store machines. However, otherwise nontaxable 


articles do not become taxable when sold on or in connection with cosmetics, 
tires and tubes, firearms, shells and cartridges, mechanical pencils, fountain 
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pens, ball-point pens, cigarette, cigar, and pipe lighters, matches, electric bulbs, 
gasoline, and lubricating oils. 

Is there any particular reason why the nontaxable articles should 
not be treated in the same manner irrespective of the type of article 
with which it is sold? 

Mr. Smitu. It is my understanding that when that distinction was 
put into the law, it was done as a safeguard to prevent the avoidance 
of manufacturer’s tax by selling a very stripped-down version of one 
of the articles on which it is now required to include the nontaxable 
components. In connection with tires, matches, to mention such 
things as those, it is hard to conceive of what corollary items would 
be sold with them. Whereas in the case of a refrigerator for instance, 
what is a refrigerator? Is it the shell and the compressor, or is it 
the entire box, including all of its fittings and appurtenances thereto ? 
This was the reason for the distinction, as I understand it, when it 
was put in the law. As it has been called to my attention, it still 
seems a reasonable distinction but it probably is worthy of examina- 
tion to see if the lines really are sensible as they now stand under 
present industrial practices. 

Mr. Foranp. In other words, it is the difficulty of determining 
which part is taxable, and which part is not taxable, so they tax the 
overall item; is that right? 

Mr. Smiru. Yes, if I may repeat my point, to prevent a situation 
in which very stripped down items are manufactured and sold os- 
tensibly as a finished product but with all of the other items that 
typically go with it sold separately by manufacturers that choose to 
take that particular route of minimizing the taxes. A change would 
impose, I suspect, a competitive pressure on manufacturers to dis- 
tinguish between the essential part, the taxable part, and those things 
that any customers typically would want to buy. 

Mr. Foranp. It has been suggested that in order to prevent dis- 
crimination, the base of the tax on electric, gas, and oil appliances 
which presently apply to electric garbage-disposal units, should be 
extended to apply to the gas type of incinerator units. Has that 
been given any consideration ? 

Mr. Smiru. Not to the point of a conclusion on it. We are aware 
of the fact that new products have developed since the tax law was 
written which are competitive with items that are currently subject 
to tax. There is a competitive discrimination. 

Mr. Foranp. Well, that is the type of problem that this committee 
was set up to look into, and on which I had hoped that the Treasury 
would give us something specific. In fact, we were very specific, or 
the committee was very specific in its letter to the Secretary, when we 
asked that we be given something specific at the time the hearings 
are held. 

Without objection, I should like to insert in the record, at this point, 
the letter which I sent to the Secretary under date of August 16, 1955, 
asking for this specific information, and the reply I received from 
him dated August 19, 1955. 

Is there objection ? 

Mr. Mason. No, I think it is pertinent to these hearings that those 
letters be in there, so that we will know just what was asked for, and 
what was received. 
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Mr. Foranp. Without objection, they will be inserted at this point. 
(The letters are as follows:) 
AvucGUsT 16, 1955 
Hon. Georce M. HUMPHREY, 
Secretary of the Treasury 


My Dear Mr. SECRETARY: Pursuant to resolution, the chairman of the House 
Committee on Ways and Means, the Honorable Jere Cooper, has established a 
subcommittee for the consideration of excise tax technical and administrative 
problems. I have been appointed chairman. The other members of the subcom- 
mittee are the Honorable Eugene J. Keogh, Hon. Burr P. Harrison, Hon. A. §. 
Herlong, Jr., Hon. Thomas A. Jenkins, Hon. Richard M. Simpson, and Hon. 
Noah M. Mason. 

The subcommittee has scheduled public hearings to begin at 10 a. m. on October 
4,1955. I would like to take this opportunity of inviting you and your represen- 
tatives to open the public hearings with testimony relating to any technical and 
administrative problems caused by inadequacies in the present excise tax struc- 
ture. The subcommittee also would appreciate it if a Treasury representative 
would outline in detail the procedures followed in collecting and administering 
the various excise taxes currently in force. In addition, the subcommittee would 
like to be informed of Treasury proposals for the correction of existing statutory 
inadequacies. Since this study will be the first comprehensive review of the 
excise tax structure, we are particularly anxious to fully develop in our hearings 
the various excise problems and possible solutions. 

At the close of the testimony to be delivered by public witnesses, we would ap- 
preciate it if you would make available to the subcommittee representatives of 
your Department to comment on the various administrative proposals made 
during the progress of the hearings. 

A copy of the statement approved by the subcommittee today and released 
to the press is enclosed for your convenience. 

Sincerely yours, 
AIME J. FORAND, 
Chairman, Fecise Tax Subcommittee. 


THE SECRETARY OF THE TREASURY, 
Washington, D. C., August 19, 1955. 
Hon. AIME J. Foranp, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: I have your August 16 letter concerning your sub- 
committee’s public hearings to begin at 10 a. m., on October 4, 1955. 

We will be pleased to open the public hearings with testimony on the subjects 
you have outlined. Our staffs will be happy to cooperate with you fully, and 
be of whatever service we may. 

Sincerely yours, 
G. M. HUMPHREY, 
Secretary of the Treasury. 

Mr. Foranp. In order to prevent discrimination, it has been sug- 
gested that transistors as well as tubes be subject to the 10-percent 
tax on radio and television equipment. 

Has that received any consideration ? 

Mr. Smirn. That is a problem exactly parallel to the one you 
mentioned previously in reference to the gas-type garbage-disposal 
units. 

Mr. Foranp. Well, that also will be a subject of study ? 

Mr. Smirn. Yes. I repeat, as I did on the first one, that there is 
apparently a discriminatory treatment of different. products that are 
in effect competitive. 

Mr. Foranp. In determining the tax base of various manufacturer's 
excise taxes, the question arises as to how warranties are to be treated. 
That is whether they, too, are to be considered as a part of or not 
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1 part of the sales price subject to tax. It is understood that in 
uvneral Motors Corporation, Frigidaire Division vy. United States, 
it was held that warranties are a part of the sales price but that 
expenses incurred subsequently with respect to the warranties rep- 
resent a reduction in that price, and therefore that in such cases 
refunds are called for. 

What is the reaction of the Treasury Department to the Frigidaire 
case ¢ 

Mr. Smrru. We are very much concerned about it, Mr. Chairman. 

Mr. Foranp. Are you satisfied with the results or does it present 
--rious administrative problems ? 

Mr. Surru. It presents serious administrative problems and serious 
revenue problems. 

Mr. Foranp. Are you doing anything about it ? 

Mr. SmirH. I would like to have Mr. Winkle bring the committee 
up to date on the present status of that within the Internal Revenue 
Service. 

Mr. Winkie. As Mr. Smith indicated, Mr. Chairman, it is the Serv- 
ive’s position that warranty expenses do not represent a reduction in 
the sales price of the article, but that they are merely additional 
costs of manufacturing. That is contrary, admittedly, to the Court 
of Claims decision in the Frigidaire case. At the present time we 
are conducting a survey among our field offices in an attempt to 
determine what types of warranties are being given in the manu- 
facturer’s excise tax areas, that might be affected by the Frigidaire 
decision. 

As in the case of many court decisions, it is a matter of determining 
how far the decision actually goes. 

After having determined that, so far as the Revenue Service is 
concerned, we will probably shape up a legislative recommendation 
for submission to the Treasury Department. What precisely that 
recommendation will be, we do not know at this time until we get 
the reports we have requested from our field offices. 

Mr. Foranp. What are you doing about the collection of taxes in- 
volved in this type of a case at the present time? Are you continuing 
under the old procedure or have you developed new ones? 

Mr. Winkie. At the present time, we are proceeding under the 
old procedure, although we have received a number of claims for 
refund from other manufacturers, based upon the Court of Claims de- 
cision in the Frigidaire case. 

Mr. Foranxp, And settlement of those claims are being held up 
until such time as you have decided that? 

Mr. Winkie. Yes; except that the Frigidaire claim, being a judg- 
ent claim, would necessarily have to be allowed. The other claims 
are being held up until we have determined just how far we can, or 
should, go under the court decision, because the circumstances under 
which the warranties are given, we feel may have some bearing on 
how far the decision goes. 


Mr. Foranp. How long do you think it will be before you make 
that finding or reach a decision? 
Mr. Winx1e. I would expect, sir, that it wouldn’t be too long now 


but I am unable to say exactly because I haven’t checked the latest 
status of the matter. 
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Mr. Smirn. From the standpoint of the Treasury Department, 
we would want it very very early, in the next session of the Congress 
at the very latest, because we regard this as a very important matter. 

Mr. Foranp. Of course, there is that point to consider, and also the 
idea that these people, have their money tied up and would like to 
have that money back, I understand. 

Mr. Srru. There is a mutual interest in getting it resolved, I 
am sure. 

Mr. Foranp. Now, the following definition of the term “manufac- 
turer” has been suggested and I would appreciate your comments 
on this: 

The person who physically produces taxable articles shall be deemed to be 
the manufacturer although without regard to the ownership of the brand or 
trade name under which the article is sold. The ownership of or license to use 
patents, formulas, or processes under which such article is manufactured, used, 
or sold, where an article is manufactured and/or processed by two or more 
persons, each in turn acquiring title to such article, the person last manufactur- 
ing or processing the article into the form or condition in which it is commonly 
offered for sale shall be deemed the manufacturer thereof. 

What are the comments on that one? 

Mr. Smirn. That is one of the problems to which I referred in my 
opening remarks, Mr. Chairman. There is a desire on the part of 
various manufacturers and various industries to have the tax based 
on the physical processing done by another company, and I imagine 
in some cases; even by a subsidiary company, which is deemed to be 
an independent entity, although it does no more than the physical 
processing. This is in contrast to the general industrial practice, 
whereby the company that puts its own name on the product, that 
warrants it, and distributes it is the taxpayer, and hence has a larger 
tax base. 

The difficulty that would arise by taking the definition that is sug- 
gested by the question you asked, would be that it would in effect put 
a premium upon making intercorporate arrangements to set up a 
separate legal entity at an early stage in production, and thereby get 
a lower tax base. 

I believe it would be a basis for some considerable abuse, and dis- 
ruption of present industrial practices. 

Mr. Foranp. It is understood that the regulations under which a 
manufacturer may claim a refund or credit for excise taxes on articles 
purchased, and used by him in the future manufacture of a taxable 
end article require that the claim for refund or credit be supported by 
evidence showing the name and address of the person who paid the tax, 
and the date of the payment. 

It has been suggested that these requirements are impracticable 
where the products are fungible in nature, such as radio tubes, light 
bulbs, and so forth. 

What is the comment on that? 

Mr. Winkie. Well, I think, Mr. Chairman, that this is either the 
same or closely allied to the question that Mr. Herlong asked a few 
moments ago, or I may have misunderstood the question. It has to do 
with the situation, as I mentioned then, where the manufacturers claim 
that in the case of certain types of articles such as radio tubes and 
electric light bulbs, they are either unable, or that it imposes a substan- 
tial burden on them, to identify the manufacturer of the article or to 
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determine when the tax was paid for purposes of claiming the refund 
or credit. As I indicated in response to Mr. Herlong’s question, the 
Revenue Service’s position is that it is reluctant to sanction any pro- 
cedure whereby we allow a refund or credit of tax asserted to have been 
paid with respect to an article, absent some information as to who paid 
the tax, and when it was paid. What we are ae or crediting is 
presumably a tax paid, and we think it is a reasonable requirement 
that the claimant establish who actually turned the money over to the 
Government and when it was turned over. As I also indicated in 
response to Mr. Herlong’s question, we are not entirely clear as to why 
manufacturers are unable to make that determination, since we would 
assume that for purposes of enforcing warranties and guaranties given 
in connection with those products, their stock or inventory records 
would show from whom they actually purchased them. 

Mr. Foranp. Well now, in the case of an individual who has a stock 
of these tubes or other items that would come within that category, 
does he not have to pay the manufacturer or the dealer or whoever it 
is that transmits the goods to him, the tax as well as the cost of the 
article itself? 

Mr. Winxte. As I understand the situation we are talking about 
here, Mr. Chairman, it is one where originally the vendee, the buyer, 
purchases the article on a tax-free basis on the representation at that 
time that he is going to use the article in the manufacture of a further 
taxable article. If that happens, of course, it is quite proper for him 
to buy the article tax free. 

Now, for some reason or other, associated with his inventory prob- 
lem, or perhaps a shift in his plant operations, he decides that he is not 
going to use that article for the original tax-free purpose for which it 
was purchased, and instead is going to sell it. When he sells it, assum- 
ing he does not sell it to another manufacturer for tax-free use, he is 
required to pay a tax. 

On reflection, and having gotten to this point, I am afraid I am 
posturing a situation that is just the converse of your question. The 
situation that we are talking about here, I guess, is just the reverse 
of that situation, that is, the article is originally purchased by the 
buyer on a tax-paid basis, but then he proceeds to use it for a tax-free 
purpose. In that type of situation he is entitled to a credit or refund 
of the tax that he originally paid. 

Our position, as I indicated, is that, inasmuch as he is entitled to a 
refund or credit, we require him to establish who originally paid the 
tax to the Government. In other words, the amount that he actually 
paid as an addition to his invoiced price to the manufacturer is not, 
as far as we are concerned, the tax. The tax that he is seeking refund 
or credit of is the tax that was originally paid or turned over to us 
by his manufacturer. The requirements are that he must identify the 
manufacturer and tell us when that tax was paid before we will allow 
the refund or credit. 

_ Mr. Foranp. The big point there that I cannot seem to get clear 
in my mind is the fact that the man has purchased this item, and in 
purchasing that he paid the inventory price as well as the tax. Now, 
why should the Government be concerned as to who paid the tax on it? 

He actually has paid it or he would not have it. 

4 Mr. Winkie. What he has paid, so far as we are concerned, is an 
amount equivalent to the tax.” That is what we term the amount 
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he has paid to his seller, the manufacturer from whom he purchased 
the product. 

Now we seek assurance that the “tax” proper has been paid, by 
requiring that buyer to tell us from whom he purchased the article, 
and when that vendor turned the tax over to the Government. In 
other words, we seek information as to whether or not that “amount 
equivalent to the tax” that he was invoiced for was in fact turned over 
to the Government as “tax” by the manufacturer. 

In short, we consider, and rightly so, I believe, that under the law 
the statutory taxpayer is the manufacturer from whom the article was 
purchased. What the dealer has paid, and certainly it is understand- 
able for him to take the position that he has paid the “tax,” is not the 
statutory “tax” but an invoiced amount equivalent to it. It is an 
amount that the manufacturer is seeking to recover from his pur- 
chaser, because he, the manufacturer, must pay the tax to the Gov- 
ernment. I do not know whether I have made that clear or not. 

Mr. Foranp. I follow you, but the point I am trying to clear up 
here is that the manufacturer has to pay the tax on his item that he 
sells. His records should show that. Therefore, once it has been 
paid by the manufacturer, and we have to assume that the manu- 
facturer either has paid it or he is indebted to the Government for it, 
then the manufacturer sells to a wholesaler or the wholesaler to 
retailer. 

Is the retailer now compelled to go back and ask his distributor or 
wholesaler to check back to see who paid the tax, and then go way 
back to the manufacturer ? 

Mr. Winx e. In order to secure a refund or credit, he is, under 
existing practice. 

Mr. Foranp. Do you not think that that is imposing a terrific bur- 
den on the individual who justly is entitled to a refund? Why should 
the said purchaser have to go through that when actually it is up 
to the Government to collect the tax from the manufacturer, knowing 
that any item that the manufacturer has sold is subject to tax? Who- 
ever holds the article later on should be entitled to that refund if that 
item is not taxable at the time that he has it. 

Mr. Wing e. Let us assume a situation, Mr. Chairman, assuming 
that the Service took the position that they would not require a show- 
ing as to who the manufacturer was who originally paid the tax to the 
Government, and when he paid it. Assume we did not do that, and as- 
sume further a situation where for some reason or other that original 
manufacturer was entitled to a refund with respect to certain tax paid. 
Assume a situation in an extreme case, where for some reason or other, 
the tax might have been declared unconstitutional. We would be 
forced then to refund to the statutory taxpayer, the manufacturer, 
all tax that he had paid. And yet absent some knowledge of the fact 
that previously we had in fact refunded some of that tax to a vendee 
of that manufacturer, it could conceivably result in a double refund 
or a double credit. 

Mr. Foranp. That is an extreme case. 

Mr. Wrinktx. That is an extreme case. 

Mr. Foranp. That is not the regular run of things. 

Mr. Winxet. No, sir, I concede that. 

Mr. Foranp. After all, I believe we ought to operate on the basis 
of average transactions. 
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Mr. WinKL». I readily concede that that is an extreme situation. 
was attempting only in that way to demonstrate the basic reason for 
the Service’s position as a matter of principle, which, as I say, is a 
feeling that before the Service refunds a tax to “B” that has allegedly 
been paid by “A,” we want assurance that “A” has in fact paid that 
tax over to us. 

Mr. Foranp. But the responsibility should not be upon “B” to see 
that “A” has paid the tax. “A” is indebted to the Government and 
the Government should deal with “A,” and not with “B.” 

Mr. Winkie. It may well be that the claimant in that type of situ- 
ation has an option. I am not certain of that. I would like to ask 
Mr. Katon. 

Mr. Karon. I think it might be well to draw another picture. Let 
us assume that the first manufacturer sells an item for $100, and pays 
tax to the Government of $10. He sells that to a dealer for $110. 
Now, the dealer is not going to sell it for what he paid for it. He may 
mark it up 50 percent, or 100 percent. So his purchaser, who is the 
second manufacturer, has then purchased something let us say for 
s200, and he knew the tax had been paid. He now wants a refund. 
The amount which he paid to this wholesaler does not reflect any 
definite amount of “tax” at all. It is just a round figure. It is $200. 
So before we allow this second manufacturer a refund, we ask, “How 
much did the first one pay?” 

Mr. Foranp. That is really one of the great faults of the manu- 
facturer’s tax, this pyramiding of the tax creates more problems than 
appears on the surface. 

[f the manufacturer is going to sell at a price and then the dis- 
tributor at another price without identifying the tax, he is pyramiding, 
and the ultimate consumer as usual holds the bag. 

Mr. Karon. This manufacturer’s tax is not like some of our other 
excises; it is not required by law to be collected from the purchaser. 

Mr. Foranp. It is involved in the total price? 

Mr. Karon. It becomes a part of the manufacturer’s expense of 
manufacturing and selling, just as much as his labor, his material, and 
lis income taxes. His selling price is loaded with all of those factors. 

Mr. Foranp. But the ultimate consumer actually ends up holding 
the bag, and he pays on the pyramiding of the tax. 

Mr. Mason. The chairman has just suggested a line of thought 
to me. 

There is a manufacturer’s tax upon tubes and tires and radios that 
are made a part of my automobile when I buy it. Ford, in buying 
these tubes and tires and so forth, pays the tax of coures because the 
manufacturer collects that. Then he includes it in his automobile, 
and he sells that automobile to a Government unit, we will say. That 
is a city or a county, or a State. 

Now, that government unit is entitled to buy things without paying 
that tax. So Ford in selling it to the State of Illinois says, “I have 
got to sell it to you without that tax.” 

“Therefore, I am going to claim from the Federal Government a 
refund on the taxes that I paid on the tires and tubes and so forth.” 
That is exactly what you are working on, Mr. Chairman. He will 
get that refund. If he ships his automobile abroad, there is no tax 
collected on it, and so he gets a refund there, That makes a very 
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complicated thing, and as the chairman indicated, you are making that 
last vendee prove that the first manufacturer paid the tax. You are 
making him responsible for the proof that you have collected your 
tax. Is there some way of working that thing out so that we would 
not have all of these headaches in connection with it, Mr. Smith? 

Mr. Smiru. Might I emphasize the point which I think Mr. Katon’s 
illustration brought up, that there is the problem of determining the 
amount of tax that has been paid, as well as the fact of whether a 
tax has been paid. 

It might be presumed that the product will have been taxed in the 
hands of the manufacturer, and it will have been if the enforcement 
procedures are adequate, but it still is not known, especially when 
there has been an intervening sale in the meantime, the price at which 
the manufacturer in the first instance sold to someone in the chain of 
distribution. 

If the person claiming the refund assumes that he is entitled to a 
refund at the specified percentage of tax rate, on the price that he 
paid to somebody else for the article, then he would be getting a 
greater refund than the tax which had been paid in the first instance 
by the manufacturer. 

There is in addition to the problem of certainty as to whether 
there has been a payment, the problem of determining how much the 
payment was. 

Mr. Mason. Now, Mr. Smith, I understand that you have been in 
your rulings for a good many years, permitting a refund on auto- 
mobiles shipped abroad but you have not been permitting refunds on 
automobiles sold to a unit of the Government. Is that right? 

Mr. Sniru. I think that that is not correct. 

Mr. Winx ez. I think I can explain that situation, Mr. Mason. An 
automobile as such, when shipped abroad, can be shipped tax free 
under the export exemption. An automobile sold to a State as such 
can be sold tax free under the State exemption. The problem that 
you referred to arises as the result of a special provision in the law, 
coupled with a long-standing interpretation of the Service, that has 
to do with tires and tubes. 

Now, ordinarily, with the exception of tires and tubes and auto- 
mobile radios, an automobile part or accessory purchased by an auto- 
mobile manufacturer, can be purchased tax free by him because he 
in turn is going to use it in the production of an end taxable article. 
In the case of tires and tubes and automobile radios, and this has 
been in the law for a number of years, the Congress saw fit to treat 
that situation a little differently. It provided that an automobile 
manufacturer could not purchase tires and tubes and automobile radios 
tax free, even though he intended to incorporate them in a taxable 
automobile. He was required, and he is still required under the law, 
to purchase those articles taxpaid. Having purchased them, if he 
proceeds to mount the tires on the automobile, or sell them in con- 
nection with the automobile, or to incorporate the radio in the auto- 
mobile, he is then entitled'to receive a credit against his automobile tax, 
represented by applying the rate of tax at which automobiles are 
ae against the amount he paid for the tires and tubes and the 
radios. 
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In other words, it is not a complete 100-percent credit that he 
receives in the case of those particular articles. 

Now, for some 21 or 22 years, it had been the Service’s position 
that when that happened, and the automobile with the tires mounted 
on it, or sold in connection with it, or packaged with it or crated 
with it, are exported, the manufacturer is entitled to receive a credit 
not only for the tax paid with respect to the automobile but also 
with respect to the full amount of the tax that he paid on the tires 
and tubes. 

Mr. Katon corrects me there and says that in those cases we even 
went further than that and permitted the tires and tubes to be pur- 
chased tax free in the first instance by the automobile manufacurer 
where the autos were to be exported. We, however, did not take that 
same position with respect to sales to States. Not too long ago, in 
reexamining that entire area incident to a request for a ruling we had 
received, we took another look at the position we had taken on the 
export situation and decided that our position on it was wrong. 

In consideration of the fact, however, that the ruling had been in 
effect, as I say, for well over 20 years, it was decided that, absent a 
change in the law or a court decision, the Service should not reverse 
it, because industry had geared itself to operating under it. It does 
result, however, in a difference in treatment between the export exemp- 
tion, so far as tires and tubes are concerned, and the exemption in 
the case of sales to States. 

Mr. Mason. Now, may I ask this: We have talked about tires and 
tubes and radios in automobiles. That is just an illustration, and a 
specifie illustration. 

There are other things manufactured that use parts that have 
already paid taxes, and when they are sold to non-tax-paying buyers 
they cannot collect this tax on these other things like they have been 
able todo on automobiles. Is that right ? 

Mr. Wiwxte. I think, sir, if I understand your question prop- 
erly—— 

Mr. Mason. That is to say whether the application on automobiles, 
in tires, tubes, and radios, can be carried over to the other materials 
that are manufactured along the same line. 

Mr. Winkie. This particular special provision that I speak about 
has application only in the case of tires and tubes, and automobile 
radio and television sets. I think, if I understand your question 
properly, the Simpson bill, Public Law 367, took care of the situation 
as far as the sale of certain other taxable components is concerned, 
whether it be a refrigerator component, a television or radio com- 
ponent, or 1 or 2 others that I don’t recall right now. When those 
components are sold for use in the production of a nontaxable end 
article they can now be purchased tax free. So there is no tax now 
on those parts. 

Mr. Smirn. I would like to add, if I might, Mr. Chairman, to this 
discussion, with reference to the very extensive system of exemption 
certificates as between manufacturers. 

The common situation when a manufacturer is buying a product. is 
that he has exemption certificates of the sort referred to in the question 
on the 30-day basis or a longer period of time. So the bulk, I ek 
of the items going forward do go forward exempt and are taxable 
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only when the final product is put together, and if the final product 
is going to a tax-exempt use there is no tax, and if it goes to a taxable 
use there is a tax. 

Mr. Mason. Do we have a system of licensing which says that 
articles can go forward from one manufacturer to the other and only 
the final product is taxed ? 

Mr. Smirn. That would be another way of describing this exemp- 
tion system, this certificate system. 

Mr. Mason. I prefer the licensing system. 

That is all, Mr. Chairman. 

Mr. Foranp. Did I understand, I think it was Mr. Winkle, to say 
that there was a difference in the treatment between the exportation 
of an automobile, and the sale of an automobile to a State or 
municipality ? 

Mr. Wink te. Only as respects the tires and tubes on the automo- 
bile, Mr. Chairman. 

Mr. Foranp. Is there any good reason for that ? 

Mr. Wrnk&te. I do not think that there is any good reason for it. 
As I explained to Congressman Mason a few moments ago, it resulted 
from er I think was admittedly an erroneous interpretation of the 
tire and tube exemption in the case of exports, well over 20 years ago. 
There was a marked reluctance on our part, even in the face of that 
erroneous interpretation, to reverse the ruling, since it had been in 
effect for so long. But, admittedly, it does result in a difference in 
treatment, so far as tires and tubes are concerned, in the case of an 
export on the one hand, and in the case of a sale to a State on the 
other. 

The State, however, does get the benefit of some credit, because of 
this special provision I cited a moment ago. It does not get the benefit 
of the full credit. 

Mr. Mason. And, may I say, it goes back to the law that was passed 
at that time, which ihe possible such an interpretation, really. 

Mr. Winkie. Frankly, Congressman, I would not want to put the 
blame for this interpretation on the law. .I think we were to blame. 

Mr. Foranp. That points up very clearly the fact that an error 
has been made, and it has been recognized, and yet it has gone all of 
these years without being corrected, and yet when we ask the Treasury 
to give us some specific items of problems in administrative or tech- 
nical nature, we do not get it unless we have to prod it out of the 
witnesses. I am sorry that we have reached this particular point. 

Mr. Hertone. As a practical measure, Mr. Smith, and Mr. Winkle, 
does not the Department and the Service find that because of the com- 
plications that are in the way of the ultimate purchaser who is tax 
exempt from getting his money back, that he just foregoes his rights 
and that the Treasury Department gets money that they are really 
not entitled to by reason of the complications involved? It is so tough 
and there is so little involved, that many times they do not go through 
the procedures. 

Mr. Smita. Where the amounts are very small, I presume that the 
paperwork involved may be such that the exemption is not claimed. 
Where the amounts are substantial, I think that the exemption claims 
do come in and are processed and the funds do go back, 
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Mr. Hertone. It results in the big man who has an organization to 
take care of his refunds getting his, but the little fellow who does 
not have the organization or the equipment for making the necessary 
bre to see who paid the original tax actually not getting his 
refund, 

Mr. Smiru. I do not believe there is any difference between manu- 
facturers. I thought you were referring, Mr. Herlong, to the tax- 
exempt ultimate purchasers, which are municipalities, as distinct from 
that. 

Mr. Hertone. I was thinking of perhaps a large municipality who 
bought a lot of items that were tax exempt might have a setup where 
they could get their refund, but a aaa church, not having such a 
technical staff, would, for all practical purposes, lose its refund. 

Mr. Smiru. I believe the industries dealing with substantial items 
are sufficiently interested in getting minimum prices to their customers, 
including municipalities, so they provide the necessary information. 

Certainly in the case of automobiles, I am quite sure that that is 
so. That 1s regularly handled as a part of good business operation. 

Mr. Hertone. I just wondered if it did not result in some people 
foregoing their rights just because it was complicated. 

Mr. Smirn. I could not deny that there are some such instances. 

Mr. Foranp. In the place of the present exemption for State and 
local governmental units, it has been suggested that a system of direct 
refunds from the Federal Government = worked out with the States 
and local government units. 

Has that been given any consideration ¢ 
_ Mr. nee Mr. Chairman, might I ask you to repeat that ques- 
tion, sir? 

Mr. Foranp. In place of the present exemptions for States and local 
government units, it has been suggested that a system of direct re- 
funds from the Federal Government be worked out with the States 
and local government units. 

In other words, instead of having to go through the routine of prov- 
ing that the item is being sold to a nontaxable entity, they pay the 
full price and then get a refund from the Government. 

Mr. Winkie. No, sir; I can’t say that any thought has been given 
to that. 

Mr. Smrru. Mr. Chairman, I have discussed that briefly with mem- 
bers of my staff in the Treasury, and the problem is somewhat anal- 
ogous to that that was referred to in connection with the treatment 
of exemptions or refunds as between sales to manufacturers. 

There is the problem, a continuing problem, of determining how 
much tax was paid. The municipality buys something at the end of 
a whole succession of sales through dealers. It knows what it paid 
for it. It knows that there is a tax of, let us say, 10 percent on the 
manufacturer. But 10 percent applied on the price that it paid is 
presumably a good deal more than the tax that was paid by the manu- 
facturer in the first instance. 

Now, the problem is to get adequate evidence as to how much tax 
has been paid in the first instance, and hence how much tax is refund- 
able. That is the problem that raises very serious difficulties in the 
way of that change. 





70 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


I am interested in it, and the members of my staff here have talked 
with me at some length on it, but that stumbling block is sufficiently 
serious so that I certainly cannot at this time say that that would be 
a happy solution, of a very real problem which exists. 

Mr. Foranp. In other words, the Treasury Department feels at this 
time that that would not be feasible ? 

Mr. Smrru. At this time, that is correct. But the problem has suf- 
ficient reality so that we are continuing to examine it, and I will ask 
the Internal Revenue Service to examine it. ; 

Mr. Foranp. Hoping that we can find a solution to simplify the 
whole process? 

Mr. Smirn. We have the greatest sympathy with simplification. 

Mr. Mason. May I just say this, that Chevrolet sells for an average 
price, we will say, of a certain amount. One thousand of them have 
been sold to States or Government units. Why could you not strike 
an average of the tax paid, and say, “Here is your refund on each 
Chevrolet on an average basis,” which would save an awful lot of 
bookwork, an awful lot of checking and so forth, and the item would 
not lose very much or gain very much if you struck an average? 

Mr. Smirn. It would be possible to get an average which would on 
balance give the correct effect. However, for those who in fact paid 
more and were entitled to more, I suppose they would be unhappy at 
that average. Those that got downgraded would be miserable. 

Mr. Mason. Those who were paid a little less might be happy, but 
the overall average is all that the Treasury ought to be interested in 
in getting its money. 

Mr. SmirnH. We are concerned with equities as between the tax- 
payers, and in the case of automobiles, the prices are known, and 
the manufacturer’s price as a matter of fact is known to the buyer, or 
he can get it from the dealer. 

In the case of the other taxable articles, as for instance, refrigera- 
tors or fans or one thing or another, where there are many different 
manufacturers, and the same dealer may have products from several 
manufacturers, the averaging, I suspect, would get increasingly 
difficult. 

Mr. Mason. Those items would be worse than the others, but not on 
a large item like automobiles. 

Mr. Foranp. Mr. Harrison, do you have any questions? 

Mr. Harrison. Under section 6416, dealing with overpayments, I 
understand that there has been, if there has been, an overpayment 
that involved the ultimate purchaser, there canont be a refund with- 
out the written consent of the ultimate purchaser, and that the regula- 
tions or the statute excludes from definition as an ultimate purchaser, 
a person who purchases for resale. 

The result is that a distributor could never get a refund because 
there is never any ultimate purchaser. 

Is that corect, and what is the Treasury’s comment on it ? 

Mr. Smiru. I would like Mr. Winkle to describe the exact situation 
on that. I think there has been some effort to alleviate that problem. 

Mr. Winkie. I am familiar with the situation, Mr. Harrison. The 
position that was originally taken by the Service was a pretty tight 
one in that respect, and did have the result that you indicate. Since 
that time, however, we have reexamined the whole problem in the 
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light of the difficult situation that results from our position, and we 
have now taken the position that in a situation of that kind the dealer 
can be treated as the ultimate purchaser. ; 

We intend to incorporate that in the new regulations that we are 
working on now. 

Mr. Harrison. When will those new regulations be available ? 

Mr. Wryxte. As to when the new regulations will come out, I don’t 
think I am able to answer that question with any degree of exactness, 
sir, for this reason: As you are probably aware, the ‘enactment of the 
New Internal Revenue Code imposed a pretty heavy burden on the 
Revenue Service in terms of issuing new regulations ‘under that code. 
[It resulted in a complete re arrangement of the old 1939 code. We 
have a substantial number of regulations that are in various processes 
of completion right now. We have been trying to take them on a 
pr iority basis in terms particularly of some of ‘the more important 
income-tax regulations, such as certain of those relating to individu- 
als, those concerned with partnerships, depreci: ition, accounting 
methods, corporate reorganizations and distributions, and so forth. 
The excise-tax regulations are on the list, and some work has been 
done on them, but just when they will be out I am unable to say. 

Mr. Harrison. Do you think it will be in a year? 

Mr. Wrxxte. Within a year? I certainly would hope so, sir. 

Mr. Harrison. Do you think that is doubtful ? 

Mr. Wrxxte. I would not want to go on record as saying definitely 
they will be out within a year, but I would be very much disappointed 
if they were not. 

Mr. Smiru. The Treasury will share the Internal Revenue Service's 
dissappointment if they are not out within a year. 

Mr. Harrison. The reason I was asking was just—of course an act 
of Congress is a pretty cumbersome proc cedure too, but I wondered 
which would probably be the speedier in getting relief. 

Mr. Wiwxxr. I think, as a matter of fact, that this particular 
problem that you cite, could probably be taken care of by way of a 
published ruling which would be merely interpretive of the term 
“ultimate purchaser, * without necessarily awaiting the regulations 
to treat of it. That would be a very definite possibility. I think we 
could do that. 

Mr. Harrison. When do you think that could be done? 

Mr. Winxxr. That could be done within a relatively short time; a 
matter of weeks. 

Mr. Harrtson. It would not be a very difficult one to draft, would 
it? 

Mr. Wryke. No, sir: I don’t think it would be. 

Mr. Harrison. If it is operating an injustice to distributors, why 
can’t the Treasury just go ahead and do it? 

Mr. Winkwe. I think, by and large, that most of the concerns that 
would have an interest in the problem are probably acquainted with 
our position on it now, but I quite agree with you that it is something 
that we should publish and we will publish. 

Mr. Harrtson. What did you say about most of the concerns that 
had an interest in it? 

Mr. Winute. I do not think you were here yesterday, Congressman, 
when T explained the ruling pr ocedure in the Service and the fact that 
we are attempting to publish more rulings now in our Internal Rev 
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enue Bulletin than has heretofore been the case. At the same time, 
however, we do receive upward, in the case of all taxes, of somewhere 
between 35 and 40 thousand requests for rulings of various kinds each 
year. That would include letter requests for rulings on this point here 
which we have received and already issued. 

The publications program however, is always a little behind the 
issuance of letter rulings, because they have to be edited, and set up in 
publication format, and so forth. 

Mr. Harrison. Now, I will direct your attention to the tax on tires 
and tubes on new cars. As I understand, they are now subject to a 
credit on the new tires and tubes? 

Mr. Wrinxxe. When an automobile manufacturer purchases a tire 
or tube, they are entitled under existing law to a partial credit. They 
are not entitled to full credit for the amount of tax paid. 

Mr. Harrison. What is the Treasury’s reaction to the suggestion 
that this method is too cumbersome and to overcome the need for a 
change in that direction that the tax should be omitted and a regular 
automobile tax paid and no credit at all for the tire and tube tax? 

Mr. Smirn. The problem there, Mr. Harrison, arises from the fact 
that the rates of tax are different on automobiles and tires and tubes. 
The automobile tax, you will recall, is a 10-percent manufacturer’s 
tax, whereas the tire tax is per pound, and I believe at least on many 
of the tires and tubes, it works out to somewhat more than the 10 
percent. 

So the process which is sugested would have the effect of applying 
a lower rate of tax on tires sold as part of a new car than on tires sold 
separately as tires. Now, I ania say that sometime in the past 
there have been very substantial differences in rates. That was a 
similar problem in connection with radios installed on automobiles. 

To maintain the consistency of the rate of tax on tires and tubes, 
regardless of whether sold separately or as parts of the automobiles, 
the present provisions were incorporated in the law. 

Mr. Harrison. It seems to me that I heard some suggestions some 
months ago about increasing that tax on tires and tubes, also. If it 
were increased in connection with highway legislation, that would 
serve to accentuate what you say. 

Mr. Smurrn. If the tax rates were the same on all products, the 
present treatment would be utterly pointless and ridiculous. 

Mr. Harrison. Now, with reference to that credit, section 6416 (c), 
providing for the credit of the automobile tax on passenger cars and 
trucks with respect to the tire tax, or for tires mounted, which, of 
course, does not extend to automobile parts or accessories, the manu- 
facturers of the so-called trailer dollies claim that a mounted tire is 
required on a trailer dolly, and that that is considered an automotive 
part rather than an automobile or passenger car or truck. Therefore, 
they get no credit for the tire tax. 

Therefore, they contend, as I understand it, that both the tire and 
the parts tax apply to them. 

What is the Treasury’s answer to that? 

Mr. Smiru. I am going to ask for enlightenment on what a tire on 
a trailer dolly does. I am in complete ignorance on that one. 

Mr. Katon. I have never seen a trailer dolly, although I have seen 
pictures of them. A trailer dolly is used on semitrailers, where the 
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front end of the trailer normally rests on the rear end of what is known 
as the tractor. The tractor carries the engine and the cab. 

Frequently a fleet owner, who has 2 or perhaps a dozen semitrailers, 
desires to tow 2 of them behind a toa tractor. This is done 
when light loads are carried or empty trailers are being returned to 
the terminal. As the front end of the second semitrailer cannot rest 
on the rear end of the highway tractor there has been manufactured 
a device known as a trailer dolly. This device is attached to the front 
end of the second trailer which, of course, is towed behind the first 
trailer and the front end of the first trailer rests in its normal place 
on the rear end of the highway tractor. 

The tire credit in the Tae is applicable only when a tire is mounted 
on an article the sale of which is taxable under section 4061 (a) of the 
code. The articles taxable under this provision of the law are auto- 
mobiles, trucks, and so forth. Automobile parts and accessories are 
taxed under subsection (b) of section 4061, and this trailer dolly is 
regarded as an accessory. 

That is the reason why the tire credit does not apply. 

Mr. Harrison. Is it true that it is then taxed as an accessory, and 
also taxed or subject to the tire tax ¢ 

Mr. Karon. The taxes, of course, are due on the tires when sold by 
the tire manufacturer. The dolly manufacturer is subject to tax on 
his selling price of the dolly, but he is not entitled to the credit be- 
cause the credit is allowable only if it is mounted on a product taxable 
under subsection (a) of section 4061, namely, an auto or truck, and 
so forth. 

Mr. Harrison. Well, is that a double tax on the item, and if so, why 
should it continue? 

Mr. Karon. The law merely reads that way right now. 

Mr. Smrrn. It sounds to me as though it is a double tax. I am 
learning this one for the first time, and it sounds to me as though 
there is a double tax there, Mr. Harrison, and that there is a sort of a 
gap in the process of exemption or credit. 

Mr. Harrison. Well, does the Treasury recommend that it be cor- 
rected by legislation ? 

Mr. Smrrn. Not on 2 minutes’ consideration of the subject, Mr. 
Harrison. 

Mr. Harrison. Will the Treasury let us know its attitude toward 
this complaint that has been made to this committee ? 

Mr. SmirnH. Yes, sir. 

Mr. Harrison. And instead of 2 minutes, we will say 2 days or 
perhaps we will get a new regulation in 2 years ? 

Mr. Smrru. It will be before that but we want to get all of the 
pieces put together. 

Mr. Harrison. Some reference was made a few minutes ago to 
the Simpson bill passed last summer, under which automotive parts 
are sold for use in farm equipment and are not subject to tax. 
Automotive parts sold directly for use as repair or replacement of 
farm equipment are eligible for a credit or a refund. 

As I understand it, the tax continues where the manufacturer sells 
parts which he purchased even though the sale is for repairs and 
replacements of parts for farm equipment. 
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Now, should that be changed so as to provide the credit under the 
Simpson bill under such circumstances? 

Mr. Karon. I think we are aware of that question. I will try to 
explain what the law is today, under the Simpson bill, effective 
September 1, 1955. 

Automobile parts and accessories may be sold tax free for use in 
the manufacture of any article, farm tractors, bulldozers, trucks, 
automobiles, and so forth. 

In 1951, the credit and refund provisions of the code were changed 
to provide that a credit or refund of tax paid could be obtained if 
any parts and accessories, with the exception of six named ones; 
spark plugs, batteries, leaf springs, timers, coils, and tire chains, 
are used or resold for use as repair or replacement parts on farm 
equipment, 

Thus, a manufacturer of automobile parts and accessories does sell 
them tax free to a person who is repairing a farm tractor. The 
law does not, however, permit the sale of those parts and accessories 
tax free to a dealer for resale to a repairman. 

Mr. Harrison. As I understand it, the manufacturer buys, and 
the distinction as I understand it under the existing law is whether 
the manufacturer buys the particular part, in which case he is not 
entitled to a refund even though it does go for repairs and replace- 
ments of farm equipment. Is that correct 

Mr. Karon. Let us take this example: Assume that I manufacture 
parts and accessories and sell them to International Harvester. Un- 
der the Simpson bill, I may sell everything tax free to the Interna- 
tional Harvester for use in the manufacture of farm tractors. 

International Harvester having purchased such parts and acces- 
sories on a tax-free basis, becomes the statutory manufacturer. There- 
fore, if International Harvester sells any of these parts and acces- 
sories for repair or replacement purposes, other than for use on farm 
equipment, otherwise than for further manufacture, International 
Harvester stands in the shoes of the original manufacturer and is liable 
for the tax. 

Mr. Harrison. Suppose International Harvester purchased it and 
paid the tax on it, and then later sells it for a repair or replacement 
of farm equipment. May it, under present law, obtain a refund? 

Mr. Karon. Not International Harvester. If I sold automobile 
parts and accessories to International Harvester on a taxpaid basis, 
and International Harvester resells them for repair or replacement 
purposes on farm equipment, then under the 1951 amendment, I am 
entitled to the credit or refund, except in the case of the six named 
parts which I previously enumerated. 

Mr. Harrison. Well then, if the tax has been paid, and Interna- 
tional Harvester in turn sells it, then there is no credit; is there? 

Mr. Karon. Yes. 

Mr. Harrison. Are you sure? 

Mr. Katon. Absolutely. 

Mr. Harrison. Even though when they sell it for repair or replace- 
ment of farm equipment, they get a refund or credit? In other words, 
as I understand it, if International Harvester manufactures and sells 
it, it gets the credit, but if it buys it and sells it, it does not get the 
credit. 

Mr. Karon. That is right. 
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Mr. Harrison. That is right under the law? Is that correct? 

Mr. Karon. That is correct. 

Mr. Harrison. Well, you say it is right as being under the law. 
Is it right? 

Mr. Karon. There is a relief from the tax at the end, but I do 
not see that it makes much difference who gets the refund, whether 
it is International Harvester or whether I claim the refund under this 
951 amendment. 

Mr. Harrison. How do you get the refund ? 

Mr. Karon. May I read the section to you, sir? 

Mr. Harrison. All right. 

Mr. Foranp. Right there, may I ask, do you require the applicant 
for the refund to trace back in this the way you referred to in the 
other items, where he has to show who has paid the tax and when it 
was paid, such as on an electric light bulb? 

Mr. Karon. In this case I, as the manufacturer of the auto part 
or accessory, am the one who paid the tax. I am the one who files 
the claim. Therefore, I know who paid the tax, how much was paid, 
and when it was paid. 

Mr. Foranp. Is it the manufacturer who paid the tax, or is it the 
purchaser who paid the tax? 

Mr. Karon. In the first place, when I sold it, I incurred a tax 
liability. 

Mr. Foranp. As a manufacturer ? 

Mr. Karon. Yes. Now, if I sold the auto parts or accessories to 
International Harvester on a taxpaid basis, I should have paid the 
tax to the Government. If International Harvester resells these to 
a repairman, and they are used, as repairs or replacement on farm 
equipment, under this section of the law, I am the one who is entitled 
to the credit or refund. Of course, I am required by law to make 
reimbursement of the amount recovered down the line. Neither In- 
ternational Harvester nor the repairman bear the burden of tax. 

Mr. Harrison. Suppose we put that question aside until I can 
get to hear what the farm organizations say about this, and we will 
talk about it some more. 

Mr. Surru. I think probably, to the extent I understand it, it is 
i question of whether the tax-exempt sale should pass on down through 
a succession of intervening dealers, up to the final sale to the farmer. 
The problem there is one of being able to trace through and have ade- 
quate evidence that where a dealer is selling simultaneously automo- 
bile repair parts, and tractor repair parts, we have something to go 
on in permitting the tax-exempt status. I don’t understand the full 
implications of the question, but that is the general problem. 

Mr. Harrison. As [ understand it, if the part is sold directly for 
repair of farm machinery, it is not subject to tax. But the tax does 
apply if the manufacturer purchases the part and sells it for the 
“ume purpose. Now, there should not be any such distinction as that, 
if there is, should there be ? 

Mr. Wiyxir. I am not sure, but perhaps I can clear this up. In 
the situation Mr. Katon was talking about a moment ago, where he 
was the manufacturer for purposes of discussion, and he sold to Inter- 
national Harvester on a tax-paid basis, International Harvester in 
turn, as I understand the example, sold the part definitely for repair 
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or replacement purposes in a tractor. Your question was whether or 
not in a situation of that kind International Harvester could get a 
credit or a refund. 

Mr. Harrison. Or somebody. 

Mr. Wryxtz. I think that is the point. The credit or refund that 
is permitted, very definitely permitted in a situation of that kind, is 
permitted to Mr. Katon as the original manufacturer. However, of 
necessity, before he can get that refund he has to make some adjust- 
ment with International Harvester, so International Harvester does 
not suffer there. It is a matter of the credit or refund being taken by 
the manufacturer who paid the tax to the Government, but certainly 
a price adjustment for the tax is made by the original manufacturer 
to International Harvester. 

Mr. Harrison. We could agree that there should be no distinction 
at all under the circumstances. 

Mr. Wrnute. Asa realistic thing, no. 

Mr. Harrison. My only question is whether there is such a 
distinction. 

Mr. Winkie. I would say there is not, because as it works out, 
International Harvester gets an adjustment even though they do not 
take that asa credit against tax. 

Mr. Harrison. Now, directing your attention to the provisions of 
section 4071, in the case of the tax on tires and tubes placed on new 
cars sold either to a Government unit or for export, no refund is 
available in the case of the tire and tube tax. This was not covered 
by the Simpson bill last year. What is the Treasury’s comment on 
that situation ? 

Mr. Wink te. If I understand the question, Mr. Harrison, it seems 
to me that that is either the same question or closely allied to the one 
that Mr. Mason asked here a moment ago. There is now very defi- 
nitely a difference between the purchase of a tire and tube by an 
automobile manufacturer for purposes of putting it on an automobile, 
and the purchase by him of a carburetor or distributor for incor- 
poration in the car. In the latter case there is full credit allowed 
the manufacturer. In the case of tires and tubes there is only a 
partial credit. I think Mr. Smith indicated a moment ago that there 
didn’t seem to be too much reason for this, except for the rate dif- 
ferentials involved, which can make a difference between the two 
situations. 

Mr. Smiru. That is right. 

Mr. Harrison. The present tax on automotive glass is on the basis 
of a percentage of selling price. What is the attitude of the Treasury 
on the request that that tax be on a square-foot basis instead of on 
a percentage of selling price ? 

Mr. SmirH. This is a possible special solution of a general problem, 
to which I referred yesterday, in trying to get a comparable treatment 
without reference to the number of intermediate stages of production. 
Certain of the glass manufacturers in effect carry through a good deal 
of their own process of distribution, as compared to others who sell to 
wholesalers, and jobbers, and on to dealers. There have been sugges- 
tions that in this industry it would be particularly helpful to have a 
presumptive manufacturer’s price that would in effect give the same 
relative burden for the different industries. That, because of reasons 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 77 


that I indicated yesterday, has not been undertaken, and in the case 
of glass it has been suggested that if the tax were converted to a 
specific rather than an ad valorem basis, it would put the same tax 
burden upon manufacturers regardless of what their particular selling 
price is. Our position is that though it would relieve that particular 
problem, in that } prcaeromad industry, the change to a specific tax, a 
certain number of cents per square foot or per pound or whatever it 
may be, is in general not so satisfactory as an ad valorem tax. The 
general idea that the tax varies with the price, the value of the product, 
is pretty firmly engrained in excise taxation generally. 

So to carve out an exception to deal with a specific industry problem, 
which industry problem is analogous to similar problems in other 
industries, that could not be dealt with by the change, seems somewhat 
questionable to us. 

Mr. Mason. Would the gentleman yield there? 

Every time you change an ad valorem tax to a specific tax, you 
further complicate and increase in the headaches that are prevalent all 
through our economy, is that not true? 

Mr. Smrru. I think that in general that is true, Mr. Mason. 

Mr. Harrison. Well, to proceed further with this: 

It has also been suggested to us, that glass cut to auto windshields or 
doors, in all cases should be exempt from tax on automotive parts and 
accessories. It has been stated that at present such a tax applies only 
if 2 manufacturer cuts the glass to the exact size requirements for 
windshields or windows, or if the local repair shop cuts the glass to 
the size required but it does not install the glass, and merely sells it 
to an individual who may himself make the installation. Is that true? 

Mr. Smrrn. I understand that that is correct, and where it is cut 
and installed, it is deemed to be a repair activity, rather than the sale 
of glass, whereas if the glass is cut and sold separately it is a sale of a 
finished product. As to our position, I recognize a peculiar discrim- 
ination that comes out of that, but we are not prepared to recom- 
mend any exemption because we want to see what they all add up to, 
all of the possible exemptions in terms of dollars. And to deal piece- 
meal with this, that, or the other thing, I cannot do it. 

Mr. Harrison. We will have your recommendation on that later; 
is that correct ? 

Mr. Smirn. Yes. 

Mr. Harrison. Now, as I understand it, parts and accessories are 
considered as repair parts and are not subject to tax, is that correct ? 

Mr. Smiru. Yes; there is always a problem of drawing the dis- 
tinction between repair and remanufacturing. 

Mr. Harrison. What do you think of the suggestion that there 
should be an exemption from the tax on automobile parts and acces- 
sories for repair and reconditioned or rebuilt parts or units when they 
are sold as such ? 

Mr. Smrrx. Well, where the repair goes to the point of making a 
product that is advertised, and deemed to be as good as new, to use 
an advertising slogan. I would suppose there would be very real 
objectives and a very real sense of discrimination on the part of the 
inanufacturers of new parts whose finished items are subject to tax 
in contrast to those which come out of a factory that turns out the 
repaired parts that are sold as being as good as new. We have no 
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recommendation for change, and I merely point out there would be: 
a new set of discriminations if a change were made. 

Mr. Harrison. It would operate as a discrimination in favor of the 
resale man ? 

Mr. Smirn. Depending on how it is phrased, in favor of or against 
the other. Each one describes it in his own terms. 

Mr. Harrison. [ understand you are opposed to it. 

Mr. Smirn. At the present time we do not recommend a change 
in it. 

Mr. Harrison. Now, it has been suggested that automobile seat 
covers which are individually designed, cut, and fitted by the manu- 
facturer to an automobile belonging to a person other than a dealer. 
in a new or used car, should be exempted from the tax on automotive 
parts and accessories. 

What is the Treasury’s attitude toward that ? 

Mr. Smirn. I understand, and I recall now that there is an ad- 
justment in that price at the present time, to cut out the labor cost 
of, or the labor element of the cost in the installing, to get a com- 
parable tax treatment between something that is manufactured in a 
factory and sent out for installation elsewhere, as contrasted to the 
shops that do their own cutting. 

My immediate impression is that a full exemption would give a 
discrimination in favor of the companies that carry on the entire 
process of cutting and installing, as compared to those who do the 
manufacturing of the seats that are later fitted, by someone else. 

Mr. Harrison. That is an impression / 

Mr. Smirx. That is an impression. 

Mr. Harrison. Can we have the Treasury study and recommend 
on that subject later? 

Mr. Smirn. Yes. 

Mr. Harrison. Now, what is the Treasury’s recommendation with 
reference to a suggestion that has been made to the committee that 
a credit should be extended in a tax on lubricating oil, where the oil 
is placed in the new car sold by a manufacturer ? 

Mr. Smirx. Well, I suppose that is comparable to the problem of 
tires inasense. Lubricating oil is subject to tax. Is there any reason 
why it should not be subject to tax because it is intalled in a car which 
is delivered as contrasted to being sold elsewhere? 

Mr. Harrison. It does constitute a double taxation, though, does 
it not? 

Mr. Sairn. I think that they get a credit against it. It is the 
same sort of a problem as the tires, is that not correct? I beg your 
pardon, I am informed that there is no credit. 

Mr. Harrison. I thought possibly the Treasury might say we are 
going to the de minimis but I wonder how much it would amount to. 

Mr. Smirn. If my memory serves me right, the estimate was some- 
thing of a half million dollars to a million dollars. 

Mr. Harrison. It would be up to $1 million a year? 

Mr. Smrrx. If my memory is correct, I am not referring to the 
figures here. It is 6 cents a gallon, and 5 quarts, and 8 million cars, 
and it is that sort of a calculation. 

Mr. Harrison. It has also been suggested to the committee that 
automobiles furnished without charge to a school for use during # 
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period of not more than 1 year in its driver-training program should 
be exempted from the tax on motor vehicles, if the automobile is 
returned to the manufacturer for sale at or prior to the end of the 
period. 

What: would be the Treasury’s attitude toward that ? 

Mr. Smirn. If I understand the question correctly, the suggestion 
that these particular cars could then be sold by the manufacturer not 
subject to any tax so that there would be a more favorable treatment 
of used cars that had been used in the driver-training program than 
cars that have gone through the ordinary channels of distribution. 
That would seem to create a competitive discrimination. I would 
think if there is to be any Government benefit to the driver-training 
program, that it should be done directly rather than indirectly. 

Mr. Harrison. Should the driver-training program be exempted 
from the tax? Assuming it is furnished free to the school. 

Mr. Smiru. There is no sale to the school, and so there is no tax at 
that stage. The suggestion as I understand it, is that the cars when 
they come back to the manufacturer could then be sold tax exempt by 
the manufacturer ? 

Mr. Harrison. The manufacturer has given the car to the school 
for a year, is that not correct? 

Mr. Smirn. There is no tax on that. 

Mr. Harrison. Well, the dealer usually does it, though, does he not ? 

Mr. Smirn. [am not sure of my facts, but I rather think it is worked 
out through the manufacturer as part of general public relations by 
the manufacturing companies, so that there is no tax. 

Mr. Harrison. You think that the tax should continue to be paid 
even though somehow or other the car is given to the school ? 

Mr. Smrrn. After the car is returned to the manufacturer, and sub- 
sequently sold for some other purpose. 

Mr. Harrison. I doubt if it would sell for quite as much after it has 
had a year of driver-training program. 

Mr. Smirx. It would sell at the then manufacturer’s price, what- 
ever he gets for it, and if his typical price is $1,500 for a new car, and 
he sells a used car, which has come back to him for $1,000, the tax 
would be imposed on the $1,000. 

Mr. Harrison. Are you right about that? Would the tax not have 
been paid on it before it goes to the school ? 

Mr. Smiru. I think not, sir. There is no sale to the school if it is 
furnished to the school. There is no sale in the first instance. 

Mr. Mason. There cannot be a tax if there is no sale, because the tax 
is on the sale. 

Mr. Harrison. If the dealer makes a gift to the school, the tax 
would have been paid on it before he gets it, would it not? 

Mr. Smrrn. If it comes through the dealer, that is correct. 

Mr. Harrison. Well, should that be ? 

Mr. Smrru. I am not aware of the extent that this is done through 
dealers. My impression is that it is done by manufacturers, and I 
would have to examine further the implications of the transactions. 

Mr. Harrison. We will talk about it further after you have looked 
into it? 

Mr. Smiru. Yes. 

Mr. Harrison. That is all. 
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Mr. Mason. May I ask this! I buy a refrigerator, and I a tax 
on it, and then I give it to my son or daughter, and now shall I apply 
for a refund on the tax because I have given it as a gift? That is 
analogous to the situation of the dealer loaning or giving an automo- 
bile to the school. 

Mr. Foranp. The chairman understands that there are several more 
questions on the category of manufacturer’s excises, but because Mr. 
Herlong has a special engagement for this afternoon, when we get to 
the transportation phases, I suggest and without objection of the 
committee, that we permit Mr. Herlong to ask his questions now, and 
then we will return to the manufacturer’s taxes. 

Mr. Hertone. Thank you, Mr. Chairman. 

As you know, there are numerous exemptions under our admissions 
tax law, and I want to talk about them. 

Many requests have been received for additional exemptions by 
the committee. As a matter of fact I have introduced some bills 
myself calling for some additional exemptions, and many of these 
appear to be quite reasonable. 

| want you to please discuss from a broad point of view whether 
you are satisfied with the direction that we are going in the matter 
of eliminating some of these admissions taxes, on the basis of whether 
they are worthy, or whether they should as some people think we 
should do, adopt an entirely new approach to the admissions tax 
problem. 

Mr. SmirxH. We are concerned about what seems to be the momen- 
tum of exemptions. We share the sentiments of those who feel that 
a particular purpose has such great social or educational or charitable 
advantages that it should be relieved of any tax burden. But we 
have been impressed, even in the 214 years I have been in the Treasury 
I have been impressed, by the instances in which a single exemption 
standing by itself constitutes a precedent for closely comparable 
items. 

There are two problems that arise, as we see it. 

First, there is a sense of resentment and a perfectly understandable 
sense of resentment by the analogous activity that does not get an 
exemption, if in fact it does not get its exemption. 

Then there is another sort of problem that comes because of com- 
petitive advantages. As the exemptions are extended, so they reach 
the stage of covering quasi-commercial or competing activities, and 
those industries which would have no basis of claiming exemptions 
on social grounds express a resentment, and a very understandable 
one, that people instead of going to the taxable entertainment have 
a sufficient range of nontaxable entertainment available to them so 
that there is a real diversion of patronage. 

On that basis, and in conclusion, I would merely say that we look 
with very great concern upon the extensions because of the momentum 
which they seem to be in the process of creating. 

Mr. Mason. Would the gentleman yield there for just a second? 

esi time you grant an exemption you not only set a precedent for 
a lot of other exemptions, but you create a lot of more headaches in 
the enforcement and in the whole program, is that not true? 

Mr. Smirn. My position has been stated much more concisely by 
you. I fully concur. 
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Mr. Hertone. For example, we have exempted high school football 
games from admissions tax, but college games are not exempt, and 
they both seem to be in the same category as far as I am concerned. A 
number of bills have been introduced this past session, as I said, and 
I was wondering if you had any comments with respect to these 
that have not been exempt, and bills have been introduced. The or- 
ganizations to which the various bills would provide exemptions are 
religious, charitable, and educational organizations generally, and 
Camp Fire Girls, civic and community associations, and knife and 
fork clubs, educational institutions, fire departments, Girl Scouts, 
police departments, recognized associations for disabled persons, and 
the bills before the committee would also exempt from admissions, 
parts or all of the following performances: Ballet, private swimming 
beaches, concerts, educational forums, historic sites, lectures, livestock 
shows, musicals, operas, historical pageants, rodeos, public parks, 
private skating rinks, swimming pools, symphony concerts, and live 
theater performances. 

I can see that your answer to that is that the momentum here that 
we have gathered is quite great. 

Mr. Smitn. Thank you for anticipating my remarks. 

Mr. Hertone. These bills which have been introduced on admission 
tax exemptions suggest that there are two broad types of exemptions 
in which there is interest. 

Those relate to benefits put on for some specified type of organiza- 
tion, such as the Boy Scouts or Girl Scouts, and those for some par- 
ticular type of event such as swimming pools, ballets, and live theater 
and educational lectures, and musical concerts. 

For the most part, the present exemptions are in terms of types of 
organizations. 

What would be your reaction to reversing this, and expressing most 
if not all of the exemptions in types of events, instead of types of 
organizations ? 

Mr. Smiru. Well, I wonder, with the momentum that has developed 
in the past, how feasible that would be. That is not for me to antici- 
pate, and the question would be for the committee. There are strong 
feelings in terms of the particular activities, or the particular ultimate 
destination of the proceeds. I do think that there is a certain logic in 
the type of activity, because that at least removes some of the competi- 
tive disadvantages that exist at the present time. To cite a single ex- 
ample that was in the list that you had, municipal swimming pools 
are exempt because they are municipal. But there are in communities 
private swimming pools that charge admissions. They feel dis- 
criminated against, and at a competitive disadvantage because their 
admission ticket has to have a tax on it. From that standpoint, the 
type of activity would be important. 

Mr. Hrrione. Rather than the type of organization ? 

Mr. Smirn. I myself would be fearful that to adopt the type-of- 
activity approach might not stop the type-of-organization approach, 
and that there would merely be two snowballs rolling. 

Mr. Harrison. If the gentleman will yield there for a comment, I 
um the author of these provisions that you are gunning for. 

_ Mr. Hertona. At the present time, the exemption from transporta- 
tion tax is provided with motor vehicles having a seating capacity 
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of less than 10 people. That effectively exempts taxicabs from the 
transportation tax of course. <A similar exemption has been requested 
in the case of aircraft carrying less than 10 passengers. I wonder 
what your comment would be on that? 

Mr. Smiru. I start with a predisposition against exemptions, I 
think Mr. Herlong, and the exemption of taxicabs as I understand it 
had among other reasons, administrative convenience. The idea of 
having to deal with hundreds of thousands or certainly large numbers 
of taxicabs, many of which are individually owned, was really pretty 
formidable. That is, if the tax had been extended there. That reason 
does not exist in the case of airplanes for hire. They are still a rela- 
tively small number, and the competitive discrimination that would be 
created between the large and small airplanes would seem to be an 
unfortunate one. I do not see that the analogy of taxis, because of 
this particular reason, should be persuasive in this area. 

Mr. Hertonc. We are getting into the field of transportation taxes, 
and as you know the Congress passed in the last session, H. R. 5256, 
a bill by the distinguished former chairman of our committee, Mr. 
Reed, which exempted from tax on transportation of persons travel- 
ing in Mexico and Central America and the Caribbean area generally. 
That bill has not, as I understand it, passed the Senate yet. 

Mr. Smirn. That only passed the House, I believe. 

Mr. Hertone. I was wondering if the Treasury is satisfied with the 
way this bill is drawn up, and has passed the House. Someone from 
the Department did testify before the committee in executive session, 
but I wondered what you felt about it for the record. 

Mr. Smirn. So far as I know we are satisfied with that. 

The difficult technical problem that came into it was with reference 
to giving exemption to transportation between the continental United 
States and Hawaii, and between ports in the 48 States and Alaska. 
This required determination of what fraction of the total ticket was 
attributable to the trip between those areas. 

Suppose you take a boat that starts from San Francisco and goes 
to Seattle, and then to Alaska, and compare it with a boat going from 
San Francisco to Alaska directly. To avoid competitive advan- 
tages 

Mr. Hertone. There would be no distinction between anything go- 
ing to Alaska because that is part of the United States anyhow and 
they would be taxable. But going from San Francisco to Seattle and 
then to some port in Canada, there would be a problem. 

Mr. Smiru. Or to avoid a situation where a person would be tax 
exempt on a ticket from San Francisco to Seattle, merely because the 
boat ultimately went to Alaska, and he happened to get oif there. 

There are some rather complex provisions that have been put in 
there, and I think there is reference to making the calculation on the 
Great Circle route, but so far as we know, it is the least bad way to 
deal with a difficult situation. 

Mr. Hertone. That in spite of the loss of revenue to the Treasury! 

Mr. Soiru. I believe the Department’s position on that was that 
from the standpoint of revenue, we were opposed to exemptions in 
excise taxes. Insofar as this proposal came from the standpoint of 
foreign relations, and dealing with an international situation, we 
had no objection to it. 
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Mr. Mason. You had to bow to the State Department ? 

Mr. Smiru. We bowed to the State Department on that. 

Mr. Hertone. You felt that the good will that would come from 
enacting such a law would overcome the loss of revenue? 

Mr. SmiruH. There were overriding considerations, yes; but we ob- 
jected to it if it had been proposed purely as a tax-relief measure. 

Mr. Hertone. Now, I have a few more questions along the line of 
club dues taxes that I would like to talk about for a moment. 

It has been suggested that free members be exempted from tax, 
and that the tax be based on the actual amount paid whether the per- 
sons are admitted to membefship at reduced rates or not. That would 
make the club dues tax conform to the admissions tax. 

Mr. Smiru. It is my impression that that is already done, but I will 
ask Mr. Winkle to correct me if I am wrong. 

Mr. Wrngte. As I understand the question, Mr. Herlong, if it is 
in fact a free membership, it would be exempt now. The problem 
may arise—— 

Mr. Hertonc. How about reduced rates on memberships? 

Mr. Wink te. Reduced rates on membership are taxable, I am in- 
formed, at the reduced rate. 

Mr. Smirn. I know that is a case; I have a cheap membership as 
a member of the Harvard Club of New York. Recognizing that as 
a professor I cannot afford to pay the regular price, the club does 
that, and my tax is related to the amount I actually pay. 

Mr. Hertone. At the present time, the tax imposed with respect to 
life memberships is an annual tax equal to the tax paid by active 
annual resident members. As an alternative to this rule it has been 
suggested that life members be permitted to pay a single 20-percent 
tax based upon the cost of life memberships. Objections have also been 
raised to taxing life memberships on an annual basis in the same 
manner as active annual resident members, instead it is suggested 
that the annual charge should be based on the type of annual mem- 
bership most closely corresponding to the type of life membership in- 
volved. I wonder if you would care to comment on that. 

Mr. SmirxH. That life membership is one that does have some rather 
difficult problems whichever way it is resolved. Whichever way it is 
done there will be some sense of inequity. 

Mr. Hertonc. You do not have any specific recommendations ? 

Mr. SmirH. We have no specific recommendations. I merely point 
out that to put the tax on the amount paid in the first instance would 
lead to a resentment, a sense of discrimination, if in fact the tax 
were to be reduced or abolished at some time in the future while the 
person is still alive and enjoying the benefits of his membership. I 
believe part of the logic for the present treatment of taxing annually 
in line with what would be paid annually, was to see to it that the 
members paid the same amount of tax and no more than they would 
have to pay if they had a regular annual membership. So there is no 
perfect solution to it. It is a choice of unsatisfactory ways of dealing 
with it. 

Mr. Hertone. Another thing has been suggested, that fees paid 
specifically for construction costs of clubhouses or swimming pools 
be excluded from the base of club dues tax. This is usually suggested 
on the ground that the club dues tax raises the construction cost to 
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such an extent that it stops the formation of clubs and prevents them 
carrying on construction projects as they otherwise might do. 

Mr. Smiru. That again has attraction. There are two problems with 
it, however. One is a possible abuse, in that clubs would adjust their 
total fees between assessments and regular dues and convert some of 
the amounts that really were ordinary operating expenses into so- 
called assessments. There is also a possible discrimination between 
those clubs that rent their premises and hence have to get in annual 
dues the full amount including the cost of the building, which they 
get on a rental basis, as contr asted with those clubs which are finan- 
cially able or could put themselves financially in a position where 
they could get a capital sum and do their own building. 

The imposition of the tax purely on the basis of the annual dues 
basis would seem to discriminate against the club that was not wealthy 
enough to build its own building. 

Mr. Hertone. We have some instances where clubs will tell the 
members that they are expected to make a voluntary contribution. 
Do you find ay: abuse in this respect ? 

Mr. Smrru. I do not know, but I suspect there would be a real danger 
in doing it, where social ostracism would be adequate to enforce the 
vountary contribution. Those concerned with the administration 
might comment. 

Mr. Winkie. What Mr. Smith has said is true. Our fear there 
would center around the extent to which an exemption in that area 
might be used as an avoidance device. 

Mr. Mason. Would the gentleman yield there for a second? 

Of course the simple solution is to wipe out all of these club dues, 
and transportation dues, and communication dues, and admission 
dues, and go to a flat manufacturer's tax. 

Mr. Herron. Do you think if we should pass a manufacturer’s tax 
it would be unnecessary to tax country club dues / 

Mr. Mason. It would, and without all of the headaches. 

Mr. Heritone. In the case of overpayment, the Internal Revenue 
Service has held that club members are the taxpayers and if the club 
files a claim for refund, it must also submit a power of attorney from 

each member of the club for whom a refund is requested. Complaints 
have been received that this is unnecessarily burdensome, and I wonder 
if you would care to comment on that ! 

Mr. Winkie. The reason why we require some evidence of consent 
of the member is of course because the statute imposes the legal lia- 
bility for the tax on the member. The club acts only as the collecting 
agent. 

We are presently in process of considering some relaxation of the 
power of attorney requirement to see whether a letter of consent or 
something less formal than a power of attorney would suffice. We 
are inclined to think that it would. 

Mr. Hertone. Or resolution passed by the board or something like 
that / 

Mr. Winker. Something in the way of acceptable evidence other 
than a formal power of attorney. 

Mr. Hertone. Now, I have one further question. This has to do 
with cabaret taxes. 

The code says that 20 percent of the cabaret tax is to be imposed 
only in case of public performances for profit. However, where ad- 
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inissions to a cabaret on a given night were limited to persons who had 
purchased tickets through members of a charitable organization, and 
where all of the pr ofits were retained by the organization, with the 
cabaret only receiving payment for their actual costs, the Service 
nevertheless held that in such cases the performance provided was 
provided for profit and a cabaret tax was imposed. 

The complaint has been received that the Service’s attitude on this 
iullifies any meaning of the words “for profit” in the case of a cabaret. 

Mr. Wixkie. We have had that situation arise, Mr. Herlong, where 
an organization will go into a night club or a cabaret, and arrange to 
take it over for an entire evening. We have viewed that situation as 
being merely a reservation of tables. True it is that all of the tables 
are reserved, but we still believe that it constitutes, and is tantamount 
to, nothing more than a reservation of tables. The night club in those 
instances frequently puts on its regular show. Sometimes it is true 
that the regular show is supplemented by some entertainment that 
the or ganiation itself might furnish. By and large, however, it has 
been our position that, since the arrangement is equivalent to a mere 
reservation of tables, liability for the tax is still incurred. 

Mr. Hertone. Thank you. You understand of course that there is 
no profit to the cabaret itself? 

Mr. Winxte. Yes; and in terms of that particular contention which 
has been advanced, since these affairs are generally put on as a matter 
of good will, advertising, and so forth, we have not conceded that there 
is not a profit motive in there, so far as the cabaret itself is concerned. 

Mr. Hertone. Do you think the advantage they would get by put- 
ting on a charitable performance would override any loss of profits 
for the moment? 

Mr. Winkie. We certainly think that essentially they are still in 
the cabaret business, and they must have an eye to something of that 
kind ; yes, sir. 

Mr. Hertone. Thank you. 

Mr. Foranp. Mr. Harrison has a couple of questions more he wants 
to ask, 

Mr. Harrison. Going back to the Forand bill, as I understand the 
Treasury did not oppose an agricultural exemption on the new gasoline 
taxes that were to be proposed by that bill; is that correct? 

Mr. Smirn. I am sorry. I was not here when 

Mr. Harrison. I am sorry, it was the Fallon bill, and not the Forand 
bill. 

Mr. Smrru. Iam not informed on that. I should be, but I was away 
ut the time and I have not had an opportunity to get myself fully 
brought up to date on the sequence of steps in that bill. 

Mr. Harrison. Is there anyone with you who does know that the 
Treasury did not oppose an agricultural exemption on the gasoline 
taxes bavioers in that bill? 

Mr. Smirn. I didn’t get the first part of your question. 

Mr. Harrison. Is there anyone with you who does know that the 
tion, as to whether or not the Treasury did oppose an agricultural 
exemption ? 

, Mr. Smirx. I am not aware of the position the Treasury took on 
that, 
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Mr. Harrtson. And you have no one with you who does know / 

Mr. Smirn. At the moment, I do not have. 

Mr. Harrison. I will pursue it again after lunch. 

Mr. Foranp. Under the circumstances, it is 12 o’clock and we will 
recess until 2 o’clock. 

(Whereupon at 12 noon, the committee recessed to reconvene at 2 
p. m., the same day.) 

AFTERNOON SESSION 


Mr. Foranp. The committee will come to order. 
Mr. Smith, will you and your associates come up again, please? 


STATEMENTS OF HON. DAN T. SMITH, SPECIAL ASSISTANT TO THE 
SECRETARY OF THE TREASURY; HON. JUSTIN F. WINKLE, AS- 
SISTANT COMMISSIONER OF INTERNAL REVENUE (TECHNICAL) ; 
AND FLOYD A. KATON, CHIEF OF THE SALES TAX RULING SEC- 
TION, INTERNAL REVENUE SERVICE—Resumed 


Mr. Smirn. We certainly shall, Mr. Chairman. 

Mr. Foranp. At the time the committee recessed, Mr. Harrison 
was asking questions. He may resume. 

Mr. Harrston. I have made inquiry as to what position the Treas- 
ury took before the Fallon committee as to the provision in the high- 
way bill providing agricultural exemption or, rather, providing an 
exemption from the tax on gasoline for agricultural use. 

Could we get some light on that now ? 

Mr. Smirx. That was a hearing in which the Secretary was tes- 
tifying. I managed to get the hearings a few minutes ago. I have 
not had a chance to talk to the Secretary on it. 

In the meantime, I would like to suspend the answer since it was 
he who made the statement. 

Mr. Harrison. I am not asking what the Secretary wants to say 
now. I am trying to find out what he said then. 

Mr. Smiru. I haven’t found it yet. 

Mr. Harrison. I am informed that at the hearing before the Fallon 
committee that Mr. Winkle quoted the Secretary as not objecting to 
the bill. 

Mr. Smirxn. Mr. Winkle is here and he told me this morning that 
he had been at some of the sessions and he had had something to say. 

We can ask him to repeat what he said then as he recalls it. 

Mr. Wriykte. Mr. Harrison, my testimony was given in executive 
session of the Public Works Committee. I don’t know how appro- 
priate it is for me to repeat that here, but I will be happy to if it is 
in order. 

Mr. Harrison. As I understand it, the Treasury took a position 
before the committee on legislation pending before it and does not 
want to tell what that position was. 

Mr. Winx te. I can’t speak for the Secretary. I can only speak 
for myself. 

The questions that were asked me at the time were along these lines: 
In the event a gasoline-tax exemption was voted for farmers as part 
of the highway legislation, how would that be viewed by the Internal 
Revenue Service ? 
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I could answer that only from the standpoint of the administrative 
situation and not from a policy standpoint. 

I outlined for the benefit of the committee at that time the ad- 
ministrative difficulties that exemptions generally give the Service 
and expressed some concern over the control problems that would be 
attendant upon an exemption that might be accorded to farmers in 
the case of the gasoline tax where you were dealing with literally 
millions of gallons of gasoline each year. I also outlined for the 
committee the exemption certificate problem, which is burdensome, 
of course, not only to the Revenue Service but to the taxpayers as well. 

Mr. Harrison. I don’t think the taxpayer would object to it. 

Mr. Winx te. In speaking of the taxpayer I am speaking again of 
the statutory taxpayer, the petroleum industry, so to speak. 

At least we have had indication from them in the past that exemp- 
tion certificates do create a very serious problem for them. 

So my testimony was limited purely and solely to the operational 
or administrative aspect of the proposed exemption and not to the 
policy question involved, because the latter is not within the functional 
responsibility of the Revenue Service. 

Mr. Harrison. Can you tell me whether or not the Fallon com- 
mittee was informed that the Treasury had no objection to that exemp- 
tion provision in the Fallon bill? 

Mr. Winkie. No, sir; I can’t speak for what the Treasury position 
was on it, because I was not in on any discussions on it whatsoever 
with the Treasury people. 

I was called on that one occasion simply to be there to explain to 
the committee the operational problems involved in an exemption. 

Mr. Harrison. You did not tell the committee that Secretary Hum- 
phrey had no objection to that provision in the bill? 

Mr. Winkte. No, sir; to the very best of my recollection I did 
not. It would have been presumptuous of me at the time because I did 
not know. 

Mr. Harrison. It was in the bill; was it not? There was such a 
provision in the bill? 

Mr. Winkte. I am sorry, I didn’t get that question. 

Mr. Harrison. There was such a provision in the bill ? 

Mr. Winkie. There was, as I recall, at least while I was in these 
sessions, a motion or, at least a discussion of a proposed exemption 
in the case of gasoline sold for so-called off-highway-use. 

That exemption, as I further recall, extended only to the proposed 
increase in the gasoline tax. There was very definitely a discussion 
during my testimony. 

Mr. Harrison. The bill did carry a provision, did it not, as reported 
to the House, that the agriculture exemption should exist on the 
increased gasoline tax? 

Mr. Winx. That is my recollection as reported out by the com- 
mittee. 

Mr. Harrison. Therefore, that was an important provision of that 
bill; was it not? 

Mr. Winxte. I would say so, sir; yes, sir. 

Mr. Harrison. Certainly the views of the Treasury were sought and 
obtained; were they not? 

Mr. Winxte. I would assume so. 
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Mr. Harrison. Now, is there any way we can find out what Treasury 
told that committee at that time 

Mr. Smirx. Mr. Chairman, if you would like to declare a recess, 
I will undertake to get the Secretary on the phone and ask him 
what he said at that time, if that is deemed to be relevant to the present 
discussion. 

Mr. Mason. Mr. Chairman, if the Secretary testified, then it seems 
to me that it is the Secretary that would have to say what he testified 
at that time, and no one else can speak for him unless he authorizes 
them to do so, 

Mr. Harrison. No one else can speak for his present views, but 
anybody that heard him can say what he said then. 

Mr. Mason. But if I did not hear him, I could not testify to what 
he said then. 

Mr. Harrison. I agree with you. 

Mr. Mason. Neither of these two gentlemen heard him. 

Mr. Harrison. It seems to me that he did take a position, but no- 
body can find out what the position was. 

Mr. Foranp. As Mr. Smith has just indicated, he is willing to call 
the Secretary to get his views. 1 wish he would do that, get a state- 
ment as to the position he took at that time and what the position 
of the Treasury would be on the same question as of today. 

Mr. Smirn. Is it your pleasure I excuse myself for the moment? 

Mr. Foranp. The committee will appreciate that. 

Mr. Smirn. Yes. Might I suggest on various technical points Mr. 
Winkle, I am sure, can answer the questions. If there are any policy 
matters he will suspend if the committee wishes to proceed along that 
way. 

Mr. Foranp. We will do that. 

Mr. Harrison. Under section 4041, tractor fuels are not subject to 
tax when used as tractor fuel while other liquid such as gasoline, 
classified under section 4081, are taxable when used as tractor fuel 
and no refund or credit is available. 

Does that constitute discriminatory treatment, and what would be 
the Treasury’s attitude toward that ? 

Mr. Wink te. I would like to ask Mr. Katon, who is more familiar 
with that particular provision than I am, Mr. Harrison, to comment 
on that, if I may. 

Mr. Karon. The term “tractor fuel” in itself is a somewhat con- 
fusing term because straight high-test gasoline can be used as tractor 
fuel. 

Gasoline as such is subject to tax irrespective of what it is used for, 
stationary engines, automobiles, farm tractors, trucks, and so forth. 

Now, we have a tax on special fuels, naphthas, benzols, benzines, 
and other products, and they are subject to tax only when sold for 
use as a fuel for the propulsion of motorboats, motor vehicles, or air- 
planes. 

We have held throughout the years that a farm tractor is not a 
motor vehicle within the meaning of that section of the law. There- 
fore, there is no tax under that particular section with respect to farm 
tractor fuel. 

I might add that through the years most of the so-called tractor 
fuels, marketed as tractor fuels, fall within the category of special 
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fuels. Otherwise they are known and sold commercially as gasoline. 

Mr. Harrison. Do you have any administrative problem in drawi ing 

hat distinction between the use for agriculture and nonagricultural 
nur pada’ 

_ Mr. Winx te. In the case of the fuels that are now exempt it is 
minimized for this re: ison, Congressman : The tax imposed on so-called 
class B products, as we refer to them, where the tractor-fuel exemp- 
ion now obtains under the law, is on a retail level as distinguished 
from the gasoline tax which is on the manufacturers’ level. 

That does tend to minimize the flow of exemption certificates back 
up the line of distribution. 

In the case of the gasoline tax, however, where the liability for the 
tax is not on the retail dealer but on the producer, it would be neces- 
sary for the retail dealer to ask for an adjustment on up the line to 
the gasoline producer through however many wholesalers there were 
in the chain of distribution. 

Mr. Harrison. Do not most farmers as a practical matter buy their 
agricultural gasoline from the distributor now ¢ 

Mr. Winkie. I think they buy it for the most part from so-called 
bulk-plant distributors. 

Mr. Harrison. And do not State laws provide for exemptions to 
farmers, the farmer makes his application for refund directly to the 
State motor vehicle department ; is that not correct ? 

Mr. Winter. I am not too familiar with those State procedures. 
think in some States the refunds are made directly to the farmer; yes. 
lsut IT would not be certain about it. 

Mr. Harrison. They are made on his direct application and 
affidavit ? 

Mr. Winker. That is my understanding. 

Mr. Harrison. To the tax-levying authorities? 

Mr. Winktr. It could be done that way. It is my understanding, 
however, from some discussions—whether they appear in the testi- 
mony or not, I don’t know, but from some discussions had at the time 
this exemption was being discussed before the Public Works Commit- 
tee—some concern was art over how effective actually that sys- 
tem of State refunds wa 

[ remember one Congressman expressed himself as having had some 
experience in that area and having encountered a situ: ition where the 
requests for refunds that were filed during a particular year were 2 or 
> times—I forget the figure he used—the amount of tax that had 
actually been collected. 

If that is so, it would seem to indicate that the States themselves are 
probably having difficulty in policing that kind of exemption. 

I would think that before the Revenue Service would want to ex 
press itself definitely on whether that kind of a system would mini- 
mize these administrative problems we have been talking about, we 
would want to know more than we do now about how effective it is in 
the States. 

Mr. Harrison. It could also be done by some system of reciprocity 

With the States; is that not true? 

Mr. Wrnkte. In effect having the farmer file one claim and having 
both refunds made to him? 

Mr. Harrison, Yes. 
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Mr. Winx tz. I suppose that could be done, but there, again, speak- 
ing only for myself, I would want to know more than I do now about 
what kind of abuses may be occurring in the States as a result of that 
system because, offhand, I don’t know what else a State could very 
well do except to take the farmer’s word for the amount of gasoline 
he asserted he bought and make the refund to him. 

Mr. Harrison. Does he have a certificate of purchase from the dis- 
tributor showing what he bought ? 

Mr. Winkie. That I would not know, sir. I am not that familiar 
with the system. 

Mr. Harrison. He files an affidavit of nonhighway use? 

Mr. Winxte. I had been under the impression that one of the 
reasons why the States went in for this system of direct refunds to 
the farmer was to do away with the need for certificates and affida- 
vits of various kinds. But I am frankly not that much familiar with 
the system. 

To answer your specific question, I think that to the extent that a 
farmer can buy one type of tractor fuel tax free but which fuel, as 
I understand it, requires a special type of carburetion; but must pay 
a tax on gasoline if he chooses to buy that for use in an ordinary 
carburetor, certainly it goes without saying there is some discrimi- 
nation. 

But I think also as Mr. Smith has indicated, it is probably only one 
of the many areas in the excise tax field where there are varying 
degrees of discrimination as between consumers and commodities. 

Mr. Harrison. Of course, on the gasoline tax there would be no 
more administrative problem in refunding tax levied on gasoline under 
one act than under another act, would there ? 

Mr. Wink te. I certainly could not argue with you on that, sir; no. 

Mr. Harrison. As a matter of fact, actually if part of the gasoline 
tax was subject to refund and part not, it would make the adminis- 
trative problem more difficult rather than simpler, would it not? 

Mr. Wink&LE. I think that is correct. 

To the extent that there is a part refund only, the administration 
of it is more difficult. 

Mr. Harrison. If it does develop that the Treasury has no objec- 
tion to an agricultural exemption on any future tax on gasoline, 
then there would not be much sense in objecting to the exemption on 
existing tax on gasoline, would there? 

Mr. Wink te. I think that gets us into the realm of policy, Mr. 
Harrison. I would prefer that Mr. Smith comment on that. 

Mr. Smiru. Mr. Chairman and Mr. Harrison, I have not been able 
to get the Secretary, but I have been able to find the items in the 
hearings to which I presume you have reference. 

Is it your pleasure I read them into the record ¢ 

Mr. Foranp. That would be very interesting. 

Mr. Smiru. This is the national-highway program, hearings be- 
fore the Committee on Public Works, H. R. 4260 and H. R. 7072. 
There were first questions and answers by Mr. Blatnik and the Sec- 
retary on page 1198. That was followed on page 1208 by questions 
and answers, Mr. Smith and Mr. Fallon questioning the Secretary. 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 91 


I refer to the earlier testimony because it is the preliminary part 
for the sake of completeness. 


Mr. SMirH. We don’t understand what each other is talking about. 

You made in your interrogation by Mr. Blatnik a statement about refunds for 
nonhighway use. You stated it was logical for a certain type of nonhighway 
use- 

Mr. FALton. May we have order, please? 

Mr. SMirH. And there should be an exemption or a refund on the gasoline tax, 
did you not, or on the excise taxes? 

Secretary HumMpuHREY. I said what? I couldn’t hear for a minute, Mr. Smith. 

Mr. SmirH. You said there were certain types of nonhighway use for which 
you would be proper to provide an exemption or refund. 

Secretary HuMpurey. I said that could be taken into account by your 
committee. 

That is a matter of your committee’s discretion, as I see it. 

Mr. SmirH. What I mean is: Don’t you think it is a matter that should involve 
some judgment from you since you are going to be the man to collect these taxes 
and 

Secretary HuMpPurey. No, because I pointed out to you very carefully, Mr. 
Smith, the things you ought to watch out for with respect to the expenses of 
collection and all that, and I also said that if you relieved it in any substantial 
amount that you would have to put it on some other place. 

So far as I am concerned, if you take care of exemptions so they can be 
properly handled from an administrative point of view and supply any other 
funds from another source, we will have the same amount of money and our 
figures will come out the same way. 

Mr. SmitH. Then your Department would have no objection to this committee 
writing in an exemption for all nonhighway use of gasoline and the other excise 
taxes? 

Secretary HuMpuHREY. No, I didn’t say that. I said you have to watch to see 
which ones you will do and to have in mind the administrative burdens and what 
are practical and what are impractical in doing it, and then you have to supply 
the same amount of funds elsewhere. 

Now, that is the only way I can answer that question. 

Mr. SmirH. In other words, you have no recommendation in that regard? 

Secretary HUMPHREY. I have not. That is up to the committee. 


The discusion goes off on another topic. 


Mr. Harrison. Let us turn to page 1211 about the middle of the page 
where Mr. George says: 


If we could eliminate this 1-cent tax for tractor gasoline, would you, as Secre- 
tary of the Treasury, have any objection? 

Secretary HUMPHREY. No, as Secretary of the Treasury I would have no objec- 
tion, subject only to those limitations that I spoke of to these other gentlemen— 
that you find a practical way of handling the matter and that the funds be sup- 
plied or the lack of funds be made up in some other way. 


Mr. Smirn. That seems to say the same point with two reservations. 
Mr. Harrison. I don’t know whether it does or not. 
down the page he says: 


Later on 


I think, Mr. George, if you want to do this, it is the committee’s desire to 
do this, then just exactly how would you like to accomplish it—I would like 
to have our operating people hear your program and work with you exactly 
as to the detail you want to do it. 

In other words, is there any distinction—I asked Mr. Winkle this: 
Is there any distinction between the exemption on taxes levied here- 
after on gasoline and on taxes levied heretofore ? 

Mr. Smrrn. Speaking offhand, and I repeat I was not involved 
in the considerations on the highway matter, but it does seem to 
me that there might very well be a distinction between new taxes 
which are directly « or indirectly dedicated, if I may use the word, for a 
particular purpose, and other taxes which up until now have been con- 

68693—55 
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sidered general revenue sources though within the last few years 
there has been a tendency to match the receipts from those taxes 
with a particular expenditure. 

As I understand it, the proposal in the Fallon bill was for a degree 
of dedication of tax revenue for a purpose. 

That traditionally has not existed in the past. 

Mr. Harrison. Administratively would there be any reason for 
distinction? In other words, I understand your objection. The 
principal objection to the exemption is the administrative difficulty; 
is that right ¢ 

Mr. Soir. I don’t see any basis for distinguishing administra- 
tively between a 2-cent tax already in existence, and another 1-cent 
tax that goes on top of it, so long as they are both applied as a 
manufacturers’ tax on the same basis. That is subject to correction 
by Mr. Winkle, but there does not seem to be a distinction. 

Mr. Winkte. We discussed this while you were out, Mr. Smith, 
and there isn’t a distinction. 

Mr. Harrison. That is all, thank you. 

Mr. Mason. I do have this clarifying statement. I can see con- 
siderable difference between a tax now in effect for general purposes 
of the Government which it has always been used for, and a prospec- 
tive tax to be levied on top of that which has been earmarked or 
dedicated for special purpose. 

There would be no administrative difficulties to speak of, but there 
certainly is a definite policy difference as to tax to bring in general 
revenue and a tax for a specific purpose, earmarked for that. 

Mr. Foranp. Mr. Smith, under section 4216 (b) the Treasury De- 
partment is now authorized to establish a fair manufacturers’ price 
where an article is sold by the manufacturer at retail on consignment 
or in other than arm’s length transaction. It has been suggested 
that a manufacturer in arm’s length transaction may sell taxable 
articles at several different distribution levels with the result that 
the manufacturer’s excise tax is computed on several different bases. 

It is suggested that in such case the Treasury should be authorized 
to establish a fair manufacturer’s price whenever a sale of a taxable 
article is made at other than the general level of distribution within 
the industry in the ordinary course of trade, or business. 

Have you any comment on that suggestion ? 

Mr. Siru. This is a topic to which I referred in my introductory 
statement, Mr. Chairman. I noted that there have been proposals of 
this sort to which we have directed our attention. 

The very real difficulty comes in the amount of discretion that has 
to be given to administrative personnel in determining what is a fair 
price at a particular level. To be sure that does exist where the sale 
is at retail at the present time. 

That is relatively rare as compared to the many, many instances 
that would exist if 1t were extended as is implied by this suggestion. 

Perhaps as an aside, I might say some years ago when I was in 
Canada inquiring as to the administration of their excises, I was im- 
pressed—I hope it is not undiplomatic of me to say appalled—at the 
amount of administrative discretion which did exist and which was 
accepted under the traditions of that country. That country, of course, 
is a smaller country where it is feasible to centralize things in a way 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 93 


it is not where, as there are in this country, roughly, 10 times as many 
different transactions and companies with which to deal. 

My observation at the time to my Canadian colleagues was that I 
admired their ability to operate under provisions somewhat similar 
to those suggested here, but I questioned whether it would be either 
feasible or acceptable to taxpayers in its application if adopted here, 
because we do not have the tradition of administrative discretion 
which exists there. 

Mr. Foranp. As of now, is the manufacturers’ tax the same regard- 
less of its level ? 

Mr. Smrrn. That is right, with the exception of the retail sale where 
it is required that a presumptive price be computed. 

In one case, a manufacturer sells to a jobber who in turn sells to 
a large-scale wholesaler who in turn sells to a small-scale wholesaler. 
There are several intervening steps in this instance as compared to a 
manufacturer who sells directly to a retail establishment. 

At the present time, in each case the tax is computed at the manu- 
facturer’s invoice price. The suggestion is that the manufacturer who 
sells only to a wholesaler instead of first to the jobber, be granted an 
adjustment downward for the price that he would have sold to, if he 
had in fact sold to, a jobber. 

But what is that price? 

Mr. Foranp. The tax is applied to the selling price? 

Mr. Smrru. The tax is applied to the selling price and that does 
have a very great advantage of certainty. Everybody knows when 
~ sale is made, this is the price, I compute the percentage, that is 
the tax. 

Mr. Foranp. The tax is shown separate and distinct from the in- 
ventory price of the merchandise ? 

Mr. Smirx. I don’t believe there is such a requirement in most in- 
stances, but it is a determinate matter based on the price of the man- 
ufacturer whether he bills it separately. I think in most instances it is 
not required. 

Mr. Foranp. It makes it possible for the manufacturer to sell at 
different price levels and therefore his tax is fixed on the inventory 
price, or on the sale price of the merchandise ? 

Mr. Smirn. That is right. 

Mr. Foranp. And different rates apply as the ultimate result. 

Mr. Smiru. Different amounts of tax would apply; yes. 

Mr. Foranp. Is there any way at all that this matter could be 
cleared up so that once and for all there would be a definite amount of 
tax on a given article? 

Mr. Smiru. Unless one were to go to a specific rather than an ad 
valorem tax, I don’t see how that could be done. 

Mr. Foranp. You would have to make that specific on the unit. 

_ Mr. Sir. On the unit. That would lead to varying proportions, 
if there was such and such a tax per refrigerator the actual tax burden 
would vary with the price of the refrigerator which would be incon- 
sistent with all our traditional approaches to excise taxes. 

_ Mr. Foranp. It has been pointed out that manufacturers of sport- 
Ing goods such as skis frequently ship articles to the retail distribu- 
tors as the articles are produced but do not require payment until the 


— for the particular article arises, such as winter in the case of 
skis. 
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In such case it is understood that payment is made for the article at 
the time of the shipping and the billing rather than the time payment 
is required. 

It is contended that this requires the manufacturer to pay the tax 
to the Government long in advance of the time that he actually re- 
ceives payment for the articles that are subject to the tax. 

Have you any comment on that? 

Mr. Smitru. The tax in effect follows the commercial practice of 
being imposed at the time of passage of title. I can well understand 
the problems of certain industries. You referred to skis. Perhaps an 
even more special situation, for example, would be fireworks that are 
sometimes shipped many months in advance and billed later. 

Since the tax is, in effect, another element of cost, since the other 
costs are incurred as the goods are produced, the delay in payment is 
something that is taken in stride. The delay in payment covering the 
other costs is something that the manufacturers take in stride and gear 
themselves up to finance, and to carry out special treatment of the tax 
would, I think, be somewhat questionable. 

Mr. Foranp. In other words, if a manufacturer is willing to wait 
for his money after he has delivered the goods that does not place 
Uncle Sam in a position where we have to say to the manufacturer, 
“Well, if you don’t get your money we are going to wait for ours”? 

Mr. Smrru. That is right. 

Mr. Foranp. The Government collects the tax regardless of when 
payment is made on the article that is shipped out. 

Mr. Sorru. That is right. The man chooses to pay his wages and 
to pay his raw material cost. The philosophy as I understand it is 
that taxes are just regarded as another element of cost. 

That seems to me a reasonable position for the Government to take. 

Mr. Foranp. In other words, he saves considerable money by elimi- 
nating cost of storage of the article by placing it in the other fellow’s 
warehouse ? 

Mr. Smirn. That is one of the reasons for that practice. 

Mr. Winkle informs me that in some instances where the problem is 
really regarded as acute, the manufacturer ships on consignment and 
manages to overcome the immediate incidence of the tax liability. 

That is a practice that if they choose to for other purposes, they 
can follow. 

Mr. Foranp. In other words, title does not change, they retain title 
until the goods are sold or returned to them ? 

Mr. Suir. Yes. 

Mr. Foranp. I believe this next question comes within the category 
of several that you have already answered, it is along the same line. 

A suggestion came to the committee that children’s skis should be 
exempt from the tax on sporting goods. 

Mr. Smirn. That is the same answer as I gave on the other pro- 
posed exemptions. 

Mr. Foranp. Now, in the case of all electric, gas, and oil appli- 
ances except electric direct motor-driven fan and air circulators, the 
tax is imposed only on the household type of article. In the case of 
fans and circulators, however, the tax is imposed on items not of the 
industrial type. 

Has this different treatment for fans and air circulators presented 
any problem to the Treasury and would it be advisable to impose the 
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tax in the case of these fans and air circulators only in the case of 
items of the household type? 

Mr. Smirx. I would like to ask Mr. Winkle to describe the present 
yractice and rulings on this subject. 

Mr. Winxe. That has been a problem, Mr. Chairman. There 
seems to be a sort—at least the law is susceptible to an interpreation 
that there was some sort—of intermediate type of fans and air circu- 
lators between the household type on the ae hah: and the industrial 
type on the other. 
 [ think, however, that we have pretty well solved that problem after 
conferences with industry representatives and the net effect of what 
we have come up with has been to limit the tax on fans and air cir- 
culators to the size and horsepower of the household type. 

My present thinking would be, subject to whatever comments the 
industry might have on it, that we have pretty well solved that 
probiem. 

Mr. Foranp. As I recall, a few years ago when that subject was be- 
fore the committee, the difference seemed between belt-driven fans 
and direct driven fans. 

Has that been cleared up, or is that still a problem ? 

Mr. Winxte. I am informed that it has been cleared up by the law 
now. 

Mr. Foranp. The law that we enacted at that time? 

Mr. Winkie. 1951. 

Mr. Foranp. Another suggestion that has come to the committee 
is that the tax on tires and tubes be imposed at the time of the ship- 
ment from the manufacturer’s plant where the shipments are made 
to the manufacturer’s own retail outlets. What can you say on that? 

Mr. Smiru. I think a somewhat similar problem was raised earlier 
this morning on that. The alleged inequity arises in that the man- 
ufacturers selling to their own retail outlets do not have to pay the tax 
until the final sale, whereas when a sale is made to an independent 
(distributor the tax is imposed earlier, is included in the cost and 
hence in the carrying charges for inventory. 

I have not seen any figures to indicate how much this additional 
interest cost in carrying charges amounts to. I suspect it is a rela- 
tively small amount. 

We have not yet felt that the problem was sufficiently serious. We 
are not prepared to make any recommendation, but I would like to 
know what the industries concerned have to say on that. 

Mr. Foranp. I will admit that the small-business man that buys 
his tires and has to hold them ties up his tax money in inventory, 
whereas the outlet for the manufacturer does not have that problem. 
_ It seems to me that, if the tax is collected at the time of shipment, 
it would apply to the retail outlet as well as to the small-business man 
who carries his own stock. That might be a good point to consider. 

Mr. Smrrn. In terms of the objective of seeing to it that there is 
no differential or disadvantage on the small and independent business- 
man, we have the greatest sympathy with that. 

Mr. Foranp. I use a different term. “Unfair competition,” I think, 
fits the picture very well. 

Mr. Smirn. I accept the term. 
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Mr. Foranp. Let us go to the next item on our agenda, That is 
transportation and communication, and so forth, excises on facilities 
and services. Do you have anything on that, Mr. Mason? 

Mr. Mason. No; only transportation and communications and such 
things no one in these days can call luxuries. 

There is no excuse for excise taxes on them at all except the needed 
revenue, and I think the needed revenue now could be gathered from 
more equitable sources. That is all, Mr. Chairman. 

Mr. Foranp. Thank you, Mr. Mason. 

Mr. Harrison, do you have any questions on that category ? 

Mr. Harrison. Where charity buys all the tickets of admission to 
a theater I understand the law says that the amount paid for the 
tickets constitutes a rental of the place for the performance and there- 
fore is not subject to tax. 

Now, where charity does not buy all of the tickets for the entire 
theater, then the admission tax is applicable. 

What would be the Treasury’s reaction to the suggestion that the 
services rental period be extended to cases where a charity or group 
of charities take 50 percent or more of the theater tickets for a given 
performance ? 

Mr. Smirn. I am puzzled as to whether there is any inherent logic 
in any specific figure. The 100 percent is a clear-cut distinguishable 
case. One moves down from that to 90, 80, 50, 10, or just 1 row of seats. 

Administratively it seems to me there would be considerable diffi- 
culties in carving out a small block of seats. This, of course, is a 
problem analogous to that on cabarets, which were dealt with this 
morning. Mr. Winkle perhaps could elaborate on the underlying 
difficulties in the law and the treatment of the two. 

Mr. Wrinxie. When an organization takes all the trickets for 
a performance, we consider that to be a lease of the house. 

Your question, as I understand it, is whether we do that in a case 
where only 50 percent of the seats are taken and, if we don’t, how 
would we view an amendment to the law which permitted that. 

We do now require 100-percent purchase. 

In other words, the theater must be taken over 100 percent in order 
for it to constitute a lease of the theater under our interpretation. 

I think the matter as to whether the same rule should apply if the 
takeover was 50 percent, 25 percent, or 10 percent, gets you down into 
a basic question as to whether there should be an exemption from 
the admission tax in the case of any tickets sold to a charitable organi- 
zation, because in principle I don’t see much difference between 50) 
percent, or 10 percent, or 1 percent. 

That seems to me to head right into the comments Mr. Smith has 
made with respect to extending exemptions generally. 

Mr. Smiru. One other thought occurred to me while Mr. Winkle 
was talking, and that is that an opportunity for abuse could be 
opened up if a normal charitable organization, or one perhaps organ- 
ized for the purpose, as it were, bought tickets for the purpose of sell- 
ing them. The members buying tickets for the particular performance 
they wanted to go to through the organization would be able to buy 
at a lower price than the person going to the box office. 

Where the rule is all or none, the opportunities for such arrange- 
ments aren’t feasible. 
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Mr. Harrison. What is Treasury’s attitude toward the solution that 
the existing exemption for common carriers provided in the case of 
taxes on leased wires and wire equipment and equipment services 
should be extended to cover public utilities generally ¢ 

Mr. Smrru. There is a competitive problem that exists. As I 
understand it, the exemption for leased wires arose because when 
the tax was put into effect it was realized or presumed that some 
common carriers had their own telegraph facilities going along their 
roadways, others, somewhat smaller ones, did not have their own 
facilities, and getting their services on a leased basis would be subject 
to a tax which would be a burden on them that other companies did 
not have. 

Looking back on it, that certainly seems like a reasonable line of 
distinction. There have been a variety of other services that have 
developed since then that are not quite the same as leased wires ; com- 
petitive discriminations are now certain to exist between different 
forms of services. 

[ think the dollar amounts involved would be such that we would 
be against any substantial extension in this area. 

We do recognize the competitive problem. I hope that we will 
learn more about the full ramifications of which particular forms do 
and do not compete with each other. 

At the present we are opposed to any extension of any exemption in 
this area. 

Mr. Harrison. Do you know what Muzak type of services are? 

Mr. Smiru. Yes; I sometimes enjoy it at restaurants. 

Mr. Harrison. Is that what it is? 

Mr. Smirn. Yes. It is Muzak; is that the one? 

Mr. Harrtson. Yes. What does Treasury think of the suggestion 
that has been made that they should be exempt from the wire and 
equipment service tax on leased telephone lines ? 

Mr. Smrru. I certainly don’t see any reason to exempt those when 
we continue to tax fire-alarm services and the like, and I am not sug- 
gesting that we exempt fire-alarm services. . 

Mr. Mason. Muzak service is a commercial service and does make a 
profit 4 

Mr. Foranp. Is that not the type of music that is complained about 
being used in the buses here in the District ? 

Mr. Smrrn. I don’t know whether it is the same company. Muzak 
typically comes in restaurants. It is a little bit better than some of 
the other things because they don’t throw in advertisements along 
With it. 

Perhaps I made an ingenuous remark there. 

Mr. Harrison. Well, what about fire-alarm systems and civil-de- 
fense warning systems? Do you propose to exempt them from the 
Wire and equipment services tax ? 

Mr. Smrra. We are opposed to any increase in exemptions in these 
areas, Mr. Harrison. 

a Foranp. Do I understand that all fire-alarm systems are being 
axed / 

Mr. Smiru. Not the municipal ones. The private commercial ones. 

Mr. Harrison. What about the civil-defense warning systems? 

Mr. Smiru. Again the same distinction that Mr. Forand brought 
out, if it isa governmental activity, it is not subject to tax. 
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Mr. Harrison. How about civil-defense warning systems; are they 
taxed ¢ 

Mr. Smrru. I presume those are municipal. There may be some 
within industrial plants that are subject to tax. 

Mr. Wrink&te. I am not too familiar with how they operate, but I 
think I can say that basically, to the extent that they can be said 
to come within the governmental exemption they will not be taxed. 
1 am not sufficiently acquainted with how they are set up to say 
whether they are exempt in all instances. 

Mr, Foranp. That is a very important point. I would appreciate 
very much if you men would look into that and give us a clear-cut 
report on it because civil defense is something in which all of us 
should be interested. If we are not, we should be. 

And everything possible should be done to make it easy to provide 
the best type of warning system that can be worked out. 

I would appreciate it very much if you could give us a full and 
complete report on that when you come before the committee again. 

Mr. Smirx. We will run that down, Mr. Chairman. 

(The following information was later submitted :) 


At the outset it should be noted that there is no record indicating that the 
specific question has been presented to the Service for a ruling. 

Information obtained from the District of Columbia Office of Civil Defense 
is to the effect that civil defense warnings systems are operated under rules 
and regulations prescribed by the Federal Civil Defense Administration. These 
systems are set up and maintained primarily by means of— 

(1) Funds supplied wholly by political subdivisions of the States or by 
the District of Columbia; or 

(2) Funds derived from a 50-50 arrangement between the Federal Civil 
Defense Administration and a political subdivision of a State or the District 
of Columbia. 

Communications service utilized in the operation of a civil defense warnings 
system maintained under the jurisdiction of the Federal Civil Defense Admin- 
istration would be exempt from tax where, as indicated above, payment for such 
service is made from funds furnished either entirely by a subdivision of a State 
or jointly by the subdivision and the Federal Government. 

(Authority for exemption in the case of payments made from Federal funds 
is found in an order of the Secretary dated April 29, 1944; payments made by 
States and their political subdivisions are exempt under section 4292 of the 
1954 code.) 

It is further understood that a private organization, acting independently 
of any governmental agency may, upon occasion, have an alarm system (such 
as a burglar or fire alarm system) which is adaptable to connection with the 
civilian defense warning network. The charges for installation and mainte- 
nance of the system are paid entirely from funds of the organization. 

The service furnished the organization in conjunction with the alarm service 
is taxable under code section 4251 as wire and equipment service. The fact 
that the system could be used as a civil defense warnings system would not 
exempt the service from tax. 


Mr. Harrison. On the fire-alarm systems, as I understand it, if they 
are municipally owned they are not taxed? 

Mr. Suvirn. That is my understanding. 

Mr. Harrison. What about these volunteer fire departments? 

Mr. Smiru. I suppose that would come within the municipality. 

Mr. Harrtson. Most of them are not municipally owned. 

Mr. Wrvxte. I think, subject to check, that we have held that 
volunteer fire departments in general—there may be some exceptions 


depending on the way they are organized—are nevertheless State in- 
strumentalities for purposes of these taxes. 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 99 


Mr. Harrison. They are not for purposes of contribution ? 

Mr. WrnkteE. For purposes of income-tax contribution ¢ 

Mr. Harrison. For income tax. There are three decisions that the 
Treasury has consistently refused to follow making contributions to 
volunteer fire companies subject to deduction on the individual income 
tax and the Treasury has refused to follow them. 

Mr. Winkte. I am informed, Mr. Harrison, that we may have pub- 
lished positions on that. I will be glad to collect them both on the 
income-tax side and on the communications-tax side. 

Mr. Harrison. Now, there has been considerable objection to the 
tax on transportation property as a discrimination against industrial 
or agricultural producers who are located a long distance from the 
market. 

Does the Treasury agree that tax is discriminatory in that respect? 

Mr. Smrru. I don’t know that I would accept the word “discrim- 
inatory.” The tax is larger in that it varies, of course, being a per- 
centage tax, with the amount of freight expense and express expense 
involved. It is of the essence of doing | business further away that there 
are transportation costs. A 3- -percent tax on the tr ansportation prop- 
erty is added to it and becomes an element of cost. 

Mr. Harrison. For instance, if a plant supplies the New York 
market, located in Mr. Forand’s State of Rhode Island, and its com- 
petitor is located in my State of Virginia, that gives him quite an 
advantage, does it not? 

Mr. Smiru. The manufacturer in your State has a larger freight 
fee to meet in some way or another and that freight fee is augmented | by 
the 3-percent transportation tax just as a manufacturer | in Mr. For- 
and’s State has a smaller freight fee which is augmented again by a 
3-percent tax which is in dollar amount less. 

Mr. Mason. Your geographic advantage is normal and natural for 
any business. 

Mr. Harrison. Is it augmented by the tax? 

Mr. Mason. To the extent that, of course, the tax is part of the cost, 
itis. But there, again, if I may interject, that is another headache 
that could easily be done away with. 

Mr. Harrtson. What would be the Treasury’s attitude toward the 
exemption from the tax on transportation of farm commodities and 
livestock being moved from the farm to the market ? 

Mr. Smiru. I believe there have been some considerable problems in 
determining what is market, not in connection with tax matters, but in 
connection with rate regulations under the Interstate Commerce Act 
or rather, exemptions under the Interstate Commerce Act. 

I would suspect we would get into a great many administrative 
headaches and arguments as to ) what is the market, the first shipping 
point, the ultimate destanation. 

Mr. Harrison. There is quite a distinction in postage rates, for 
example, for magazines on the ground that they improve peoples’ 
minds. Now, do you think it is proper to have this tax on the trans- 
portation of "farm products in lieu of the exemption enjoyed else- 

where? 

Mr. Smrrn. There are a great many important items and commodi- 

ties, there are a great many producers that have varying degrees of 

Mr. Harrison. Is it my understanding that the Treasury would 
oppose any exemption from tax on transportation for livestock from 
farm markets? 
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Mr. Smirn. As of now, we would oppose it. 

Mr. Harrison. What do you mean, as of now? Does that mean 
sometime you are going to be for it? When are you going to be 
for it? 

Mr. Smiru. Might I have a moment to make a general statement 
with reference to these exemptions. 

As I indicated in my opening remarks, we are very much concerned 
about any changes of classification or exemption which would have 
the effect of losing revenue. That is just as serious, just as significant, 
as a reduction in rates. 

There have been, as is perfectly apparent from these questions—it 
will even be more apparent from the testimony—a vast number of 
proposed exemptions. Until they can all be put together and looked 
at from the standpoint of the total dollar amounts involved, looked 
at from the standpoint of whether there are reasonable distinctions 
that might be drawn, where there is a peculiarly heavy inequity or 
a peculiarly heavy competitive disadvantage with relatively small 
revenue cost which would not establish a precedent for 20 other things 
equally good with a hundred times the revenue cost, we simply can- 
not give answers other than we are opposed now to any specific pro- 
posals for exemption. 

Mr. Harrison. As I understand that, it is the Treasury’s position 
that even if there is an injustice or competitive advantage the Treasury 
is against it because it will lose money. 

Mr. Smiru. It is a matter of degree. I am afraid inevitably under 
any tax system for getting money as much as we have to do in this 
country, be it through excise or income taxes, there are elements con- 
sidered by various people for various reasons as inequitable. 

Mr. Foranp. Mr. Smith, during the consideration of the 1954 re- 
vision of the Tax Code we heard very little about the amount of reve- 
nue loss involved and I am sure you recall that each time I asked what 
amount would be lost, instead of being given an accurate figure or 
a good estimate, I was told it would be negligible. 

Mr. Smiru. Excuse me, Mr. Chairman, I can’t accept that as the 
answer you were given every time. 

Mr. Foranp. I would say most of the time. 

Mr. Smiru. Most of the changes were negligible, plus or minus, as 
we regard them. 

Mr. Foranp. Until the whole loss was figured out and if I recall 
correctly it ran into a few billion dollars, and we only learned of that 
when the Secretary of the Treasury himself appeared before this 
committee on another subject. But since that time, regardless of what 
happened in the 1954 revision, we know that relief was given in pretty 
good measure to certain groups. 

Since that time, and all through this session of the Congress, espe- 
cially when the Ways and Means Committee was considering bills 
just prior to the adjournment of the Congress, the position of the 
Treasury always was, “we are opposed to any change if it means any 
loss in revenue,” regardless of whether it was brought out by the 
members of the committee that an injustice was being done, or an 
= had been made, there was bad interpretation of some of the 
aws. 
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Regardless of all those things, the answer was always the same. It 
seems to me, from your statement, “as of now,” as part of many of your 
answers, the Treasury has not changed its position. This leads me to 
believe that what I have heard is perhaps true, that early in the 
next session the President will be recommending some lowering of 
taxes and the Treasury is waiting until then to agree to anything in 
the way of relief for the taxpayer. 

Now, I do not want to be in a position of making it appear that 
the Treasury refuses to give us any information now that would be 
helpful in this matter, but I am simply saying that as of now they are 
opposed to this and that and then we will find, come January, when 
the President submits his budget message or his tax message, or what 
have you, that the very things we are trying to understand, trying 
to rectify now, will be included in his message. 

I hope I am wrong in that assumption. 

Mr. Smirn. I can assure you, Mr. Chairman, that there are no plans 
for developing anything in the way of a tax program until we get the 
facts and figures together as to whether it will be possible within the 
budgetary situation to recommend any tax cuts whatsoever next year. 

We have expressed the hope, but there has been no indication of 
any confidence that that hope will be realized. 

Mr. Foranp. When will the time come that the Treasury will be 
in a position to give us some idea of what its plans are ? 

Mr. Samir. I don’t know the time table for the budget figures. 
They usually are not put together until the latter part of December. 

Mr. Foranp. In other words, it will be after January before we 
learn anything about them. 

Mr. Smirn. So far as learning anything about the general budget 
situation: That for many years has been the time when the budget 
is submitted by the standard procedures, starting about a year in 
advance to get the expenditure requests in from the various depart- 
ments. 

Mr. Foranp. I am moved to make that statement because of the fact 
that you people certainly must have encountered some technical diffi- 
culties and some administrative difficulties that could be brought to 
the attention of the committee. 

It seems as though the only way we can get at that is through a 
series of questions, question after question, in order to get any 
enlightenment. 

It is very distressing that we have to resort to that because it was 
my understanding that the Treasury had encountered over the years 
a number of technical problems and also a number of administra- 
tive problems and that they were going to seek from the Congress some 
help in remedying the situation. 

Of course, this committee was created for that very purpose of 
helping to straighten out these tangled matters that may have arisen 
from time to time. I hope that as we go along you people will give us 
some leads as to the troubles you have been having, as to the problems 
you have been encountering. It would make it so much easier for us 
and Tam sure for the Treasury, if we could have that cooperation. 

Mr. Smrrn. As I indicated in my opening remarks, Mr. Chairman— 
I might elaborate—we are concerned lest the singling out of a few 
specific examples at this stage give an overemphasis to particular 
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problems, whereas they should be seen in perspective with all the other 
problems that are coming up, that will come up in these hearings. 
The points raised in these questions are the same sorts of complaints 
that we have been getting. 

I attempted to indicate in my opening remarks the areas in which 
there are and will be numerous examples. 

To single out and say, “Now, this should be done; we recommend 
to you that this seems right to us,” to us seems to get things completely 
out of perspective. 

From the standpoint of cooperation, I assure you that we share your 
concern with this area. 

As I said earlier, we welcome the creation of this subcommittee 
because it indicated that this area of excise taxation which, quite 
frankly, has been somewhat of an orphan child within the Treasury, 
and perhaps within the administrative aspects of the Treasury—I 
don’t wish to cast any aspersions on that 

Mr. Mason. It certainly has been from the legislative angle, too, a 
tremendous headache. 

Mr. Smiru. It has been since I have been here in Washington, from 
the legislative standpoint. This is timely. 

Mr. Foranp. It is timely, but if we are going to keep putting it off 
until we get the whole package together, it seems to me we will not get 
anywhere because new problems are arising all the time. 

If you are settling one problem and the other comes up then you 
can tackle the other one. 

As you have said, this has been an orphan child not only of the 
Government department, but also of the Congress, and I suggest we 
should be able to make a start somewhere. 

I thought that this committee was going to make that kind of a 
start. 

Mr. Smrrn. I am not so doubtful about the possibility of a package 
approach as you are, Mr. Chairman, if I may presume to say so. Cer- 
tainly that is our own thinking in the Treasury. 

Things have to come to me as individual items. 

In the last few weeks I have had this, that, and the other thing 
come up and talked to staff people about it. This one item looks 
fairly sensible, but you have to look at it also from this standpoint 
and that standpoint, and we don’t know how far in the last couple 
of years since we have had a chance to get a complete presentation 
from taxpayers, how extensive the problem may be. 

Now, to the extent that dollars are involved, and in a great many 
of these cases dollars are involved even though it is not a question of 
extending exemptions, before we are in a position to make any recom- 
mendation we want to see what it all adds up to and have in our minds 
some sort of priority. 

Mr. Foranp. That may be an approach to it, but I still feel we 
should not wait until we have the entire package; we should get 
started and if necessary, do it piecemeal, but do something. 

Now, unless we get a foothold in the door we are just not going 
to do anything and this committee is determined to do something. 

As you have said, we are going to have your cooperation. I hope 
that cooperation comes in full and that it will not be necessary to 
wait too long before you give us the definite items that you think we 
could tackle. 
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Mr. Smatu. I assure you, Mr. Chairman, that there are items here 
which have no revenue significance which can be, from our standpoint, 
proceeded with very promptly when we can see how they set with 
the other administrative nonrevenue problems. 

I have indicated also, I hope very much, that we will have occasion 
and opportunity to work with the congressional staff on this. There 
are many aspects of this in which they have contacts with taxpayers 
groups from a somewhat different approach than we have. 

We are very anxious to work out jointly with this committee the 
very considerable number of improvements. 

Mr. Foranp. We are very anxious to do some work so that we can 
make at least a partial report to the full committee when the Congress 
meets in January. 

Mr. Mason. We are going to do that, Mr. Chairman. There is no 
getting out of that. 

Mr. Foranp. I would like to make a full report rather than a partial 
one, but at least I feel we ought to have a partial report that the com- 
mittee can look at and say, “Well, at least we have taken a step 
forward.” 

Mr. Mason. I join you in that, Mr. Chairman. 

Mr. Foranp. Well, with that hope in mind, let us proceed with some 
more questions. 

Mr. Mason. Before you proceed with specific questions, may I sum- 
marize a little bit, Mr. Chairman, on what you have just been saying ? 

Mr. Foranp. Mr. Mason is recognized. 

Mr. Mason. We reduced taxes a year and a half ago some $7,400 
million as I remember it, and part of that reduction was over the 
opposition of the Treasury. There was a $1 billion reduction in taxes 
when we cut from 25 percent, 15 percent, 20 percent, down to 10 per- 
cent, and in the overall revision there was $1,400 million reduction, as 
I remember it, and then, of course, the excess-profits tax was thrown 
off and then the individuals were cut down 10 percent approximately, 
making $7,400 million. 

The result of that, sir, perhaps has made the Treasury a little bit 
sensitive about any further loss in revenue until you see how the budget 
is going to come out. 

Is that about the position you are in today ? 

Mr. Smrrn. Well, if there is any inference that we regret those 
cuts—well 

Mr. Mason. Well, it made you rather sensitive about further losses ? 

_Mr. Smrru. As of the present time the budget situation is extremely 
tt and extremely important and we are peculiarly sensitive to any 
OSS. 

Mr. Mason. I want to bring out the fact why you are so sensitive 
about it, “if there is any loss maybe we had better scan it 3 or 4 times 
before we accept it.” Isn’t that the idea? 

Mr. Smrru. That is right. 

Mr. Mason. I certainly appreciate the position you are in. I know 
we forced some of that reduction on you over your opposition and it is 
perfectly all right to see how that thing is going to work out. 

_But I know it is already proven that about a billion four which you 
didn’t estimate last January has come in as a result of that favorable 
climate that we created and your hope may be from now on to the end 
of this fiscal year some more will come in so that if we have a balanced 
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budget maybe we can make further cuts next year, shall we say, and 
that is the position, Mr. Chairman, as I understand it, that the Treas- 
ury is in. 

That is why they are reluctant to accept any further cuts at the 
present moment. 

That is all, Mr. Chairman. 

Mr. Harrison. Mr. Chairman, the Treasury certainly does not want 
to leave the impression, however, that you are any less sensitive about 
this stepchild of which you speak and correcting injustices in it, than 
you were in the $1,400 million bill for the benefit of dividends and 
depreciation for people of that classification. 

Mr. Suirn. Certainly not, sir, but there is a matter of importance 
of timing as Mr. Mason has indicated. 

Those particular cuts as we thought at the time, and as we look back 
on them, were very fortunately timed. At the present time the budget 
balance seems a particularly important objective. 

Mr. Harrison. What is that? I did not understand you. 

Mr. Smrru. I said at the present time the budget situation seems 
particularly important, with the high level of business activity in 
which we are operating. 

Mr. Harrison. Well, the budget was out of balance when we passed 
the bill last year, was it not? 

Mr. Smirn. Yes. 

Mr. Harrison. It is still out of balance today; is it not? 

Mr. Smiru. Yes, but the time when that was passed was a time 
when there were some very substantial cutbacks occurring in Govern- 
ment expenditures and it seemed especially important to transfer to 
private sera some amounts of funds to take up any slack which 
might have been created by that rapid cutback from Government 
expenditures. 

Mr. Harrison. That was at the same time a request was being made 
to the Congress for an increase in the debt ceiling; was it not? 

Mr. Smiru. That increase in the debt ceiling was on a seasonal 
basis. 

Mr. Harrison. The Treasury requested a $15 billion debt ceiling 
increase. 

Mr. Smiru. We have gotten by 2 years with a seasonal increase, 
still with a base limit of $275 billion. 

Mr. Harrison. Maybe we can adopt the theory that it is conceivable 
that the Treasury might once in a while be wrong. 

Mr. Sorru. I think that has happened in all administrations. 
There are degrees of conservatism and a precaution on which opinion 
differs as to how much is necessary, also. 

Mr. Harrison. And we do not want the same measure of precaution 
applied to reductions on payments of dividends and depreciation 
that also applied to this taxation that you referred to as a stepchili. 

Mr. Smiru. We are glad to see it brought out from its stepchild 
status. 

Mr. Harrison. We are glad to know we have your cooperation. 

Mr. Foranp. Now, we will get back to questions. 

Where an owner of the property transports the property himself 
no tax is presently imposed. Where oil is transported by barge from 
the well to a distribution center by those who own the oil, no tax is 
presently imposed. 
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[It has been suggested since a tax would have to be paid if the oil 
vere transported by pipeline, whether or not the owner of the oil 
supplied his own transportation, that as a result of the present law 
there is discrimination in favor of transportation of oil by barge rather 
than by pipeline; is that correct ? 

Mr. Smiru. Certainly there is a differential tax treatment. The 
sume problem, however, would arise in connection with the shipment 
of all products by a truck owned by a manufacturer as compared to 
shipping by common carrier. 

Taking something that is handled by a manufacturer with his own 
facilities and imputing to him a price that he would have had to pay 
if he had done it in a different way and then taxing that, is a pretty 
formidable administrative problem. 

The barge situation is no different than many others and is a rela- 
tively minor part of the total. 

Mr. Foranp. In other words, it presents a problem ? 

Mr. Smrru. It presents a whale of an administrative problem. 

Mr. Foranp. Here is another suggestion dealing with practically 
the same thing: The complaint is that in connection with tax on trans- 
portation of oil by pipeline it has been suggested that the cost of the 
movement of oil from a tank farm to a refinery should be exempt from 
tax. Has that been considered at all? 

Mr. Smirn. No, that particular aspect of it, I have not gotten into. 

Mr. Wrinktez. I don’t know whether I would have any comment on 
that either. ‘The proposal is somewhat new to me. I do know that 
we have some difficulty in defining the premises of a refinery for pur- 
poses of the tax on transportation of oil by pipeline. 

[ would think offhand the proposal might result in exempting sub- 
stantial transportation costs from the tank farms to the extent that 
the tank farms themselves were located a considerable distance from 
the refineries. 

But, very frankly, I have not had an opportunity to get into that 
question, Mr. Chairman. 

Mr. Foranp. Will you look into it and give us some kind of report 
on this? 

Mr. Winkie. Very well, sir. 

Mr. Foranp. There seems to be considerable interest in it. 

Mr. Winxxe. Very well, sir. 

Mr. Mason. Mr. Chairman, I wasn’t to comment on that. 

[f I have an oil supply and I have a refinery within 50 or 100 miles, 
or 200, that is one thing, but if I am going to ship my oil to that 
refinery tax free, I may want to have that refinery 2,000 miles away 
or 3,000 miles right where the consumption is going to appear and 
then I would have a very short transportation on the pipeline from 
the refinery to the selling point. 

Mr. Smirxn. It does seem to me that you are likely to create more 
competitive discrimination than you would solve. 

| Mr. Foranb. It seems to bring up the question of the necessity for 
these tank farms to be out of the municipality in view of the fire 
hazard and things of that sort. 

"hat is the reason why the suggestion is made, transport the oil 


from the tank farm to their refinery and comply with the municipal 
rules, 
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I think it is a subject of such importance that we should like very 
much to have you look into it and give us a report. 

Mr. Winkie. We will be glad to do that. 

Mr. Foranp. Mr. Keogh. 

Mr. Krocu. Mr. Chairman, I have a few questions. We passed a 
bill this past session which I think has become law providing an addi- 
tional time for filing claims for refunds in the case of certain manu- 
facturers’ excise taxes. 

Apparently that bill was made necessary because there was no lag 
between the filing of the information from the dealers and, therefore, 
the manufacturers did not have the time. 

Could we consider perhaps establishing a policy of giving manu- 
facturers a month or so more than their dealers have ? 

Mr. Samir. So far as I have been able to inform myself on it thus 
far, I think that would be a very useful change. The particular bill, 
as you know, that passed this summer, had to do, I believe, with a very 
peculiar situation that developed out of the floor stock refunds from 
the Excise Tax Reduction Act of 1954. 

As I became aware of some of those requirements, it did seem to 
me that they were unduly harsh and might well be liberalized. 

Mr. Kroau. So the record might note that in at least this area there 
is no disposition on the part of the Department to oppose this sugges- 
tion. 

Mr. Siri. I don’t recall the specific suggestion, but as to some 
alleviation in this area, the record may certainly note the Department’s 
position. 

Mr. Keocu. And no increase in administrative burdens? 

Mr. Smiru. In some respects I can even imagine a decrease in 
administrative burdens. 

I have spoken rather rapidly here without turning to Mr. Winkle. 

Mr. Winkte. I would agree with what Mr. Smith has said there 
as to the absence of administrative burdens in a situation of that 
kind. 

Mr. Krocu. I think we touched yesterday very briefly on this ques- 
tion of providing refunds or credits where commodities are purchased 
and later exported and the suggestion has been made that those refunds 
should be provided in the case of domestic dealers exporting products 
on which a manufacturers’ excise has been paid even though the dealer 
did not anticipate the export sale. 

Lubricating oil and gasoline were products that were specifically 
mentioned in connection with this problem. I do not want to reopen 
that, but I do want you to know that I do have it in mind. 

I have delayed asking you this question until the arrival of my 
distinguished colleague from Virginia, who has had much interest in 
in the bill that I introduced this year, and that is the suggestion that 
the imposition of the tax on the transportation of the property in the 

case of ferryboat carriers operating across the waterways within the 
United States seems to discriminate against them in favor of either 
free or toll bridges or tunnels. 

Mr. Harrison. I thought we reported that out. 

Mr. Keroeu. I think we did report that out. Iam not sure that my 
friend from Illinois insisted it go in the omnibus bill. 


of My Ason. I do not recall, but I do recall that I voted favor ably on 
that bi 
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That is one of the bills I voted favorably on. 

Mr. Kroeu. My understanding is that it is the omnibus bill and 
apparently it got there with the help of some other member of the 
committee. 

Has the Department taken a fixed position with respect to that 
legislation ? 

Mr. Smiru. No; we have not. 

Mr. Keoeu. I hope I can elicit from the Department its attitude. 

Mr. Smrru. I am impressed by the fact that there is a discrimina- 
tion in contrast to the other toll activities. Insofar as the situation 
relates to a free bridge, the inherent discrimination there exists 
because one is a toll and one is a free activity. So the tax is only 
a small part of the inherent discrimination there. 

There is, I believe, some exemption, if the truck is itself carrying 
something which is subject to tax, there is a tax-free passage of the 
truck, I believe, but that does not resolve the basic difficulty. 

Mr. Keoeu. That is right; it does not remove completely the dis- 
crimination that now seems to operate against the ferry boats. 

The tax on leased wire equipment service applies whether or not 
the wires or services are within a local exchange area. As a result 
of this Intrafax, a service provided by Western Union which is 
claimed to be nontelegraphic, is subjected to the 10-percent tax while 
other companies competing with that service such as Telautograph, 
are free from the tax. Intrafax apparently is a duplicating process 
where exact copies of whatever it is are produced in a local exchange 
area. It ismy understanding, for pall gy in Baltimore the State em- 


ploys it to place in the hands of traffic court judges exact copies 


of drivers’ records to expedite the disposition of traffic violations. 

Apparently this is subject to tax primarily because the service is 
supplied by a telegraph company while substantially similar service 
supplied by others is not subject to tax. 

Mr. Smiru. As I understand that, and again I would like to be 
corrected if necessary by Mr. Winkle, the difference arose because 
the businesses are carried on in different ways. The telegraph service, 
the Intrafax, involves the use of a wire ow vned by the company sup- 
plying the service. So that the service does in effect involve the 
leasing of a wire and hence comes under the tax. 

The competing services are handled in a manner such that only 
the machines at the two ends of the wire are provided. 

Mr. Keocu. Does not Telautograph use the telephone company 
Wires ? 

Mr. Smiru. If they use the wire for the purpose, then the wire 
lease part of the activity will be subject to the tax. 

Whereas, if the company using the service has its own wire, then 


there is no commercial transaction involving the wire and hence 
nothing to tax. 


Is that correct, Mr. Winkle? 

Mr. Winker. Yes; as I understand the question, Mr. Keogh—and 
[ am not familiar with which one of the two companies you named 
operates by simply leasing the terminal facilities as distinguished 
from the one that leases both the terminal facilities and the wires— 
but it does result in a situation where in the case of the one who 
furnishes both the leased wire and the terminal facilities, the tax 
applies to the entire package, so to speak. 


68693—55 8 
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Whereas in the case of the organization which only furnishes the ter- 
minal facilities, the tax does not apply to those facilities, but the sub- 
scriber must, of course, pay a tax on his leased wire. The differential 
is the tax that applies to the terminal facilities. 

Mr. Kroeu. That would seem to be the kind of case where the impo- 
sition of an excise tax or not imposing it would seem to give one a 
competitive advantage over another. 

Mr. Winkie. Dependent on the way either one does business. That 
is correct, sir. 

Mr. Keocu. An exemption from the tax on leased wires, teletype 
wires, or talking services, special services or wire equipment, is pro- 
vided common carriers. This exemption does not, however, apply 
in the case of tax on telegraph or telephone messages. It is claimed 
that a teletype or tie wire or exchange service known as TWX which 
is furnished by American Telephone & Telegraph Co. and which is 
classified as special leased-wire service under which an exemption is 
provided for common carriers, is directly competitive with the regular 
telegraph service supplied by Western Union. 

And it is suggested that this creates a competitive discrimination 
and that as a result common carriers should be exempt from the 
telegraph tax or not exempt from the leased-wire tax. 

Mr. Smiru. I think there is that competitive difference in treatment. 

Mr. Kroc. Has the Department reached the point in its delibera- 
tions where it might make some recommendation with respect to that? 

Mr. Smiru. We would be opposed to the extension of the exemption. 
We are not at the point where we propose any additional taxation in 
this area. 

Mr. Kroeu. Would you propose as the corollary of not being in 
favor of the exemption the imposition of the tax on the leased-wire 
service by the common carrier ? 

Mr. Smiru. I am not sufficiently well acquainted with this topic 
to know whether we would propose it. I am not sufficiently acquainted 
with it to know whether we would oppose it. 

Mr. Krocn. Are you now developing the position that the Depart- 
ment is not for extending the tax to anything else or for relieving any- 
one subject to these taxes? 

Mr. SmirH. My comment was intended to be consistent with the 
Department’s position that we are against piecemeal dealing with 
these problems. 

Mr. Kroenu. As I understand one of the objectives of the committee 
is to do a complete job rather than piecemeal. Obviously we have 
to talk only about one at atime. We cannot talk about the whole field 
at once. 

As I understand it, Mr. Chairman, this is not intended to be a 
piecemeal operation. 

Mr. Foranp. The instructions given to this committee by the full 
committee were to take care of all technical and administrative prob- 
lems. That includes inequities and unfair treatment and what have 
you. 

In other words, I look upon it as a whole review and revision with 
the exception of the rate structure. 

Mr. Smrru. My remarks were not intended to refer to what the 
committee would or would not do. It was merely to indicate the 
status of the Treasury at this time on the topics. 
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Mr. Keocu. I understand that, but you sort of misled me when 
you took the position that this suggestion might be classified as a 
piecemeal operation. 

Mr. SmirH. No; merely the thought that if could give a definite 
answer at this time I would regard it as picemeal, because you men- 
tioned two very important topics in the communications area. 

There have been new methods and processes come along. 

Mr. Keoeu. I gathered the impression from your general state- 
ment yesterday that the probabilities would be that we would not get 
specific answers from you at these hearings, but I do think that one 
of the purposes of the hearing is to make a record which your Depart- 
ment might consider between now and the time we meet again. 

In the case of taxes on leased wires, typewriters, and talking-circuit 
special services and wire and equipment services, it is understood that 
the regulations include the salaries of operators, if any, in the employ 
of the person furnishing the services as a part of the charge for the 
services furnished and it has been suggested that the salary of the 
operators be specifically excluded from the face of these taxes in 
order to make it possible for the company supplying the service to 
employ its own operators. 

We wondered if the Department has given consideration to that? 

Mr. Smrru. I believe that would be a very appreciable effect on 
the revenue. The present treatment imposes the tax on what the 
company in fact sells. That is a fairly easily definable item. 

To carve out costs and say this part of the total is what is attribut- 
able to a certain element of the service would, I fear, lead to a good 
deal of controversy between taxpayers and those who were adminis- 
tering the law. 

Mr. Keoeu. To the extent that the salaries of the operators are 
included in that basis for the computation of the tax, you are in 
effect imposing a tax on the wages of those operators; are you not? 

Mr. Smrru. That applies in an ordinary Western Union or tele- 
phone service. You pay so much for the message in proportion to 
the bill. 

Now, to throw back to the telephone company and say “Carve out 
of this what proportion of the total bill is attributable to the existence 
of the wire between here and there” seems really formidable to us. 

Mr. Keoeu. An exemption is provided under the local telephone- 
service tax for the amount paid by the subscribers for the inateliation 
of instruments, wires, poles, switchboards, operators, and equipment. 

No such exemption is provided, however, in the case of long-distance 
telephone service or telegraph service. It has been contended that 
this creates a discrimination between telegraph and telephone service 
and it is suggested that in the case of telephione-service installations 
of this type, made under the local telephone-service category are 
exempt, while in the case of telegraph services all such installations 
are taxable, whether the local category or not. 

Mr. Smrrx. As for long-distance telephone service, I don’t believe 
there is in fact any tax on the installation even though there is no 
specific exemption. 

That occurs because the tax on long-distance telephone calls is on 
the message charge rather than service. 
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In the case of the local telephone calls the tax is on the service, 
that is the total billing. The tax on long distance is by the message 
that is sent. Of course, the instruments already have been there for 
local purposes so there is not in fact the tax for installation charges. 

Mr. Keocu. What is the incidence of the tax on the telegraph 
service ¢ 

Mr. Smirn. On the telegraph service, I think there again it is a 
question of imposing the tax on the message charge which is, in fact, 
rendered which is again a definable item. 

As I recall the history of this, it happened long before I was down 
here, the exemption for installation charges on local telephone service 
occurred in connection with the rural telephones where there were 
very substantial costs of putting in the wire and putting in the poles 
that might run literally to hundreds of dollars which would be a 
cost quite disproportionate to the actual conduct of the service. 

Mr. Mason. But there is a charge on the installation of telegraph 
service where there is not on the installation of telephone service; is 
there not? , 

Mr. Sniru. It is leased wire and equipment, I am informed. The 
telegraph service as such is a tax on the message. 

Mr. Mason. I understood that the telegraph service, the installa- 
tion of it was taxed; the telephone service, the installation of it was 
not taxed. 

Mr. Winx te. I will try to clarify that, Mr. Mason. 

The so-called installation charges in the case of the local tele- 
phone service are specifically exempted; that, as Mr. Smith indicated, 
and if my recollection serves me properly, was put in there largely 
to relieve rural subscribers of these initial installation costs where 
they had to string a wire for a considerable distance. 

In the case of the telegraph messages, as such, or in the case of 
long-distance telephone calls, as such, there is no particular problem 
because the rate is on the message and, to the extent that installation 
charges are included in the message rate, it is simply another item of 
cost that goes in to make up the rate. 

Where I think the problem does arise is in the case of so-called 
leased wire and wire equipment service where installation charges 
are subject to tax. I think that boils down probably, in the first in- 
stance, to a matter of revenue considerations which are withia Mr. 
Smith’s jurisdiction here, because I would assume that the installa- 
tion charges in the case of leased wire and equipment service are 
frequently pretty substantial. 

But there is definitely that distinction in the statute now. 

Mr. Mason. And that is the discrimination ? 

Mr. Krocu. It would seem to be that, Mr. Mason. At least we 
have raised the point and we may reflect upon it. 

The present tax on the transportation of property applies to trans- 
portation from one point in the United States to another. 

The suggestion has been made that this tax should not apply in 
the case of property shipped to a destination in the United States 
and subsequently reconsigned to a destination abroad and the proposal 
apparently is intended to include a situation where property is 
shipped to a pooling location in the United States and then a portion 
of it is subsequently exported. 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS’ 111 


I wondered whether the department has given any thought to that. 

Mr. Smirn. The difficulty, and I think it is a real difficulty, arises 
out of this pooling situation to which you refer. Let us say wheat 
is shipped in from many places to a grain elevator, and some of the 
wheat has a large freight bill and some has a small freight bill. Some 
of the wheat is shipped out in export. What is the amount of freight 
and tax thereon which it is presumed was attributable to that particu- 
lar shipment of wheat? 

Mr. Kroeu. It is not much of a problem to compute that, is it? 

Mr. Smtru. I see no basis for computing it. The shipper, I should 
think, would in his own self-interest, and quite understandably, 
assume that he was shipping out whatever had the greatest freight bill. 

Mr. Krocu. But he would have paid the tax on the shipment from 
2 point within the United States to the point of pooling. 

Mr. Smrru. But in point of fact, it is very unlikely that that would 
be the wheat which is in fact being shipped out. Perhaps this would 
have to be dealt with by a sort of averaging of the sort Mr. Mason 
was dealing with. 

Mr. Mason. May I interject this: I raise wheat on my farm, and 
I ship it to the elevator in Minneapolis. There are big storage facili- 
ties there. I pay the freight on it. I pay this bill here. Then the 
Minneapolis storage facility ships it across the water. Then they do 
not pay the transportation tax for the balance of that trip, but I pay 
it from my farm to the elevator. 

Mr. Smirn. That is right, and this suggestion is that there would 
be some way of rebating that. 

Mr. Mason. If I assign it to an elevator in Minneapolis, because the 
elevator is going to ship it away. 

Mr. Kroeu. You would not ship it abroad. 

Mr. Mason. If I shipped it directly abroad, I would not have to 
pay anything, under the present law. But no farmer—let us be prac- 
tical about this—no farmer ships abroad. He cannot afford to ship 
abroad. He has not enough grain to ship abroad. He has to sell it 
at the nearest elevator, Chicago or Minneapolis, or wherever it is. He 
pays then the 3 percent. When the elevator sells it in large quantities, 
they ship it abroad and they do not pay it. 

Mr. Krocu. Apparently some of those shippers in the same situa- 
tion as you have described yourself, would like to be relieved of that 
transportation tax because the shipment is destined ultimately to be 
shipped abroad. 

A number of bills have been introduced to provide that the docu- 
mentary stamp on real-estate conveyances should not apply where a 
State or local municipality is a party to the transfer. 

Has the department any thoughts about that? 

Mr. Smrru. I do not have a revenue figure on that as yet, as to 
what it would amount to. The tax, I believe, is eleven-hundredths of 
1 percent. As to whether in fact there is a burden on the municipali- 
ties such that there should be relief consistent with the general policy 
of no Federal taxes upon State and municipal activities is not quite 
clear. The real-estate transactions seem to be in a different category, 
really, than the sales of commodities where the excise tax is put on 
the commodity. Here is a tax which will have to be billed to the mu- 
nicipality unless there is some relief given. There are going market 
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prices on commodities. In contradistinction to that situation, a real- 
estate transaction has the nature of a unique transaction, where the 
price is not fixed in the open market and it is not an open-market 
orice. 

Whether the relief in effect would be to the municipality or whether 
the burden of the tax is on the municipality or is on the person deal- 
ing with the municipality, I think is by no means clear. 

Mr. Krocu. I am inclined not to find it easy to agree with you that 
the price for real estate is not fixed in the open market. Certainly in 
the city of New York we have machinery which well and adequately, in 
my opinion, protects the city, whether it is buying or selling its real 
estate. 

The question which arises here is: Should a local government be 
subject to the necessity of complying with the documentary stamp tax 
on its conveyances, whether into or out of it? 

Mr. Smirn. I believe that is so handled—and I have asked Mr. 
Winkle to elaborate on this—the tax is in fact required to be affixed by 
the nongovernmental party to the transaction. If, for instance, in a 
condemnation proceeding the price is fixed at a designated amount, 
that is without reference to the fact that there will be a documentary 
stamp tax. Therefore, the relief of the transaction from the docu- 
mentary stamp tax means that the net proceeds would be increased to 
the nongovernmental party by this amount of tax of eleven-hun- 
dredths of 1 percent. 

It is not clear that it would save money to the municipality itself, 
or that the burden in fact rests on the municipality as it does in the 
case of the automobile excise tax and the exemption there. 

Mr. Keroeu. I do not know that I would go along with that last 
statement. If the city were the seller, and the sale is under the ma- 
chinery created, and the highest bidder takes the property, the seller 
has to deliver the deed in form to be recorded, that is, with stamps 
attached. 

Mr. Suiru. I was thinking of sales to the city. 

Mr. Kroeu. They would have to be recorded. 

Mr. Smiru. I was thinking of and referring to sales to the munici- 
pality, which of course is the much more common situation. 

Mr. Keoeu. Not up our way. 

Mr. Wrnx ez. I do not know whether this would be helpful or not, 
Mr. Keogh 

Mr. Krocu. We have had interesting disposal of city-owned sites 
re last year or so, and it has been a good index to the real-estate 
value. 

Mr. Smirx. Under tax-title properties? 

Mr. Krogu. Some of them, but other properties are acquired, for 
example, for the building of a subway where it might cut across a 
block, and then when the subway is completed they sell the land above, 
subject to the easement of the subway. In many cases they get back, 
I dare say, more than they have paid for the land in the first instance. 

Mr. Smirn. In some cases they had excess condemnation just to 
cover the cost of the improvement. I recall that now. 

Mr. Kroon. It just gives rise to fundamental questions as to whether 
we should impose taxes of that nature on State and local governments. 

Mr. Wink ze. I was just about to say, Mr. Keogh, that the position 
of the Service in respect to a conveyance to which a State is a party, 
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whether the State is the buyer or the seller, is that although the docu- 
mentary stamp tax on conveyances is a dual liability tax in the sense 
that we can assert the tax against either the transferor or the trans- 
feree—we get only one tax but we can assert it against either—that 
nevertheless as a result of some court decisions we do take the position 
that where the sovereign’s participation in the conveyance is in the 
exercise of a governmental function, as it normally is, we will not 
assert the hability against the State. 

That means that the liability is only asserted against the other 
party. So I think the point Mr. Smith was making was that the 
extent to which the State is burdened and actually bears the economic 
burden of the tax, even though it has no legal liability for it, could 
very well vary depending upon the terms of the conveyance involved. 

Mr. Krocu. So much for that. 

It has been suggested that the loan of bonds and their return should 
be exempt from the tax on the transfer of bonds in the same manner 
as the loan of stock and return of the stock so loaned is now exempt 
from the documentary stamp tax. 

Mr. Smiru. I was surprised to find out recently that this difference 
of treatment does exist, and it seems to be a real discrimination. I 
have not found out yet how it got into the law or whether there was 
u good logic for it. 

Mr. Krocn. Do you think that might be an area in which the De- 
partment would come up with a definite recommendation ? 

Mr. Smiru. I think it would be an area in which we would come 
up with a definite recommendation, so long as that is not understood 
to imply that we will come up with a recommendation for extending 
an exemption. 

Mr. Kxrocu. In other words, remove the exemption from the stock 
transactions; is that right? It is understood that there is a double 
documentary stamp tax in the case of the sale of odd lots of securities; 
is that true ? 

Mr. Smrru. In some instances it is so, and in some instances it is 
not. Ifthe odd-lot dealer buys on the exchange in round lots and then 
divides it into odd lots and sells again, there will be the two taxes. 

It is my impression, however, that in many instances the very active 
odd-lot dealers do not, in fact, deal in round lots to the extent of their 
odd-lot transactions, and that they have enough activity in certain 
stocks so that they can in a sense match off the orders, one against the 
other. 

So to exempt the odd-lot transaction would give a differential advan- 
tage in favor of odd lots, that is, to the extent ‘that that activity is car- 
ried out. Others sell against their portfolio, as it were, as distinct 
from new purchases. 

Mr. Krocu. It would seem to me to be of increasing desirability to 
arrive at a definite solution of that problem, with an apparent in- 
crease In making available an opportunity to invest in common stocks, 
to people who have not heretofore had the opportunity. I am talking 
about the monthly purchase plan, and things of that nature. 

Mr. Smiru. Yes. 

Mr. Kroeu. One suggestion which has been received would exempt 
from the stock and bond transfer taxes, transfers from one revocable 
trust to another, where the grantor in the two cases is the same. It 
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has been stated that where the grantor of a revocable trust wishes to 
substantially modify such trust, it is usually much easier and simpler 
to set up a new revocable trust. However, because of the tr ansfer tax 
in the case of stocks and bonds, this can be rather expensive, even 
though desirable. 

Mr. Smirn. The present rules—and by that I mean the statutory 
provisions as well as the regulations 

Mr. Kroon. Let me understand you, when you make that state- 
ment, and I do not want to interrupt you. Are there ever cases where 
the statutory requirements are different than the regulations? 

Mr. Smiru. I did not mean that. I meant to suggest by that that 
sometimes the statutory regulation is so broad that to get the specific 
application you have to look at the rules. 

Mr. Keocu. I have heard from some people on occasion that the 
broader the statutory provisions are, the broader the regulations pro- 
mulgated thereunder generally become. 

Mr. Suirn. We are attempting in the new regulations which are 
being written now, to spell out all of the common, typical sorts of 
business situations. 

Mr. Kerocu. And to stay within the four corners of the law under 
which those regulations are promulgated ? 

Mr. Siri. That is the first and basic objective, emphatically yes. 
We are not writing the law the way we think it might better have been 
done. 

Now if I might go on, this particular illustration you gave is only 
one of a good many examples in this area, where there is, I think, in 
the law as it stands, a real lack of a consistent pattern for the imposi- 

tion or nonimposition of a tax. It might be done on the basis that 
every time there is a transfer for value, but only when there is a trans- 
fer for value, that the tax be imposed. 

If that were the guiding principle, then the situation you described 
I should think would clearly be excluded, there being no transfer for 
value. 

The other way that the approach might be made would be in terms 
of every time there is a transfer of an equitable interest, a transfer 
of title. 

Each trust being a separate and distinct entity, under that concept 
the tax would be imposed as it is now. The mere proposition that if 
something were done in a different way there would not be a tax 
does not seem to me to be a very solid basis for saying that therefore 
there should not be a tax because it is done in a particular way. 

Mr. Kroon. As I read that suggestion to which I last referred, i 
seemed to confine itself to revocable trusts, in which I daresay we can 
agree that there is only, at best, a nominal ‘transfer of title; for, if the 
grantor retains the right to revoke, he retains the right to take it back. 

Mr. Sarr. What I meant to ‘suggest by my general statement, 
Mr. Keogh, is that I would hope in our deliberations in the Treasury 
we are trying to get a consistent pattern. I would suggest that when 
I do come back here, I would hope to be in a position to suggest a 
general approach rather than dealing with these specific problems. 

Mr. Mason. A legislative approach, you mean. 

Mr. Sairn. I would think it would be a legislative approach in 
terms of recommendations. 
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Mr. Keocu. If it were not a legislative approach, they would not 
be coming back to us. They would do it by regulation. 

Mr. Mason. They have done many things in the past by regulation 
which the legislation did not warrant, in my opinion, and they have 
stretched the legislation to suit perhaps certain things. Those are the 
things which I feel we have got to be very careful to ‘guard against, 

Mr. Keocu. I agree with you, and that imposes upon us the require- 
men to enact further legislation to inform them that what they say 
we enacted in the first instance, we did not enact. 

Mr. Mason. Was not so, that is right. We have done that many 
times that I know of in the last 10 years. 

Mr. Smiru. May I presume to agree also on this, and say that many 
things which have come to my desk where there has been a proposed 
¢ hange, even though it seems more logical, I have said, “We must hold 
that until it is referred to the committee for a specific statutory 
authority.” 

Mr. Kreocu. We had an instance of it yesterday in the rerefining of 
lubricating oils. 

Mr. Smiru. Exactly. 

Mr. Keocu. We were almost faced with the necessity of telling 
you what we did many years ago. 

Mr. Saari. That has been the policy which the Service has adopted 
all along, of not imposing the tax on the rerefining. 

Mr. Kroon. It was surprising to me to be informed of the pendency 
of the pending regulation, conforming to what everybody seemed 
to think was the original intent of the legislation. 

It has been suggested that no taxable stock transfer tax should be 
imposed where, pursuant to a statutory merger or consolidation, stock 
of the continuing corporation is issued directly to the stockholders 
of the merged companies. 

Do you have any views on that subject ? 

Mr. Smarr. That is somewhat parallel to that first problem of de- 
ciding whether there is a transfer for value or a continuation of an 
equitable interest. There has to be some point at which a tax is im- 
posed. As to whether it should correspond or not, I do not know. 

Mr. Krocu. If we reach the point of adopting a definite policy with 
respect to that, I dare say that we should attempt at that time to in- 
clude all types of transactions coming within that point. 

Mr. Siru. I would hope the policy vy would be such that all of these 
specific illustrations could be presented and fall into one or the other 
of the categories, and the categories would stand or fall as they are 
sensible in de: aling with the spec cific examples. 

Mr. Kroeu. I have been informed that under the document: ry 
stamp taxes, there is considerable difficulty in defining the difference 
between a nontaxable corporate promissory note and a corporate bond 
debenture or certificate of indebtedness, which are subject to the vari- 
ous documentary stamp taxes. I have been asked to inquire whether 
the Department has any suggestions in this field, and would it favor 
a definition providing that ‘all corporate instruments of indebtedness 
are taxable if issued for a certain period, a definite period. 

Mr. Smirn. I have heard it suggested at times that 12 months would 
be a rule of thumb. I would like to have Mr. Winkle elaborate on 
the difficulties as they exist now. I am not fully informed on them. 
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Mr. Wrnkte. We have had some difficulties, Mr. Keogh, in deter- 
mining whether certain promissory notes issued by corporations are 
subject to tax as debentures, or not. We have held basically that 
promissory notes which have the characteristics of debentures are sub- 
ject to the documentary stamp tax. 

For example, we have sought to tax notes which have certain col- 
lateral agreements attached to them, which limit the borrower’s right 
to borrow additional sums or which specify that the holder of the note 
is to receive a complete accounting picture of the corporation, and so 
forth. 

We have had decisions in the courts both ways on the question. 
Our present intention is to try to bring the issue to the Supreme Court, 
barring some clarification in the law. 

Mr. Kerocu. Incidentally, you never give up short of the Supreme 
Court; do you? 

Mr. Winxte. I would not say that was entirely true in all cases, 
but it happens to be true in this one, certainly. It is a classification 
problem of determining the circumstances under which a promissory 
note is in fact a debenture because it has the characteristics of a deben- 
ture. 

Mr. Smiru. There should be clear, objective standards so that it 
would not be necessary to have to litigate or be in doubt when an issue 
1s put out. 

Mr. Kroen. This field is one in which not only would the haziness of 
the regulations be subject to clarification by further legislative act, 
but perhaps the haziness of the Supreme Court decision might also 
be considered. 

Mr. Mason. We have had to do that, too, as I know, in the last 10 
years. We have had to veto the decisions of the Supreme Court. 

Mr. Keocu. I think that is one area which will not be disposed of 
by the adoption of the manufacturer’s excise tax. 

Mr. Mason. No, it will not. But all of these headaches which you 
have been pointing out, or practically every one of them, would be 
done away with. 

Mr. Kroeu. It is my impression that in the case of the recapitaliza- 
tion of a corporation, a documentary stamp tax is due if new certifi- 
cates are required, but not if new certificates can be avoided, such as 
would be true where the prior stock had no par value on the fact of the 
certificate. 

Do you consider this inconsistent treatment; and if so, do you have 
any suggestions with respect to it? 

Mr. Smirx. Mr. Winkle, will you comment on the present rule on 
that ? 

Mr. Winx te. I think there is something of an erroneous assump- 
tion there, if I understand the question correctly, Mr. Keogh. Our 
position at the present is that we do tax recapitalizations, even though 
the corporate stock has no par value and no additional stock is issued 
to reflect the recapitalization. In those cases, the tax is based on the 
increase in the market value resulting from the recapitalization. 

There is, I understand, at least one court decision to the contrary, 
but that at present is our position. 

Mr. Krocu. It may have been that in this statement we misled you 
by using the term “no par value,” and I think it was intended simply 
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to illustrate that there are cases of recapitalization where no new 
certificates are issued. What do you do in those cases? 
Mr. Winkie. I will ask Mr. Fischgrund to answer that question. 


STATEMENT OF BERNARD H. FISCHGRUND, ASSISTANT CHIEF, 
EXCISE TAX BRANCH, TAX RULINGS DIVISION, INTERNAL REVE- 
NUE SERVICE 


Mr. Fiscuerunp. My name is Bernard H. Fischgrund, Assistant 
Chief of the Excise Tax Branch, Tax Rulings Division. 

This position, Mr. Keogh, is based upon a provision of the law which 
requires that in the case of recapitalization, the tax shall apply 

Mr. Kroox. Excuse me for interrupting you, but you say this is 
based upon a provision of the law. You have no regulations on taxes 
that are not based upon some provision of law, have you? 

Mr. Fiscuerunp. I wanted to bring out the point of whether or not 
certificates are issued. The provision of law, section 4302 of the code, 
requires that tax be imposed, in cases of recapitalization, on the cer- 
tificates; and parenthetically, the law says, “or on the shares where no 
certificates are issued,”—that tax would be imposed on the amount 
that is dedicated as capital for the first time. 

This will occur where the stock of a corporation is issued on a no- 
par basis, because if the stock of the corporation is on a par basis, 
under its certificate of incorporation it would either have to issue new 
stock or amend its charter so as to provide for an increased value in its 
par stock, which would be the equivalent of issuing new shares of 
stock. 

On the other hand, where you have the no-par stock corporate setup, 
we have interpreted this provision of law to mean that the corporation 
has in effect created shares without issuing certificates where it in- 
creases its capitalization on the no-par basis by taking an amount from 
surplus and putting it over into the capital account. 

Mr. Keoeu. And you impose the tax in that instance? 

Mr. Fiscuerunp. Just on the added amount. 

Mr. Kroen. That is a documentary stamp tax, is it not? 

Mr. Fiscuerunp. That is correct. 

Mr. Keroeu. So that you are telling them to affix the stamp on 
nothing; is that right ? 

Mr. Fiscnerunp. Under the regulations, they affix the stamps to the 

record books of the corporation. 

Mr. Keoeu. Even though there is nothing to affix it to. 

Mr. Foran. The committee will stand adjourned until 10 o’clock 
tomorrow morning, when we will continue with category 4. 

(Whereupon, at 4:05 p. m., the hearing was adjourned, to recon- 
vene at 10 a. m., of the following day, Thursday, October 6, 1955.) 
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SUBCOMMITTEE ON Excise Tax TECHNICAL AND 
ADMINISTRATIVE PROBLEMS, OF THE COMMITTEE 
on Ways AND MEANs, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to recess, in the hear- 
ing room of the Committee on Ways and Means, Hon. Aime J. Forand 
(chairman of the subcommittee) presiding. 

Mr. Foranp. The committee will come to order. 


Before we proceed further with the questions, I understand that Mr. 
Smith has some previous engagements made for tomorrow and will 
not be able to be here tomororw. If it is agreeable to the committee, 
I would like to have Mr. Smith comment on the return system which, 
as ost of us know, has been a burning question over a long period of 
time. After Mr. Smith has concluded his statement on that point, 


we will resume the questioning again going to the category 4, which 
is the documentary stamp tax, if any more questions are to be asked. 

Mr. Smith, you are recognized, and I would appreciate it if you 
would comment on the return system. 


STATEMENTS OF HON. DAN T. SMITH, SPECIAL ASSISTANT TO THE 
SECRETARY OF THE TREASURY ; HON. JUSTIN F. WINKLE, ASSIST- 
ANT COMMISSIONER OF INTERNAL REVENUE (TECHNICAL); 
BERNARD H. FISCHGRUND, ASSISTANT CHIEF, EXCISE TAX 
BRANCH, TAX RULINGS DIVISION, INTERNAL REVENUE SERVICE; 
JOSEPH A. KEARNEY, STAMP AND SPECIAL TAX SECTION, IN- 
TERNAL REVENUE SERVICE; AND ERNEST H. VAUGHN, DI- 
RECTOR, AUDIT DIVISION, INTERNAL REVENUE SERVICE 


Mr. Smirn. Thank you, Mr. Chairman. The return system to 
which you refer is, of course, that for the liquor and tobacco taxes, 
which was authorized at the discretion of the Secretary in the Inter- 
nal Revenue Code of 1954. 

When that was brought up before the committee, it was adopted 
with the understanding, as I recall it, that it would be put into effect 
only as the fiscal situation justified. 

There is an appreciable lag in collections when a return system is 
substituted for the stamp system now in operation, 
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To be precise, the total tax collections from liquor and tobacco to- 
gether run to about $12 million a day, calculated on a 365-day year 
basis. So for each day’s lag there is $12 million not coming into the 
Treasury. For each weeks lag, 7 times that; and for each months 
lag, it comes to $360 million. 

Mr. Foranp. That is not a loss in revenue, it is just a delay in 
getting it into the Treasury. _ 

Mr. Situ. It is a delay in getting it into the Treasury. 

Mr. Foranp. That point you are discussing now, does that come 
within chapter 51 of the 1954 code? 

Mr. Sairu. I believe that is in chapter 51. 

The delay, of course, means that the Treasury has to borrow the 
additional funds and incur an interest charge thereon. There is, 
of course, also, because of the delay in collections, a shift of collections 
between the 2 fiscal years. When a return system is adopted, that 
occurs. 

Under the existing situation, where we have, as evidenced in these 
committee deliberations on other points, had to take the position that 
we would oppose revenue losses from reductions in taxes, it has not 
seemed appropriate to us to put into effect by administrative action 
any relief for a particular industry. 

There were a variety of reasons advanced before the committee and 
to the Treasury for adopting the change from stamp to returns. 

From the standpoint of some industries, the particular interest was 
the saving in working capital that would come to them, with of course, 
the commensurate increase in the working capital burdens of the 
Treasury. 

Other industries wanted the return system for greater flexibility 
in administration of internal matters. From the standpoint of the 
Internal Revenue Service there were certain advantages, as for 
instance, the savings in the stamp costs. 

When the matter was under consideration before the committee, 
both this committee and the Finance Committee in the Senate, state- 
ments were made to the effect that when a return system was adopted, 
it would not be put into effect with the requirement of a frequency 
of return greater than once a week, as certain industries were fearful 
that it would be put into effect with greater frequency than that. 

Subsequent to the adoption of this return system, one industry, the 
brewing industry, came into the Treasury and unanimously and with- 
out dissent requested a daily return system because of the advantages 
that would accrue to it from an administrative standpoint. Since the 
industry was unanimous in requesting that, and since the daily return 
system could be put into effect with no significant revenue lag, we felt 
that that was an appropriate one to put into effect to get practice in the 
administration of a return system. 

As part of that, as part of that return system, permission was 
granted to the companies affected to have a 1-day lag in making their 
return if they put up a deposit in advance with the Treasury to cover 
that lag. That is so that there would not be any revenue loss. We 
have been that concerned in the application of the return system to 
avoid a revenue lag. 

Now, there have been numerous proposals from different industries, 
and from representatives of different groups within industries. There 
has been talk of a return system every 2 weeks, or twice a month. There 
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has been some talk of every 10 days. Others come in and say that 
anything less than monthly with the return due at the end of the 
following month, anything less than that would in effect be more of an 
annoyance than an impr ovement from their standpoint. 

To give the order of magnitude involved on that last mentioned 
proposal, the maximum lag i in collections, rounding it out to 60 days 
for 2 months, would be $720 million in cash flow to the Tre: asury. 

Mr. Foranp. On a monthly basis? 

Mr. Smirn. A monthly return with the return due at the end of 
the following month, would be a lag of $720 million, plus the inventory 
of stamps now on hand, which is of the order of $20 or $25 million, as 
closely as we could get to it, or approximately three-quarters of a 
billion dollars. From the standpoint of interest cost, that works out 
to an average lag in collections of something over half a billion dollars, 
$540 million as I remember it, which at 3 percent, to take a round 
figure, would be an interest cost of something over $16 million a year. 

We are aware that the industries are restive at not having had this 
return system put into effect. We are aware that many of the witnesses 
before you will comment upon their desires for that. For that 
reason, I think it is particularly appropriate that I have this oppor- 
tunity, which I am glad to have, to give the figures involved, and the 
nature of our thinking on this subject. It seems to us that not only 
is it appropriate, but it is consistent with the understanding with the 
committees, and in fact it would be inconsistent in the light of our 

commitments to the committees when this was adopted, to, by adminis- 
trative action, give relief of the scale of magnitude involved here, at a 
time when the budget situation is so very tight that we have to oppose 
other proposals for tax reductions. 

Mr. Foranp. In conjunction with that particular subject of the 
money that is involved, I was, with three other members of this com- 
mittee, the author of a ’pill as you will recall, dealing with regulation 
18, Treasury Regulation 18, and that had to do in addition to the 
returns, to the elimination of several pages of antiquated language 
that was in the regulation. 

What has been done on that? 

Mr. Smiru. Mr. Avis, I believe is not here this morning. He will 
be here this afternoon. I am very sorry that I am not informed on 
that, Mr. Chairman. 

Mr. Foranp. I will ask him that question. 

Mr. Smiru. Might I add one additional point to my statement 
here? Following the precedent in the brewing industry, there are cer- 
tain segments of some of the industries, other industries which are 
anxious to have a return system for other than the working capital 
relief that they get. I have only recently been informed of that on the 

part of one part of an industry. We will examine that, of course, 
to the extent that it can be done in a manner that will not involve 
any revenue impact. We, of course, want to carry forward and give 
such administrative relief as we can in that area. 

Mr. Foranp. I believe the tobacco industry is vitally interested 
in the switch from stamps to returns. 

rv Smiru. The tobacco industry and the liquor industry seem 
to be equally interested. 
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Mr. Foranp. They are the greatest users of the stamps, are they 
not ¢ 

Mr. Smirn. Yes, and it is only fair to say that it was recognized 
vy the Congress when this new system was adopted, that these in- 
dustries, as “compared to the other industries under excise taxation, 
pay currently 

Mr. Foranp. It was recognized not only by the Congress but also 
by the Treasury Department, because Mr. Avis was here, and speak- 
ing for the Been he went on record in favor of these changes. 

Mr. Swrrn. Oh yes, I did not mean to in any sense shift responsi- 
bility. It is a joint recognition of the principal. Nonetheless, this is 
a situation that has been in existence for generations, and we felt that 
we have to start from where we are and the relief has certain priorities. 

Mr. Foranp. That proves again your statement and mine that excise 
taxes have been an orphan child. 

Mr. Hertone. Let me see if I follow you there. 

The 1954 code did authorize the shifting from the stamp system 
to the return system but it was discretionary ; is that correct ? 

Mr. Smiru. That is right, Mr. Herlong. 

Mr. Hertone. Now, the reason they have not gone into that, as I 
understand from what you said, is because of the timelag and the 
postponement of revenue and the interest that would have to be paid 
by the Government on borrowed funds; is that correct ? 

Mr. Siru. That is right, sir. 

Mr. Hertone. In the interest of shifting over to this return system 
in which I am interested because we sell a lot of cigars down in 
Florida, as you know, have you given any consideration to the idea 
of shifting to the return system and requiring a deposit in advance 
equal to approximately the postponed revenue involved? The size 
of deposit required could then be cut down gradually over an extended 
period of time, and I was just wondering what you thought about that. 

Mr. Smirn. Since you’ve mentioned the cigar industry, I presume 
it is appropriate for me to say here that the cigarmaker s, in contrast 
to the cigarette manufacturers, or at least to the extent that they have 
represented themselves to me from both industries, indicate a particu- 
lar interest in the return system because the elimination of stamps 
will permit a greater diversity and variety in their packaging, and 
mere -handising. The stamps are typically printed in certain denomin- 
ations only, w rhich correspond to what have been the traditional sizes 
of packages. The cigar manufacturers would like to experiment in 
putting together packages with different numbers of cigars. 

The suggestion that is implicit in your question is one that has 
come to us “recently from some representatives of the cigar industry, 
and we are examining it very carefully to see if it can be put into 
effect. 

Mr. Mason. But you have already done that with the brewing 
companies ? 

Mr. Sarru. Yes, that is right. There we had a unanimous request 
by an industry, and I am sensitive, Mr. Herlong, to the commitment 
that was made by the Treasury to the Congress | that a return system 
would not be put into effect at the initiative of the Treasury with fre- 
quency of less than 1 week. So unless there is complete agreement, our 
hands are tied, in effect. 

Mr. Hertone. Thank you. 
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Mr. Foranp. Are there any further questions? 

Mr. Harrison. In that connection, the cigar industry is what we 
call a sick industry in comparison with its previous situation some 
years ago; is that not true? 

Mr. Smrru. I am not currently abreast of the cigar industry, Mr. 
Harrison. 

Mr. Harrison. Well, if they were allowed to make the return in 
such a way that it would permit greater diversity, and therefore 
— increased sales, the revenue of the Treasury might be sub- 
stantially larger ; or would it? 

Mr. SmirH. Well, to go from increased activity to a net increase 
out of the income tax involves a good many assumptions that it is 
pretty hard to count on. I might along that line, or relevant to the 
same point, say that we do feel that the different industries each have 
pretty persuasive arguments why they should not be last or left behind 
in the adoption of any return system with a delayed lag. It would 
seem to us inappropriate to exercise any administrative discretion 
that would give particular relief from a working capital standpoint to 
one of the industries as compared to the others, because they all have 
good arguments for the need of additional working capital, just as 
the Treasury also has a very tight operating position, especially under 
the debt limit. 

Mr. Harrison. It does not do the cigarette industry any good for 
instance, to have this change denied to the cigar in order to keep them 
equal, does it ? 

Mr. Smrru. Are you referring to the possible adoption of a daily 
return system ? 

Mr. Harrison. I am referring to the possible adoption of making it 
applicable to one industry instead of all of them. You said you would 
not do that because you wanted to treat them equally, as I understood it. 

Mr. Smiru. We see no basis in the law nor would we be at all com- 
fortable in exercising administrative discretion to single out one in- 
dustry to say that “you should get this working capital.” They all 
have good arguments. 

Mr. Harrison. What would be the cost in delay—I understand there 
is not any cost at all ultimately, in the shift, is there? Is that correct? 

Mr. Smiru. There is simply a delay in collections and the reason i 
am hesitating is that the delay is in a sense permanent until a company 
winds up its business. But there is no net ultimate loss to the budget, 
that is correct. 

Mr. Harrison. Now, what would be the cost in delayed revenue by 
months if this change were made for the tobacco industry only ? 

Mr. Suir. Just a minute; I hope that I can find that. 

Mr. Harrison. And leave the liquor industry the way it is. 

Mr. Mason. While he is figuring that out, Mr. Chairman, I just want 
to interject this thought: That the sick cigar industry is on the road 
to complete recovery because the proper medicine has been found for 
it. That is that tobacco, proper mixture for cigars, shall be all 
shredded up to have fine shredded tobacco, and that it shall be run out 
in a very thin paper sheet, and that that sheet will be cut into ribbons, 
and then the ribbons wound by that machine into the cigar, doing 
away with all of the present expense, and then the cigar industry will 
be on its feet. That was an invention just made here a week or two 
ago. 
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Mr. Harrison. Do you think that that is going to make us cigarette 
smokers to give up cigarettes and start smoking cigars? Is that right? 

Mr. Smiru. The tobacco is a little over a third of the combined total 
of liquor and tobacco. As I said, for both industries, it is $720 million. 
That would be roughly $250 million. 

Mr. Harrison. That is deferred a month ? 

Mr. Smirfh. That would be the maximum deferral at the end of the 
second month, if the operation was a monthly return due at the end of 
the following month. I have just been given the figure for the tobacco 
industry, pe it is $4,400,000 a day on a 365-day basis. 

Mr. Harrison. How long would it take to catch up, so there would 
be no temporary loss ? 

Mr. Smiru. it never catches up, Mr. Harrison. 

Mr. Harrison. You would be a month behind, or how much behind 
all of the time? 

Mr. Smiru. Suppose a system were to be put into effect, to pick a 
date, on July 1. That means that up through June, prior to the time 
that a new system went into effect, the Treasury would be getting the 
daily payments for stamps of $4.4 million daily. Then during the 
month of July, if the system were put into effect on July 1, there 
would be no daily receipts for that month. 

At the end of that month there would still be nothing coming in 
because the return would be due at the end of the following month. 
That is the end of August. So during the month of August, there 
would also be a lag of $4.4 million of receipts daily. That would be 
so until the end of August, at which time there would be a ra 
equal to the receipts due for the sales of July. So at the end of August 
the Treasury would receive the amounts due for the July business, 
and then we are in a cycle. At the end of September the money 
would come for the August business, and so on. There would never 
be a cleanup until the company ceased operations. 

Mr. Harrison. They would always be a month behind? 

Mr. Smiru. We would always be 1 month behind, and on the aver- 
age we would be another half month behind. That is in terms of our 
required borrowing. 

Mr. Harrison. Thank you, sir. 

Mr. Foranp. Are there any further questions on this subject? 

The Chair hears none, so we will proceed with the questions on the 
category 4, documentary stamp tax. 

Has any member questions on category 4? 

Mr. Hertone. I have some, Mr. Chairman. 

In connection with section 4231, documentary stamp taxes, in the 
case of the sale or transfer of capital stock, and similar interests, the 
present law provides a tax of 5 cents per hundred dollars of par value, 
or face value in the case of par value stock, and a tax of 5 cents per 
share in the case of no par value stock. The exception to these rules 
provide that in the case of more than $20 per share, the rate is to be 
6 cents instead of 5 cents. 

As in the case of the tax on stock issues, this different treatment for 
par and no par value can result in substantially different taxes with 
respect to stocks of identical values. Is the Treasury concerned about 
this problem, and if so, would you favor shifting to a tax based on the 
actual value of the stock transferred, with a single rate, or to some- 
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thing like the graduated scale of rates now used in the State of New 
York ¢ 

Mr. Smiru. This question, Mr. Herlong, does deal with rates, rather 
than administrative matters, and is it your desire that 1 comment on 
it even if it does get into the matter of rates? : 

Mr. Hertone. I am trying to find out if you would favor something 
that would more nearly equalize this tax burden, rather than the 
present system, which, of course, we recognize is not so in all cases. 

Mr. Sarrn. I agree that the results of the present system lead to, 
or are, in effect, ridiculous at times. That is in terms of the tax due 
related to the market value. It also has had a pronounced effect on 
the financial arrangements of companies in many instances, the shift- 
ing to a low par value, instead of no par, or a higher par value stock 
merely for the sake of getting or being qualified for the lower transfer 
taxes. In fact, some proxy statements I have seen indicate that as 
a reason for the change proposed. As a matter of fact, this is one 
of the things that we were working on in 1954 when we suspended 
all consideration of excise-tax matters. I do think, subject to further 
enlightenment on the subject as to the adverse effects of a change, 
that some sort of a sliding schedule, not necessarily the particular one 
that you read, but some sliding schedule that would correspond to 
market values would be better so long as it would get the same amount 
of revenue. I think that would make more sense on a continuing 
basis. As to whether the change would in some way upset investment 
practices that have developed over many years, I am not as yet 
aware. 

Mr. Hertone. Now, I understand that there is considerable uncer- 
tainty as to whether the documentary-stamp taxes on stocks, bonds, 
and real estate apply or do not apply where there is a sale or exchange 
of partnership interest and partnership investments in stock, bonds, 
and real estate. As I understand it, under the so-called entity theory, 
it would appear proper that there should be no documentary-stamp 
tax at the time of the transfer of an interest, but under the so-called 
aggregate partnership theory the documentary-stamp taxes should 
apply to a portion of various types of partnership property equal to 
the portion of the interest which was sold. 

Do you have any views on this question, or would it seem to you 
that the entity theory is probably followed more often than the aggre- 
gate theory under the new partnership provisions ? 

Mr. Smirn. Might I ask Mr. Fischgrund to bring us up to date on 
the thinking of the rulings people on this? 

Mr. Fiscuerunp. In this area, Mr. Herlong, the situation prior to 
1947 in the statute was a little drastic in the sense that where you 
had a transfer of partnership interest, the tax applied under the law 
to the total amount involved in the shifting of the interest. In 1947, 
Congress amended the law so as to specifically provide that where this 
change in a partnership interest takes place, the tax applies only to 
that ratio which the value of the new interest bears to the total asset 
value, or rather the total value of stocks, bonds, and real estate owned 

y the partnership. 

The specific provision of law is section 4351 of the 1954 code. 

We do now run into this problem by reason of the changes made in 
the 1954 code respecting the treatment of partnerships for income-tax 
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purposes, in contrast to no change on this subject in the excise-tax 
provisions dealing with documentary stamps. 

As a matter of interpretation, we have felt bound to follow the com- 
mon-law concept which in effect disregards the entity theory. How- 
ever, I believe the Federal courts in New York have disagreed with us, 
That is the present status of it. 

Mr. Hertone. Thank you. 

Now, it has been suggested to this committee that debentures which 
could be converted into stocks should be subject to only 1 documentary 
issue and stamp tax instead of 2. One at the time of the original 
issuance of the debentures and one at the time the debentures are con- 
verted into stock. I would like to have your comments on that. 

Mr. Sairn. Well, the process of first putting out a debenture issue 
which may or may not be converted, and we will assume for the illus- 
tration that it is converted, is a way of doing through an original 
issue what many other companies do by two successive issues, putting 
out the debt, then putting out a separate stock issue, calling the debt 
and using the proceeds of the stock issue to retire it. 

The net effect of the issuance of the debenture and the conversion 
into equity seems to me to come pretty close to the dual step, or double 
step that 1s perhaps more commonly done. 

I do not see any inequity or discrimination under the present rule. 

Mr. Hertone. You think the present system is all right in that 
regard ? 

Mr. Smrru. I see no arguments that convince me that there is any- 
thing wrong about it. 

Mr. Hertone. That was just a suggestion that was made to the 
committee. 

Mr. Smirn. Yes. Mr. Winkle, do you have anything to add on 
that ? 

Mr. Wrnztez. No; I think I would agree with Mr. Smith there, Mr. 
Herlong, that it seems to me that what has been done on the issuance 
of a convertible debenture is tantamount to the original issuance of 
a nonconvertible debenture. The call of the debenture and this the 
subsequent issuance of stock. It seems to me that under either con- 
cept realistically there are two issues, one of the debenture and one of 
the stock, and we so hold. 

Mr. Krocu. Except in the case of a nonconvertible debenture, which 
is called by the company, the issuing company retains the control as 
to whether that debenture will be converted into stock, but in the case 
of a convertible debenture, the right to convert rests in the holder. 

Mr. Winxte. Yes; I think that that is a qualification that should 
be made, Mr. Keogh. 

Mr. Krocn. And it would seem to draw a distinction between the 
convertible debenture and the situation which you have illustrated. 

Mr. Winxte. Well, the situation I had attempted to illustrate was 
one where the nonconvertible debenture was issued, and was subse- 
quently converted by the holder. 

Mr. Kroon. By the company, by the issuer. If it isa nonconvertible 
debenture, the holder has no rights to convert. 

Mr. Winx te. I stand corrected; that is right, sir. 

Mr. Hertone. In that case it would not be two separate transac- 
tions. 
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Mr. Winutz. That is correct, sir, assuming there is no further 
issuance. 

Mr. Koen. It is understood that certain religious organizations 
have created investment trusts in order to permit broader verifica- 
tion and qualified supervision of investments at low cost for small 
charities and varieties. It has been suggested to this committee that 
the shares issued by such trusts be exempt from the original issuance 
of documentary stamp tax. 

Mr. Smirn. Emotionally this seems a particularly worthy sort 
of exemption, but I think I will have to maintain my consistent posi- 
tion of opposing any exemptions. 

Mr. Keoeu. Even the worthiness of an objective, in other words, 
falls in the face of your position. 

Mr. Smirn. There are very few suggestions for tax reduction that 
are not worthy, Mr. Keogh. I hold no brief for the scale of taxation 
that we now have other than that it is required by expenditures. 

Mr. Hertone. The overriding consideration in your mind and in 
the mind of the Department, should I say, is the loss of revenue? 

Mr. Smiru. That is right. 

Mr. Hertone. Now, at the present time, there is a documentary 
stamp tax imposed on the original issue of shares of certificates of 
stock issued by corporations varying according to whether the stock 
has or has no par value. In the case of par value stock, the tax is 11 
cents per hundred or fraction thereof, or par or face value of each 
certificate. In the case of no par stock, the tax is 11 cents on each 
100 dollars of actual value, or fraction thereof, and where the value 
is less than $100, the tax in the case of no par value stock is 3 cents 
on each $20 or fraction thereof, of the actual value. It has been 
pointed out that this difference in treatment can often result in 
substantially different taxes, depending partially on whether or not 
the stock issued has a par value, even though actual value of the stock 
isthe same. To meet this problem, it has been suggested that the tax 
rate should be applied to the actual value of the capital stock issued 
without regard to whether the shares are par or no par value. That 
is a long question. 

Mr. Smrru. That is exactly along the lines of the previous question, 
and I would give the same answer. If anything were to be done on 
the transfer, it should be done on the issuance. 

Mr. Hertona. Thank you very much. 

Mr. Foranp. Are there any other questions on the documentary 
tax feature? 

Mr. Keoeu. I have no further questions. 

Mr. Herlong has taken care of mine, and obviously did it in better 
fashion than anyone else could have. 

Mr. Foranp. Well, if we have completed the questioning on cate- 
gory 4, we will now go to category 5, which is excises on wagering, 
coin operating devices, bowling alleys and so forth. Regulatory taxes 
also, except those on narcotics, because we have another subcommittee 
that deals with narcotics. 

Mr. Smith, it has been suggested to the committee that where the 
occupational tax on a coin-operated machine has been paid with re- 
spect to one location, it should not be necessary to pay another tax 
where the machine is moved to another location for part of the year. 
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This suggestion is made especially with respect to amusement devices 
which frequently are ceil in resort areas only during the summer 
months. Have ou any comment on that? 

Mr. Smrrn. This has particularly great administrative problems, 
and as it is primarily an administrative matter, I would like to have 
Mr. Winkle comment on it. 

Mr. Wrinxte. At the present time, Mr. Chairman, as you know, the 
stamp tax on coin operated devices is a so-called occupational tax. 
Being that, the tax applies to the location owner. The determination 
of whether the tax applies depend upon whether it is in a particular 
rlace. 

; The suggestion as I understand it is that the tax should be levied 
more or less on the machine without regard to whether it is trans- 
ferred from one location to another. 

Apart from some revenue implications that I would think the sug- 
gestion would have, which Mr. Smith may wish to comment on, it 
would present us with this kind of a problem: At the present time, in 
checking to determine whether the occupational stamp tax has been 

aid with regard to a machine or a battery of machines, it is necessary 

or our agents only to go into the place and observe whether or not 
there is an occupational stamp tax posted on the walls of the premises, 
covering the one or more machines that are there. Under the pro- 
posal, it would be necessary for us to devise some way to affix the stamp 
to the machine itself, and of course it would mean that in checking to 
determine whether the tax had been paid our men would have to go 
from machine to machine to determine whether or not they bore a 
stamp. 

Now, that in and of itself is something of an administrative burden. 
That is to say it would be more burdensome than the present require- 
ment. 

In addition to that, we had an experience under the old automobile 
use tax that you may remember that it is rather difficult to devise a 
way to affix a stamp to a machine or automobile that is good, as in the 
case of these taxes, for a year without the stamp being mutilated, 
falling off and so forth. 

So we would foresee a good many administrative difficulties that a 
suggestion of that kind would breed, as distinguished from the pres- 
ent system. 

Mr. Foranp. Is the tax applied now on the basis of the number of 
machines, or just as to the location ? 

Mr. W1nkELE. No; it is geared to the number of machines, In the 
case of coin-operated amusement devices, if my memory serves me, it 
is $10 per year per machine. In the case of coin-operated gambling 
devices, it 1s $250 per machine. But the tax is levied on the location 
owner, and if the machine is moved from one location owner to 
another, the new location owner incurs another tax with respect to 
those machines. 

Mr. Foranp. If the machine is owned by the individual and he 1s 
at one of the beaches, during the summer months, and he operates a 
place in the city during the winter months, is there any way that he 
could have authority to transfer the machine without incurring an- 
other tax? 

Mr. Winxur. May I ask Mr. Kearney to answer that question, Mr. 
Chairman? I am not certain of the answer myself. 
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Mr. Foranp. Will you identify yourself for the record, please? 

Mr. Kearney. My name is Joseph A. Kearney, Stamp and Special 
Tax Section of the Internal Revenue Service. 

By specific provision of law, section 4905 of the 1954 code, a man 
can discontinue his business at one place, and transfer all of his de- 
vices to a new location without incurring additional special tax 
liability. 

Mr. Waxes How does he go about that? 

Mr. Kearney. He files an application with the district director, to 
have his stamp transferred to a new address. 

Mr. Foranp. Therefore, he does not have to pay a second tax? 

Mr. Kearney. No, sir. 

Mr. Foranp. You have answered the question. 

Mr. Kearney. That applies only to the same owner. 

Now, in those cases wines a man is in business, say, in July, that 
is when the tax is first incurred, and he discontinues that business, 
there is no redemption of the unused portion of the special tax stamp. 

Mr. Foranp. But if this man continues year after year to operate 
in both locations, part of the year in one and part of the year in the 
other ? 

Mr. Kearney. There is only one special tax collected. 

Mr. Foranp. But he must move his entire business. 

Mr. Kearney. That is the taxable business; by that I mean all of 
the amusement or gaming devices in operation. 

Mr. Foranp. If he is running a variety store at one of the beach 
resorts, and in conjunction with that operates the machines, and then 
in the wintertime he continues to operate his variety store but moves 
his machines to another place in the city, he gets a transfer of that, 
too ‘ 

Mr. Kearney. That is right. 

Mr. Hertone. And go back again the next year and pay another 
tax ? 

Mr. Kearney. That is correct. 

Mr. Foranp. Here is another suggestion : 

An exemption from the $20 per year tax on bowling alleys, billiard 
and pool tables is presently provided in the case of billiard or pool 
tables in a hospital, and if there is no charge for bowling alleys, bil- 
liard and pool tables maintained exclusively for members of the 
Armed Forces, if there is no charge made for their use. 

It has been suggested that no tax should be imposed with respect 
to any organization operating bowling alleys and billiard and pool 
tables without at any time imposing a charge. 

What is the comment on that suggestion ? 

Mr. Smrra. My comment is the same one that I have had before, 
that we would oppose the extension of exemptions. 

_ Mr. Foranp. Regardless of the worthiness of the proposal if it 
involves a loss of revenue, the Treasury is opposed to it? 

Mr. Sir. In due course of time—when we get all of these worthy, 
more or less, things together and see if there is a great deal of worthi- 
ness for very little revenue—it would be a very happy discovery. 

Mr. Foranp. When we are in the money, we will be fair? 

Mr. Mason, do you have any questions? 

Mr. Mason. I have none. 

Mr. Kroer. I do not. 
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Mr. Foranp. That seems to conclude the questioning on category 5, 
and we go to category 6 on import taxes. 

Has anyone any questions on import taxes? 

Then we go to category 7, which is the tax on distilled spirits, and 
I understand that Mr. Avis will be here this afternoon. He is not 
here this morning. 

Mr. Smiru. I can get him this morning if you wish to take this up 
now. It was my understanding that you perhaps wanted to have some 
questions with Mr. Winkle on his general statement on procedural 
matters. 

Mr. Foranp. I am advised that some of the members have some 
questions that they feel should be directed at Mr. Smith on this sub- 
ject, and then they have some specific questions for Mr. Avis this 
afternoon. 

Therefore, Mr. Keogh, you are recognized. 

Mr. Kroeu. Thank you very much, Mr. Chairman. 

At the time of the passage of the Internal Revenue Code of 1954 it 
was indicated that, due to a lack of time, the revision of the distilled- 
spirits provision relating to the other alcoholic beverages and tobacco 
products—I didn’t give that correctly. At the time of the passage of 
the Internal Revenue Code of 1954, it was indicated that, due to a lack 
of time, the revision of the distilled-spirits provisions were more lim- 
ited than in the case of the provisions relating to the other alcoholic 
beverages and tobacco products. 

It was stated that an alcohol and tobacco survey committee of the 
Treasury Department was at that time working with a committee of 
the distilled-spirits industry, to consider further changes for submis- 
sion to the next Congress. 

Could you tell us whether that work has been completed and 
whether it will be possible for the Treasury Department to submit a 
list of the further suggested changes in the case of the taxes on dis- 
tilled spirits? 

Mr. Smirn. That is the subject which Mr. Avis will present this 
afternoon. The work has been completed within the Alcohol and 
Tobacco Tax Division, and the complete working draft will be pre- 
sented to the committee. As indicated in my preliminary remarks, it 
came to the Treasury Department only last week. It has not been 
fully reviewed in the Department, so that it is not given at this time 
with a departmental recommendation. 

Mr. Keogu. Do you know whether those suggestions, if any, will 
mnaenee changes in the other alcoholic beverage taxes, and the tobacco 
taxes ¢ 

Mr. Smiru. I think this has been overwhelmingly in the distilled- 
spirits industry. The tobacco and brewing, and I think the wine, sec- 
tions were substantially rewritten in 1954. Now, it may be that there 
are some minor revisions in other than the distilled-spirits section. 

Mr. Kroeu. Is it the expectation of the Department that the sug- 
gestions that will emerge from this consideration will be available to 
this subcommittee at any time? 

Mr. Smrru. As of 2 o’clock this afternoon, Mr. Avis will be here 
to present precisely that matter. 

Mr. Mason. But what Mr. Avis will present will not have received 
the approval of the Department as yet. 
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Mr. Kroeu. Do I gather from your last statement that we can 
look forward this afternoon to some specific suggestions from a rep- 
resentative of the Department ? 

Mr. Smiru. Specific to the extent of suggested statutory language, 
Mr. Keogh. That is completely specific. 

Mr. Krocu. My serious loss is that I find it impossible to be here 
this afternoon, but I will read the record of the proceedings with some 
interest. It has been suggested that manufacturers of medicine, food 
flavors, and so forth, be allowed to obtain distilled spirits on the pay- 
ment of a tax of $1 per gallon, where they are licensed and bonded, 
instead of using the present drawback system. The objection to the 
drawback system is, of course, that it ties up a disproportionately large 
amount of working capital. Does the Department have any thoughts 
on that area? 

Mr. Smirn. I have discussed this with Mr. Avis, and I have been 
impressed with the administrative and enforcement difficulties that 
would arise from a change. I believe the present system was put into 
effect at a time when there were deemed to be abuses under a previous 
method. It is felt that a change would again open the way for those 
abuses. 

Mr. Keocu. When was that change put into effect ? 

Mr. Smiru. In 1942, I believe. I am sure that Mr. Avis could elab- 
orate in much more detail on these particular abuses than I have. It 
has been called to my attention, and I have indicated my general 
reaction. 

Mr. Kroeu. Present law provides that the tax on distilled spirits 
is to be collected at the rate of $10.50 on each proof gallon, or wine 
gallon where below proof. It is understood that when domestically 
produced spirits are withdrawn from bond at 100 proof or above, the 
spirits are reduced to the desired proof by the addition of water after 
the tax is paid. Thus the tax actually collected on domestically pro- 
duced spirits bottled at the usual 86 proof is actually only $9.03. 

However, imported spirits which are bottled before being shipped 
into the country are usually bottled at less than 100 proof, and thus 
are taxed on the number of wine gallons they represent rather than 
the number of 100-proof gallons. 

The suggestion has been made that the reference to wine gallons in 
this respect should be removed. 

Does the Department have any position on that? 

Mr. Smirn. We have no recommendations for change on this. The 
subject is one that has been familiar, I know, to the committee in past 
years, in connection with proposed legislation several years ago, as a 
matter of fact, on customs simplification. It is a highly controversial 
matter within the various segments of the industry. 

In the material which Mr. Avis will present on administrative 
matters, this is one of the extremely controversial items which has not 
been raised to this time. 

_ Mr. Keocu. In other words, we have now referred to a subject that 
is complicated to the second degree, in that it involves not only ex- 
cises but customs? 

Mr. Smirn. Precisely. Or effects comparable thereto. 

Mr. Kroon. Thank you, Mr. Chairman. 

Mr. Foranp. Does anyone else have any further questions on cate- 
gory 7? That is distilled spirits, beer, and wines. 
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If not, we will move to category 8. That is taxes on products. 
Does anyone have any questions on that ? 

Mr. Harrison. I have a question. 

Requests have been received for an exemption from the cigarette 
— ee distributed without charge to veterans in veterans’ 
nospitals, 

What is the Department’s attitude on that? 

Mr. Smiru. As I understand it, that can be done now, so long as 
it is done by a Government agency. The proposal, I believe, is to 
permit other organizations to be handling tax-free cigarettes. 

I think the experience has been that there is a good deal of concern 
and fear of abuse when tax-free cigarettes become available outside 
of the strict control of the Government. The effect which is desired 
to get the tax-free cigarettes to the patients in the veterans’ hospitals 
can already be realized. 

Mr. Harrison. That can be done even though the veteran is in a 
nonveteran hospital under existing law? 

Mr. Smirn. May I ask for a clarification on that ? 

It has to be a State or local government hospital, I am informed, 
and it is not for all hospitals, as yet. 

Mr. Harrison. Well, what do you think or do you advocate the 
retention of that distinction, and if so, why ? 

Mr. Smiru. I am not fully informed as to the necessary require- 
ments that would have to be imposed to avoid abuse. I should be 
glad to look into it with Mr. Avis. 

Mr. Harrison. If the Government is making the distribution, what 
opportunity for abuse is there? 

Mr. Smiru. You mean under the present Government agencies? I 
presume the difficulty now is that the Government agencies are not 
in a position to get into those hospitals, and if it were to be done by 
an existing Government agency, offhand I should think that we would 
try to find a way to permit the same agencies to go into other hospitals. 

Mr. Harrison. There should be no distinction in the law, are you 
saying, as to what type of hospital the veteran is in? 

Mr. Smiru. That seems a logical proposition, sir. 

Mr. Harrison. Thank you. 

Mr. Foranp. Are there any further questions ? 

Then we move on to category 9, which is other excise taxes. 

It has been suggested that the United States Tax Court should be 
granted jurisdiction in the field of excise taxes to determine the legality 
of advance Service rulings issued prior to the time of sale or use, and 
to redetermine deficiencies or overassessments in tax prior to payment. 

In this connection, it has been suggested that the number of judges 
of the Tax Court be increased in order to form a special excise-tax 
panel to expedite consideration of these cases. 

Mr. Smirn. I discussed that question this week, as an important 
one, with the new General Counsel of the Treasury who has been in 
office a matter of, I think, not over 2 weeks at the present time. He 
has a good many things to get on top of, and I have told him that I 
wanted him to consider this and will pursue it with him as soon as 
I can. It is a matter involving problems of the General Counsel’s 
Office so that until I can discuss the matter with him, I have no position. 
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Mr. Foranp. Can I assume from that statement, Mr. Smith, that 
by the time you again come before the committee you will have that 
question cleared up? 

Mr. Smiru. I took the initiative of presenting it to him as some- 
thing that I thought was very important and he get on very promptly. 

Mr. Foranp. Thank you. 

The regulations on gasoline, lubricating oils, and matches were last 
revised in 1944, those on most other manufacturers’ excise taxes in 
1940, those on admissions, dues, and initiation fees in 1941, and those 
on stamp taxes, coin-operated devices, safe-deposit boxes, and trans- 
portation, and communication taxes, in 1941 or 1942. 

I believe that everyone recognizes that these regulations have now 
become seriously antiquated. 

Could you tell me whether the Service has any specific plans as to 
the revision of excise-tax regulations oe and if so, when it is 
hoped to publish any of these new regulations ? 

Mr. Winger. Mr. Chairman, I think excise taxpayers have a com- 
pletely justifiable complaint in terms of the antiquity that attaches 
to most of the excise-tax regulations at the present time. 

I think in part, at least, it is due to the stepchild status of the excise 
that has been referred to from time to time during these hearings. 
As to what the future holds, we have taken the opportunity afforded 
us by the complete revision of the code to weidateein also a complete 


revision of the excise-tax regulations. We hape that those revisions 
will not merely be a paraphrase, or a restatement of existing regula- 
tions, but will pick up numerous published and unpublished rulings of 
significance that have been issued over this considerable period of 


time, amendments to the regulations that have been issued in the form 
of Treasury decisions, etc. In short, our aim is to come up with an 
up-to-date revision of the excise-tax regulations. 

Now, as to the timing on it, as I indicated yesterday in response to 
a question, we are confronted with the necessity for preparing numer- 
ous new regulations under the 1954 code. As I recall, however, few, 
if any, changes in substance were made by the new code in the excise- 
tax provisions. It was largely a matter of rearrangement. That is in 
contradistinction, of course, to the rather substantial revisions that 
were made in the income-tax portions. 

So that, to date, we have felt under compulsion to give a higher 
degree of priority to regulations under the new income-tax provisions, 
which reflect numerous substantive changes, than to regulations under 
the excise-tax provisions which, for the most part, reflect only a rear- 
rangement of old sections. 

I do not mean by that, however, to minimize the importance that we 
attach to a thoroughgoing revision of the excise-tax regulations. It 
is simply a matter of which ones we can take first with the limited 
manpower that we have, and the sizable job that confronts us in the 
whole regulations area. 

Mr. Foranp. In other words, you intend to work on it? 

Mr. Winxtie. Yes. As a matter of fact there are tentative drafts 
prepared on most of the excise-tax regulations at the present time but 
they still require a lot of work. 

Mr. Foranp. You are not just referring them back to the orphan 
category ? 
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Mr. Winxz. No; but we have a real problem in terms of how soon 
we can get to them, in view of the pressures and demands that we are 
confronted with almost daily on certain of the newer income-tax 
provisions. 

Mr. Foranp. Do you have a special staff that has been put on to 
handle these new regulations since so many of them were made neces- 
sary by virtue of the tax revision ? 

Mr. Wrinxtz. Yes, sir; they are handled in what we call our Tech- 
nical Planning Division, on the Commissioner’s side of the house, so 
to speak, in collaberation with the Legislation and Regulations Di- 
vision of our Chief Counsel’s Office. It is a joint effort. To answer 
your question specifically, there are special organizational segments 
of the Service that are set up to do nothing other than to handle 
regulations under the new 1954 code. 

Mr. Foranp. That is in addition to your regular working staff? 

Mr. Winxz. We supplemented that as we had to. We always 
had that sort of an organization to take care of regulations under 
revenue acts that antedated the 1954 code, that is as pieces of tax legis- 
lation were enacted, we had to have a group that would work on 
regulations. When the 1954 code came along, we had to supplement 
the people that we had in that existing division, with additional peo- 
ple, some of whom we detailed from our Tax Rulings Division. That 
was to help cope with the extraordinary job that we had to do when 
the new code was enacted. 

Mr. Foranp. Could you give the committee an idea of how many 
persons you have working on regulations? 

Mr. Wrvxtz. I do not have that figure at the present time but I 
will be happy to supply it for the record. 

Mr. Foranp. I think that that would be very interesting, because 
whether we agree or disagree as to the number required to do the pob, 
we know it is a great big job that has to be done, and the Service is 
being pressed for action. I think in fairness to all concerned it might 
be well to have that figure in the record, showing how many people 
are devoting their full-time to the preparation of regulations. 

Mr. Winx ez. I will be glad to supply that, sir. 

(The information requested follows :) 

At the present time there are 26 tax analysts in the Technical Planning Divi- 
sion and 20 attorneys in the Legislation and Regulations Division of the Chief 

Jounsel’s Office who are engaged in the drafting of regulations (other than those 
relating to alcohol, tobacco, and certain firearms taxes). None of these employ- 
ees works full time on the regulations program, since the same personnel from 
time to time are called upon to prepare reports on bills pending before the 
Congress, to assist in the Department’s legislative program, and to perform 
other tasks within the jurisdiction of the respective divisions. It is estimated 
that approximately two-thirds of their time is devoted currently to the regula- 
tions program. 

In addition to the foregoing personnel, 10 employees of the other technical 
divisions of the Service were detailed to prepare initial drafts of certain specified 
sections of the regulations. These employees will remain available in an advi- 
sory capacity until the regulations in question are issued in final form. 

Mr. Foranp. Thank you. 

Are there any further questions? 

Tf not, I believe at this time, if the committee will agree, it would 
be well to include in the record in view of the many statements made 
by Mr. Smith and others, particularly Mr. Smith in this instance, 
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of the position of the Treasury being opposed to any changes that 
might result in any loss of revenues, it is wise to, I think, put in the 
record here the entire program recommended by the President and 
the Treasury which has been enacted in the 1954 Code and show that 
it has been estimated that revenue losses would have totaled under 
those recommendations between $3.7 billion and $4.3 billion a year. 
In the matter of a few million dollars involved in a revision of the 
excise-tax schedule, if that should come up, I do not believe that we 
should place the dollar ahead of fairness to all concerned. I offer 
this for the record. 
(The document heretofore referred to is as follows:) 


Had the entire program recommended by the President and the Treasury been 
enacted into the 1954 Code, it has been estimated that revenue losses would have 
totaled between 3.7 and 4.3 billion dollars a year. 

The following listing of the President’s tax propoSals is in rough order of 
their revenue significance. Estimates of the average annual revenue losses in the 
years 1956-60 are given in parentheses. 

(a) Proposed reliefs for businesses and investors (3,200-3,800 million dollars). 

1. Accelerated depreciation (1,500—-2,000 million dollars). 

2. A 15-percent tax credit and $100 exclusion for dividends received, with 
lower transitional provisions the first 2 years (1,100 million dollars). 

3. Removal of 2 percent penalty tax on consolidated returns and tax of 
roughly 8 percent on intercorporate dividends (200-300 million dollars). 

4. Preferential treatment of business income from foreign sources (150 
million dollars). 

5. Extension of business loss carryback (120 million dollars). 

6. Option of corporations to be taxed as partnerships and vice versa 
(70 million dollars). 

7. Various accounting provisions, particularly more liberal treatment of 
prepaid expenses and income (50 million dollars). 

8. Liberalized treatment of pension and profit-sharing plans, stock option 
plans, research and development expenses, soil-conservation expenses, cor- 
porate reorganizations, penalty surtax on corporate excess accumulations, 
and so on (25-50 million dollars). 

(b) Proposed reliefs for individuals, other than in their business or investing 
capacities (500 million dollars). 

1. Retirement income credit (150 million dollars). 

2. Increased deductions for medical expenses, contributions, installment 
contract interest, and child care expenses (245 million dollars). 

3. Liberalization of personal exemption and head-of-household provisions 
(95 million dollars). 

4. Miscellaneous minor reliefs, e. g., exemption of sickness benefits (up 
to $100 weekly), and change in annuity taxation (20 million dollars). 


Mr. Hertone. In that connection, I think the Treasury did state 
there were overriding considerations in the matter of the trans- 
portation tax to Caribbean areas, and to Mexico and Canada. While 
they did not like to lose the revenue, I believe they did state that 
the overriding considerations and good will involved, made it worth- 
while for them to agree or yield to the State Department in that 
respect. 

Mr. Foranp. Under the circumstances, I presume Mr. Herlong 
feels ee we should yield to the fair treatment of the taxpayer 
as well ¢ 

Mr. Hertone. Certainly. 

Mr. Foranp. I understand that we have no more direct questions 
for Mr. Smith, and so in view of the fact that you have to be away 


tomorrow, Mr. Smith, I would like to make this statement at this 
time. 
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I appreciate your appearance, and your patience and your willing- 
ness to help us but regret that you were unable to make any specific 
recommendations to us. In view of that fact, the thought has occurred 
to me that it would be agreeable to you after the public witnesses are 
heard, to have the Treasury staff work with the staff of the Joint 
Committee on Internal Revenue Taxation as well as the staff of this 
committee and the full Ways and Means Committee to draw up a 
set of joint recommendations for this committee, that you would 
get together and try to work on this and agree on some specific recom- 
mendations so that when you again come before the committee you 
will have something specific to offer. 

I want the full group working on this to take into account the 
problems that we have discussed, the problems which will be raised by 
the public witnesses, as well as the problems which come to your par- 
ticular attention. I am still of the firm belief that you people have 
encountered a number of problems that could have been brought to 
the attention of the committee but perhaps were withheld at this 
time because of the revenue factors or for some other reason. Even 
though the revenue might be involved, I believe that the committee 
is entitled to know what those problems are, and if the Treasury De- 
partment feels, and they want to make mention of the fact that this 
particular problem would cost so much and so much, that would help 
us but the final decision is up to the committee to make in its report. 

When these recommendations are prepared, the joint recommenda- 
tions I mean, then if the Treasury has recommendations of its own, 
or the joint staff has recommendations of its own, we would like to 
have all of them. I recognize that to draw up such recommendations 
is going to take some time, and while it was the intention of the com- 
mittee originally to have a lag of probably a week from the end of 
the hearings of the public witnesses until such time as we called the 
Treasury people back, I am inclined to believe that probably it would 
be closer to 30 days and we are going to be fair. We are going to 
allow you 30 days to do that work. 

The specific date that we will return to work on this of course will 
be decided a little later on by the committee, and public announcement 
will be made. 

I think with the cooperation of all concerned we can accomplish 
our purpose, and I sincerely hope that that will be done. 

Mr. Satan: The procedure which you suggest, Mr. Chairman, is 
not only agreeable to us, we welcome it wholeheartedly, and as exactly 
the way in which we can most effectively proceed on this. I assure 
you of our full cooperation and collaboration. 

Mr. Foranp. I think I made it clear that the principal point, if pos- 
sible, is joint recommendations. If you can’t reach an agreement on 
all of those things, then the Treasury has a right and we will respect 
that right that they make their own recommendations. 

And we reserve that same right, of course, for the joint committee, 
realizing that the Joint Committee on Internal Revenue Taxation, 
and the Treasury are not always in agreement. We, as a committee, 
have to sit as arbiters of that situation, and we assume that respon- 
sibility, and expect you to bring your dissenting views to us, so that 
we may make a decision as to what we will recommend to the full 
committee. 
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Mr. Smiru. We will proceed immediately with Mr. Irwin and Mr. 
Stam, and I assure you that I feel we can get some useful results. 

Mr. Mason. I think this is a very excellent outline giving the joint 
staff and the Treasury the 30 days or whatever it is to go over the 
testimony in the public hearings, and all of the complaints that will 
be registered, and then come up with some definite and specific recom- 
mendations to this subcommittee. 

In fact, that is approximately what I understood was what you 
kind of hinted at or suggested in the beginning, was it not, Mr. Smith? 

Mr. Smith, you said you could not be now specific, but you thought 
that perhaps after the public hearings that you would be about ready. 
I think that is fine, Mr. Chairman, and I give my full approval to it. 

Mr. Foranp. Thank you, Mr. Mason. 

Mr. Mason. And I am speaking, you know, for the minority three 
chairs. 

Mr. Foranp. I want to confirm that statement by Mr. Mason, and 
in fact I received a letter from our former chairman, Dan Reed, to the 
effect that Mr. Mason was representing the three Republicans because 
the others would be absent most of the time. 

Mr. Mason. But you notice I do not take three men’s time in my 
questioning. 

Mr. Foranp. I regret that very much. 

Are there any other questions? Either to Mr. Smith or Mr. Winkle? 
Does that relieve Mr. Smith ? 

Mr. Smith, we would like to have you stay with us, but if you feel 
that you have to go, you may be excused and we will proceed with 
Mr. Winkle. 

Mr. Smirn. I have nothing more that I can assist the committee on, 
and I thank you for your courtesy, gentlemen. 

Mr. Keocu. Before we proceed further, Mr. Chairman, as I have 
explained to you, it will not be possible for me to return to the hearings 
after this morning’s session until Tuesday morning, and I do not know 
whether by that time you will have reached a point where a statement 
of the Motion Pictures Export Association of America might properly 
be included in the record. Therefore, I ask unanimous consent that 
this statement be included in the record at its appropriate place. 

Mr. Foranp. Without objection, that will be done. 

Mr. Winkie. Before proceeding with other questions, might I have 
the opportunity of clearing up a question that Congressman Harrison 
asked us yesterday? It had to do with the exempt status of volunteer 
fire departments for purposes of the manufacturer’s excise taxes, and 
we indicated that we would check that as well as check the question 
as to whether contributions to such departments were deductible for 
income-tax purposes, 

Mr. Foranp. The committee will be glad to hear you. 

Mr. Winker. We find that in 1950, we did publish a ruling, the 
syllabus of which I would like to read: 


Contributions or gifts made by individuals to organizations of volunteer fire- 
men are deductible in computing net income under section 23 (0) (i) of the 
Internal Revenue Code, and corresponding provisions of prior revenue acts as 


contributions or gifts to or for the use of a political subdivision of a State for 
exclusively public purposes. 


We also issued-a ruling in August of this year which held that 
articles subject to the manufacturers’ excise taxes are considered as 
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having been sold for the exclusive use of a State or political subdivision 
when they are sold to a volunteer fire department or a volunteer rescue 
squad which is performing a function ordinarily carried on by gov- 
ernmental units. 

So I think the answer to the question is that not only are the sales 
exempt but contributions to such organizations are likewise deductible 
for income-tax purposes. 

Mr. Harrison. That goes back to 1950? 

Mr. Winxxe. The income-tax ruling does go back to 1950, sir. 

Mr. Harrison. Thank you, that answers the question. I didn’t 
realize time had gone that fast. I knew the previous ruling had been 
otherwise. 

Mr. Foranp. Mr. Winkle, is the Service satisfied with the present 
informal appellate procedures? Have the taxpayers expressed dis- 
satisfaction with the lack of formal field procedure and the fact that 
reconsideration of adverse rulings of the Excise Tax Rulings Branch 
by the Director, and the Tax Rulings Branch, or the Assistant Chief 
Counsel’s office or the Assistant Commissioner of Technical is not 
available as a matter of right? 

That seems a little confused and I don’t know whether you get the 
import of it or not. 

Mr. Winkie. I think I understand the question. May I say at the 
outset that I have been appearing here as the Service’s spokesman on 
all matters, at least for purposes of the initial statement, despite the 
fact that my functional responsibility in the Service is confined to 
the technical area. That was considered proper since we did not 
want to have two or more spokesmen initially up here for the Service. 
But the matter of the audit procedures, and the appellate procedures 
and the collection procedures are part of the functional responsibility 
of Assistant Commissioner Webster, the Assistant Commissioner for 
Operations. 

I have here today Mr. Ernest H. Vaughn, Director of the Audit 
Division of the Service, whom I would like to have respond to any 
questions that you have in the audit or appellate area. 

Mr. Foranp. Would you call him to your side, and again we will 
direct our questions to the battery rather than to the individual, That 
is whoever you want to have respond, just designate them and it will 
be all right. 

Will you identify yourself for the record please? 

Mr. Vaucun. I am Ernest H. Vaughn, Director of the Audit Di- 
vision. 

Mr. Foranp. Did you get the question that I asked, or do you want 
me to repeat it? 

Mr. Vaueun. I think that I did get it; yes, sir. I think there were 
about three parts of that question, as I recall it. 

We have had relatively few complaints, I would say, with respect 
to the informal conference procedure which we are using now in the 
field offices. 

There was reference in your question to the phrase “in place of a 
formal procedure.” I would say that we do have, actually, a formal 
procedure in the field office, apart from the informal conference. 

A case can be heard by the Appellate Division. That is available 


to each taxpayer if there is a failure to reach an agreement at the in- 
formal conference. 
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Mr. Foranp. In other words, you have not received many complaints 
as to those procedures? 

Mr. Vaueun. The informal conference procedure is new and we 
have received some complaints, but considering the newness of it, I 
would say not many. We have had complaints on any conference pro- 
cedure we had heretofore. 

Mr. Foranp. What kind of complaints have you been getting? 

Mr. Vaueun. One of the complaints that we have heard has been 
that seemingly, the group supervisor has already discussed the case 
with the examining agent; that he probably has made up his mind, 
and that the informal conference procedure may be more of a discus- 
sion with him of something on which he already has formed an opin- 
ion rather than a fresh approach to the problem. 

Mr. Foranp. They feel that this should come before a brandnew 
man, so to speak, a man who is not familiar with the case at all, and he 
just gets his first view of it, is that the idea ? 

Mr. Vaucun. That has been one of the complaints. Actually, from 
some of those who have tried it, we find that they felt after expe- 
riencing an informal conference, that there was really no indication 
that the group supervisor failed to give an unbiased hearing. I think 
it depends on the group supervisor. 

Mr. Foranp. Are you ack into that to see that that is cor- 


rected, so that the taxpayers will be satisfied that they are getting a 
fair hearing before an impartial board, so to speak ? 

Mr. Vaucun. Yes, we are. We have in fact told our field offices 
that if it is necessary to assure the success of some of those conferences, 
a different group supervisor may be delegated to have a hearing on it. 


I have not commented on the last part of the question which has to 
do with the possible hearing in the national office. Do you want to 
comment on that, Mr. Winkle? 

Mr. Wrinkte. Before answering that question, Mr. Chairman, I 
would like to supplement something that Mr. Vaughn has said. It 
may well be that your question on conference and appellate procedures 
was prompted by the fact that, incident to the reorganization of the 
Service back in 1952 and 1953, there was a change in the type of con- 
ferences that were available to taxpayers at the lowest field level, so 
to speak, as distinguished from conferences in the appellate organiza- 
tion which Mr. Vaughn referred to. 

Prior to reorganization, many collector’s offices, as they were then 
known—and at that time the collector’s offices handled a good many 
of the excise taxes—had a group of employees who more or less acted as 
a conference group. That was more particularly true, however, of 
the offices of our Internal Revenue agents-in-charge who, for the most 
part, handled income-tax cases. Those specialized conference groups 
were done away with when the Service was reorganized, and there 
was substituted for them what we call an “informal conference” pro- 
cedure. The informal conference is held with the supervisor of the 
examining agent, and it is held before anything gets frozen in the way 
of a final report. 

The theory, rightly or wrongly, of the informal conference pro- 
cedure was that sometimes these differences of opinion that arise 
between taxpayers and revenue agents stem from personalities. In 
other instances they stem merely from a feeling on the part of the 
taxpaver that he wants to talk to someone higher up. It was in an 
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effort to meet those types of situation that the informal conference 
procedure was established. 

There have been honest differences of opinion as to whether the 
change was a wise one. Many taxpayers, I am sure, feel that the old 
conference sections served a very useful purpose, and that they should 
have been retained. However that may he we now have this informal 
group supervisor’s conference, and if no agreement is reached there, 
there is no intermediate step such as the old conference sections | 
referred to. It is a matter then of the taxpayer going directly to the 
Appellate Division. ; 

On the matter of review of rulings made in the field, if I under- 
stand the question properly, I think that stems largely from this type 
of situation: Where an examining agent goes into examine a tax- 
payer’s books and records and they are unable to reach an agreement, 
then the taxpayer cannot as a matter of right come in to Washington 
with his case. All he can do is to attempt to persuade the revenue 
agent to request technical advice from Washington. 

Now, it has been urged by some practitioners that in that type of a 
situation, the taxpayer should have the right to come in to Washing- 
ton, and not be dependent upon having to persuade the examining 
officer that the situation is not quite as clear as he thinks it is. It is 
a many-sided question, and again it is one as to which there can be 
honest differences of opinion. Basically, I think it goes to a matter 
of whether we should have a decentralized revenue service or whether 
we should not. 

On the one extreme, we certainly want to be fair to the taxpayers, 
but on the other extreme I do not think we could cope with a situa- 
tion where every disputed issue in the field would wind up here in 
Washington for resolution. 

A compromise proposal has been suggested by the tax section of 
the American Bar Association, which we are presently considering, 
preliminary to some discussions that the tax section has indicated they 
would like to have with us on it. That compromise briefly is this: 

The tax section of the bar association proposes that when a tax- 
payer does get into disagreement with an examining agent in the field, 
and the examining agent is reluctant to initiate a request for advice 
to Washington, the taxpayer be given the right to request that advice 
himself, but on a certiorari basis. It would be left to the national 
office here in Washington, as to whether it wished to take jurisdiction 
or not. As I say, that question is now being considered by the Service 
preliminary to some discussions we expect to have with the tax section 
of the American Bar Association, which originated it. 

Mr. Foranp. It has come to my attention or rather it has been 
mentioned to me a couple of times, that as a result of that, decisions 
or the rulings in various parts of the country are different on the 
same set of facts. 

Have you had any complaint to that effect? 

Mr. Wrn&te. I would like to answer that question this way, Mr. 
Chairman: : 

We have a statement of procedure that outlines in some specific 
detail just exactly what the responsibility of the Washington office 
is for the issuance of rulings, and what types of rulings or, as we call 
them, “determination letters,” can be made by the field offices. I think 
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it might be appropriate if I may, to submit a copy of that for the 
record at this time before I continue with a discussion of it. 

Mr. Foranp. We will be glad to have it, and without objection, it 
will be incorporated in the record. 

(The document is as follows :) 


Rey. Rul. 54-172 (1RB 1954—20, 18) 


UNITED STATES TREASURY DEPARTMENT, 
INTERNAL REVENUE SERVICE, 
Washington 25, D. C., May 10, 1955. 
IR-Mimeograph No. 54-82 
App No. 7 
Aud. No. 30 
Tech. No. 2 


PROCEDURES AND AUTHORITY IN REGARD TO REQUESTS FOR DETERMINATION LETTERS, 
RULINGS, AND CLOSING AGREEMENTS ON SPECIFIC ISSUES 


SECTION 1. PURPOSE 


The purpose of this Mimeograph is to describe the authority and general pro- 
cedures of the various offices of the Internal Revenue Service in issuing rulings 
and determination letters to taxpayers and in entering into closing agreements 
on specific issues as to the interpretation or application of the income tax, profits 
tax, estate tax, gift tax, employment tax, and excise tax laws (other than alco- 
hol, tobacco, and certain firearms taxes). 


SECTION 2. GENERAL POLICY AND DEFINITIONS 


.01 It is the policy of the Internal Revenue Service to answer inquiries of indi- 
viduals and organizations, whenever appropriate in the interest of sound tax 
administration, as to their status for tax purposes and as to the tax effects of their 
acts or transactions, prior to their filing of returns or reports as required by the 
Revenue laws. One of the functions of the National Office of the Internal Reve- 
nue Service is the issuance of rulings on such matters. District Directors of In- 
ternal Revenue apply the statute, regulations, and rulings of the National Office 
in the determination of tax liability and the collection of taxes, and are author- 
ized, as provided in this Mimeograph, to issue determination letters within the 
scope of their functions in answer to taxpayers’ inquiries or requests. 

.02 The term “ruling” is used to describe a written statement issued by the 
National Office of the Internal Revenue Service which is an expression of the 
official interpretation or policy of the Office of the Commissioner of Internal 
Revenue. Rulings are issued by the Commissioner, or under his authority, and 
are intended to serve the purpose of establishing principles and policies of the 
Service in the interpretation and application of substantive tax law. Rulings 
are issued only by the National Office of the Internal Revenue Service. The 
Assistant Commissioner (Technical), acting under a delegation of authority from 
the Commissioner is, in general, responsible for the issuance of rulings. This 
authority is, subject to appropriate supervision, redelegated to the Tax Rulings 
Division and its Branches. 

.03 The term “determination letter” is used to describe a written statement 
issued by a District Director of Internal Revenue in response to an inquiry by an 
individual or an organization, and solely by way of application to the facts in- 
volved in a particular inquiry or request of the principles and policies previously 
established by the National Office. Determination letters are issued only where 
a determination can be made on the basis of clearly established rules as set forth 
in the statute, Treasury Decisions or Regulations, or rulings, opinions or court 
decisions published in the Internal Revenue Bulletin. Where such a determina- 
tion cannot be made (such as where the question presented involves a novel issue) 
or the matter is excluded from the jurisdiction of a District Director of Internal 
Revenue by the provisions of this Mimeograph, a determination letter will not be 
issued by the District Director. 

4 The term “closing agreement” is used to describe an agreement between 
the Commissioner of Internal Revenue and a taxpayer with respect to a specific 
issue or issues pursuant to section 3760 of the Internal Revenue Code. Such 
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closing agreements are based on rulings which have been signed by the Commis- 
sioner and in which the Commissioner indicates that he will enter into a closing 
agreement upon the basis of the holding of the ruling letter. 


SECTION 8. RULINGS ISSUED BY THE NATIONAL OFFICE IN WASHINGTON, D. C. 


.01 In income, profits, estate, and gift tax matters the National Office will exer- 
cise jurisdiction with respect to prospective transactions and with respect to com- 
pleted transactions affecting returns to be filed, except that it will not ordinarily 
issue rulings to taxpayers or their representatives in connection with returns to 
be filed if the identical issue is also involved in a return or returns of the taxpayer 
already filed for a taxable period or periods with respect to which the statutory 
period of limitation on assesment or refund of tax has not expired. As to in- 
quiries involving the qualification of a plan under section 165 (a) of the Internal 
Revenue Code, and the exempt status of an organization under section 101 of the 
Internal Revenue Code, see sections 4.04 and 4.05 of this Mimeograph. 

.02 In employment and excise tax matters the National Office will exercise 
jurisdiction over requests for rulings received in the National Office whether such 
request is received direct from the taxpayer or whether it is received through the 
Office of a District Director of Internal Revenue, except that the National Office 
will not ordinarily issue a ruling to a taxpayer or his representative if it knows 
or has reason to believe that the issue is before the District Director in an active 
examination or audit of the liability of the taxpayer. Likewise, the National 
Office will not ordinarily take jurisdiction of an issue with respect to future ac- 
tion if it knows or has reason to believe that the identical issue is before the 
District Director in an active examination or audit of the liability of the taxpayer 
for a prior period. 


SECTION 4. DETERMINATION LETTERS ISSUED BY DISTRICT DIRECTORS OF INTERNAL 
REVENUE 


.01 In income, profits, estate, and gift tax matters District Directors of Internal 
Revenue are authorized to issue determination letters in response to taxpayers’ 
requests submitted to their offices involving completed transactions only, which 
affect returns required to be filed in their districts, but only if the question pre- 
sented is covered specifically by statute, Treasury Decision or Regulations, or 
specifically by a ruling, opinion, or court decision published in the Internal 
Revenue Bulletin. Determination letters will not usually be issued with respect 
to a question which involves an income, profits, estate, or gift tax returns or 
returns to be filed by the taxpayer if the identical question is involved in a return 
or returns already filed by the taxpayer. District Directors of Internal Revenue 
may not issue determination letters as to the income, profits, estate, or gift tax 
consequence of prospective or proposed transactions, except as provided in para- 
graph .04 of this section. 

.02 In employment and excise tax matters District Directors of Internal Rev- 
enue are authorized to issue determination letters in response to requests from 
taxpayers who have filed or who are required to file returns in the district over 
which they have jurisdiction, but only if the question presented is covered spe- 
cifically by statute, Treasury Decision or Regulations, or specifically by a ruling, 
opinion, or court decision published in the Internal Revenue Bulletin. Because 
of the impact of these taxes upon the business operations of the taxpayer, and 
because of the peculiar problems of administration both to the Service and to: 
the taxpayer, District Directors of Internal Revenue shall take appropriate ac- 
tion in regard to such requests received, whether the request is in regard to com- 
pleted or prospective transactions or a return previously filed or to be filed. 

.03. Notwithstanding the provisions of paragraphs .01 and .02 of this section, a 
District Director of Internal Revenue may not issue a determination letter in re- 
sponse to an inquiry, although presenting a question covered specifically by stat- 
ute, regulations, or a ruling, etc., published in the Internal Revenue Bulletin, 
where (1) it appears that a similar inquiry from the taxpayer has been directed 
to the National Office, (2) the determination letter is requested by an industry, 
trade association, or similar group, or (3) the request involves an industry-wide 
problem. Under no circumstance will a District Director of Internal Revenue 
issue a determination letter unless it is clearly indicated that the inquiry is with 
regard to a taxpayer or taxpayers in the district under the supervision of the 
District Director who receives the request. Notwithstanding the provisions of 
paragraph .02 of this section, the District Director of Internal Revenue may not 
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issue a determination letter on an employment tax question when the specific 
question involved has been or is being considered by the National Office of the 
Social Security Administration, nor may the District Director of Internal Reve- 
nue issue a determination letter on an excise tax question if the request is for a 
determination of fair market price under section 3441 (b) and 3444 of the In- 
ternal Revenue Code or for a determination of fair charges under section 3460 
of the Internal Revenue Code. 

.04 The authority and procedure provided in Revenue Ruling 32 (C. B. 1953-1, 
265) with respect to the disposition by District Directors of requests covering the 
qualification of plans under section 165 (a) of the Internal Revenue Code is 
continued, but for this purpose the letters issued by District Directors in response 
to such requests shall be considered and designated as “determination letters”. 

.05 District Directors of Internal Revenue have authority to issue determina- 
tion letters as to the qualification of certain organizations for exemption from 
Federal income tax under section 101 of the Internal Revenue Code in accordance 
with instructions issued in this connection. See IR—Mim. 54~-73, April 28, 1954. 

.06 A request received by a District Director of Internal Revenue with respect 
to a question involved in an income, profits, estate, or gift tax return or returns 
already filed will, in general, be considered in connection with the examination 
of the return or returns. However, if response to such inquiry is made prior to 
an examination or audit, it will not be considered a determination letter but will 
be considered a tentative finding in any subsequent examination or audit of the 
return. 


SECTION 5. DISCRETIONARY AUTHORITY TO ISSUE RULINGS AND DETERMINATION 
LETTERS 


.01 Except as provided in paragraph .02 of this section, the Internal Revenue 
Service has discretionary authority to issue determination letters or rulings (or 
to approve closing agreements pursuant to section 3760 of the Internal Revenue 
Code). That discretion will be exercised in the light of all relevant circum- 
stances, including the business or other reasons motivating the transaction, and 
with a view to issuing determination letters or rulings (or approving closing 
agreements) only to the extent consistent with a wise administration of the 
revenue system. 

.02 Rulings will be made in the National Office on prospective transactions 
where the law or regulations provide for a determination of the effect of a pro- 
posed transaction for tax purposes, as in the case of a transfer coming under the 
provisions of section 1250 and section 1251 of the Internal Revenue Code, or an 
exchange coming under the provisions of section 112 (i) of the Code. 


SECTION 6. QUESTIONS ON WHICH NO RULING OR DETERMINATION LETTER WILL BE 
ISSUED 


In addition to the other situations described in this Mimeograph, rulings or 
determination letters ordinarily will not be issued in connection with income, 
profits, estate, and gift tax matters where the determination requested is pri- 
marily one of fact, e. g., (1) market value of property, (2) whether compensation 
is reasonable in amount, (3) whether a transfer is one in contemplation of death, 
(4) whether retention of earnings and profits by a corporation is for the purpose 
of avoiding surtax on its shareholders, or (5) whether a transfer or acquisition 
is within section 15 (c) or section 129 of the Internal Revenue Code. 


SECTION 7. INSTRUCTIONS TO TAXPAYERS 


-01 Requests for determination letters and rulings should be submitted in 
duplicate if more than one issue is presented in the request or if a closing agree- 
ment is also requested with respect to the issue presented. Requests relating to 
prospective transactions should not contain alternative plans. Each request for 
a determination letter or a ruling on either a prospective transaction or a com- 
pleted transaction must include the following: 

(a) A complete statement of the facts regarding the transaction, including 
the names and addresses of all the interested parties, together with a copy of 
each contract or other document necessary to present such facts. (Inasmuch 
as exhibits and documents will be retained in the Service files, original 
documents should not be furnished.) If the subject matter is a corporate 
reorganization, distribution, or similar or related transaction, there should 
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also be submitted the corporate balance sheet nearest the date of the trans- 
action (the most recent balance sheet if the transaction is prospective). 

(b) A full and precise statement of the business reasons, if any, for the 
transaction. 

(ec) If the taxpayer is contending for a particular determination, an 
explanation of the ground for such contention, together with a memorandum 
of relevant authorities. 

.02 If the request is with respect to the qualification of a plan under section 
165 of the Code, see Revenue Ruling 32 (Cumulative Bulletin 1953-1, 265). If 
the request is with respect to the qualification of an organization for exemption 
from Federal income tax under section 101 of the Code, see IR-Mim. 54-73. 

.03 A request by or on behalf of a taxpayer must be signed by the taxpayer 
or his duly authorized representative. If the matter is being handled by a repre- 
sentative of the taxpayer, the conference and practice requirements regarding 
the furnishing of power of attorney, evidence of enrollment to practice, etc., must 
be met. Requests with respect to matters on which a ruling is desired from the 
National Office should be addressed to the Commissioner of Internal Revenue, 
Washington 25,D.C. Requests with respect to matters on which a determination 
letter from a District Director of Internal Revenue is desired should be addressed 
to the office of the District Director with which the tax return of the taxpayer 
has been filed or is required to be filed. In this connection see also Revenue 
Ruling 32, and IR—Mim. 54-738. 

.04 A taxpayer or his representative who desires an oral discussion of the issue 
or issues involved should indicate such desire in writing when filing the request, 
or shortly thereafter, in order that the conference may be arranged for at that 
stage of the consideration, when it will be most helpful. Since a conference is 
usually more helpful during earlier stages of the consideration, the taxpayer or 
his representative should not request that the conference be deferred until 
Internal Revenue Service action (whether or not in accord with the taxpayer's 
contention) is imminent. More than one conference should not be sought unless 
the taxpayer has important new matter to present, or unless the problems in- 
volved require consideration of the case by different divisions or offices of the 
Internal Revenue Service. If the Service finds that additional conferences are 
necessary the taxpayer or his representative will be so advised. 

.05 It is the practice of the Service to process requests for rulings or determina- 
tion letters in regular order and as expeditiously as possible. Compliance with 
a request for consideration of a particular matter ahead of its regular order tends 
to delay the disposition of other matters. However, requests for processing 
ahead of the regular order, made in writing and showing clear need for such 
treatment, will be given consideration as the particular circumstances warrant. 

.06 Where a taxpayer receives a determination letter or a ruling prior to the 
filing of his return, he should attach to his return the determination letter or 
ruling (or a copy thereof) with respect to any transaction which has been 
consummated and which is relevant to the return being filed. 


SECTION 8. REFERENCE OF MATTERS TO THE NATIONAL OFFICE 


.01 Requests for determination letters received from taxpayers by District 
Directors of Internal Revenue and which, in acordance with the provisions of 
this Mimeograph, are not to be acted upon by the District Director shall be for- 
warded to the National Office for reply, and the taxpayer advised accordingly. 
Any question as to the authority of the District Director to act on a specific 
matter should be resolved in favor of referring the matter to the National Office. 

.02 District Directors of Internal Revenue are authorized to refer to the 
National Office any request for a determination letter which, in their judgment, 
warrants the attention of the National Office. Likewise, District Directors are 
authorized, in the audit or examination of a return or returns, to request techni- 
cal advice from the National Office, by addressing such requests to the Assistant 
Commissioner (Operations), who will refer the matter to the Assistant Com- 
missioner (Technical). A technical advice memorandum will be issued to the 
District Director of Internal Revenue by the Assistant Commissioner (Techni- 
cal) or his delegate. The practice provided for under Com. Mimeograph 6293, 
R. A. No. 1665 (Cumulative Bulletin 1948-2, 59), dated August 5, 1948, for hear- 
ings in the National Office where the District Director refers an issue to the 
National Office for technical advice will continue, with the appropriate substitu- 
tion of the titles of offices and officers as provided by orders issued to implement 
Reorganization Plan No. 1 of 1952. 
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SECTION 9. REFERENCE OF MATTERS TO DISTRICT DIRECTORS 


Requests for rulings received from taxpayers by the National Office which, in 
accordance with the foregoing provisions, are not to be acted upon by the National 
Office shall be forwarded for appropriate action to the District Office in which 
the return has been or will be filed. The taxpayer shall be advised of the action 
taken. 


SECTION 10. WITHDRAWAL OF REQUESTS 


The taxpayer’s request for a ruling or a determination letter may be with- 
drawn at any time prior to the signing of the letter of reply. The withdrawal 
of the request will not prevent the National Office from furnishing its views 
to the District Director in whose office the return has been or will be filed. 
Neither shall such withdrawal prevent a District Director of Internal Revenue 
from considering the information submitted in a subsequent audit or examina- 
tion of the taxpayer’s return. Even though a request is withdrawn all cor- 
respondence and exhibits shall be retained in the files of the Internal Revenue 
Service and may not be returned to the taxpayer. 


SECTION 11. ORAL ADVICE TO TAXPAYERS 


It is the policy of the Service not to issue rulings or determination letters upon 
oral request. For reasons of sound administration, oral opinions or advice given 
to taxpayers by employees or officers of the Internal Revenue Service are con- 
sidered as aids to taxpayers only. 


SECTION 12. EFFECT OF RULINGS 


.01 Generally no statement by any official of the Internal Revenue Service, 
other than a closing agreement under section 3760 of the Internal Revenue Code, 
is final and conclusive upon the Internal Revenue Service. However, see para- 
graphs .05, .06, and .07 of this section. 

.02 As part of the determination of a taxpayer’s liability, it is the responsi- 
bility of the District Director to ascertain whether any ruling previously issued 
to the taxpayer has been properly applied. Thus, it should be determined 
whether the representations upon which the ruling was based reflected an 
accurate statement of the material facts and whether the transaction actually 
was carried out substantially as proposed. 

.03 If, in the course of the determination of the tax liability, it is the view 
of the District Director that a ruling previously issued to the taxpayer should be 
modified or revoked, the findings and recommendations of the District Director 
should be forwarded to the National Office for consideration of the matter prior 
to further action. Such reference to the National Office will be considered a 
request for technical advice and the procedures applicable to such requests will 
be followed. Otherwise, the ruling is to be applied by the District Director in 
his determination of the taxpayer’s liability. 

.04 Appropriate coordination with the National Office shall be undertaken in 
the event that any other field official having jurisdiction of a return or other 
matter proposes to reach a conclusion contrary to a ruling previously issued to 
the taxpayer. 

05 <A ruling found to be in error or no longer in accord with the position 
of the Internal Revenue Service may be modified or revoked. Modification or 
revocation may be effected by a notice to the taxpayer to whom the ruling 
originally was issued, or by a ruling or other statement published in the Internal 
Revenue Bulletin. However, it is the general policy of the Internal Revenue 
Service to limit the revocation or modification of a ruling issued to, or with 
respect to, a particular taxpayer to a prospective application only, (a) if there 
has been no misstatement or omission of material facts, (b) the facts subse- 
quently developed are not materially different from the facts on which the ruling 
was based, (c) there has been no change in the applicable law, and (d) such 
taxpayer acted in good faith in reliance upon such ruling and a retroactive revo- 
cation would be to his detriment. 

06 With respect to rulings published in the Internal Revenue Bulletin, it is 
the general policy of the Service that taxpayers may rely upon such rulings in 
determining the rule applicable to their own transactions and need not request 
a specific ruling applying the principles of the published rulings to the facts of 
the taxpayer’s particular case where otherwise applicable. See, however, .08 of 
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this section. In the event of revocation or modification of a ruling published in 
the Internal Revenue Bulletin, it is the general practice of the Service to make 
such revocation or modification prospective only. 

.07 Under the provisions of section 1108(b) of the Revenue Act of 1926 
{which is regarded as still in effect even though not incorporated in the 
Internal Revenue Code), a ruling holding that the sale or lease of a particular 
article is subjected to the manufacturers’ excise or the retailers’ excise tax must 
be limited in its retroactive application in any case, where (1) such ruling 
reverses a prior ruling holding the particular article to be nontaxable, and 
(2) the taxpayer in reliance upon such ruling parted with possession or owner- 
ship of such article without passing the tax on to his customer. 

.08 Since each ruling represents the conclusion of the Service as to the ap- 
plication of the law to the entire state of facts involved, Revenue officials and 
others concerned are cautioned against reaching the same conclusion in other 
cases unless the facts and circumstances are substantially the same. Further- 
more, Service personnel and others concerned should, in this connection, con- 
sider the effect of subsequent legislation, regulations, court decisions, and 
rulings. 


SECTION 13. EFFECT OF DETERMINATION LETTERS 


A determination letter issued by a District Director, in accordance with this 
Mimeograph, shall be given the same effect upon examination of the return 
of the taxpayer to whom the determination letter was issued as it described in 
section 12, in the case of a ruling issued to a taxpayer, except that reference 
to the National Office is not necessary where, upon the examination of the re- 
turn, it is the opinion of the District Director that a conclusion contrary to that 
expressed in the determination letter is indicated. A District Director is not 
authorized to limit the revocation of a determination letter to a prospective 
application only, but may refer the matter to the National Office for exercise by 
the Commissioner, or his delegate, of the authority so to limit the revocation. 


SECTION 14. EFFECT ON OTHER DOCUMENTS 


.01 Revenue Ruling 10 (Cumulative Bulletin 1953-1, 488) is superseded by 
this Mimeograph. 

.02 Revenue Ruling 32 (Cumulative Bulletin 1953-1, 265) is amended as pro- 
vided in section 4.04 of this Mimeograph. 

.03 Com.-Mimeograph 6293, R. A. 1665 (Cumulative Bulletin 1948-2, 59) is 
amended as provided in section 8.02 of this Mimeograph. 


SECTION 15. EFFECTIVE DATE 


The effective date of this Mimeograph is May 24, 1954. 

T. COLEMAN ANDREWS, 
Commissioner. 

Mr. Wrnkte. Briefly, the procedure works in this fashion: 

In recognition of the fact that the matter of maximum uniformity 
in rulings is vitally important, particularly in the excise-tax field, 
where the competitive situations weigh so heavily, all rulings are made 
here in Washington. Of course, you get into a question of what is a 
ruling. In recognition of the fact that we should not require a tax- 
payer to write into Washington to get an answer to a problem or a 
question that yields quite readily to resolution on the basis of the law 
or the regulation, or a published ruling, we have told our field offices 
that they are permitted to issue what we call determination letters in 
situations where the question is clearly covered by, as I say, law, regula- 
tion, or published ruling. 

Conceivably, I suppose, since human nature is what it is, and since 
the tax laws are of necessity complicated, it is quite possible for one 
district director to issue a ruling that may be contrary to what another 
district director issues or I should have said a “determination letter” 
contrary to another such letter. If the system works as we think it is 
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working for the most part, and there are always exceptions, we think 
those situations should be decreasingly few, because as I say, the local 
man is under a compulsion not to rule on the question unless it is clearly 
covered by the law, by regulation, or by published ruling. If it is not 
clearly covered, then he is under obligation to submit it to Washington. 

Mr. Foranp. And you have a followup to see that the interpreta- 
tions of your instructions are understood well by all, and that they are 
carrying them out according to your directives ? 

Mr. Wrinxe. That is largely handled by what we call our regional 
analysts who work out of our regional offices and who check the district 
office operations on the audit side. These determination letters are 
generally issued by our audit people. The extent to which the analysts 
actually review the determination letters along with many other things, 
I think perhaps Mr. Vaughn would be more qualified to comment on 
than I would. 

Mr. Vaueun. We have the responsibility of technical review of all 
of our tax activities—that would be the income, as well as the excise 
taxes—some of that is done at the regional level. For instance, all of 
the informal conference reports are reviewed. The review of the 
determination letters is srlopmed on a sample basis in the district 
directors offices, and in discussion with the people actually handling 
the letters at the district level. It constitutes a discussion of the 
problems that are arising in that particular district, and a research 
on the problems with the man actually handling it. 

Mr. Foranp. But that keeps it down to the regional level rather 
than to have a general check by the Washington office to see that 
various parts of the country have the same type of ruling, and the 
same type of directive, all in conformity with your original setup. 

Mr. Winkte. I think that that is correct up to that point, Mr. Chair- 
man. Now, as to what Washington in turn does to insure uniformity 
within the regions, there is this much done: 

As to cases that are settled, and I think we have to keep in mind 
that sometimes there is confusion as to what constitutes a ruling as 
far as the taxpayer is concerned—in the last analysis every time an 
examining agent examines a return and decides that he will or will 
not disallow certain items, he is in effect exercising a rulemaking power. 
True enough, he is required to exercise that power only by applying 
a preestablished rule or regulation but nevertheless, as far as the 
taxpayer is concerned, he is making decisions. 

We do receive in Washington copies of all determination letters 
issued by the district directors in our exempt organization category. 
They are authorized to rule on routine types of exempt organizations, 
such as churches and schools, and so forth, 

Quite frankly, it has been difficult for us to review those deter- 
mination letters as carefully and as thoroughly as we would like. 
There again it is due to manpower problems. In part, it stems from 
aca we had a few moments ago about our regulations work- 
oad. 

There was a time also when we received copies of all determination 
letters issued by the district directors on pension trust cases. That 
was discontinued because we did not have the time or the manpower 
to get around to a thoroughgoing review of those letters. We do, 
however, receive summary cards on pension trust cases which we at- 
tempt to review on a sample basis. 
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As in other types of so-called determination letters that are issued 
by the district director’s offices, copies of such letters are not pres- 
ently required to come in to Washington. If they were required to 
come in, I am frank to say I do not know what I would do with them 
in terms of the manpower problem we have and the workload that 
is confronting us in so many other areas. 

I think it is important to note, however, that speaking not of 
rulings in the sense of an inquiry coming in, and a letter going out, but 
rather speaking in terms of the decisions that are made by the exam- 
ining agent at the time he examines the taxpayers’ returns, that copies 
of all informal conference reports do come in to the Audit Division 
here in Washington. 

In addition, copies of what we call exception letters and advisory 
letters which the regional offices send to the district directors as a result 
of their postreview activities are also sent in to the Audit Division. 
So that to that extent, there is coordination among the regional offices 
here in Washington. 

Mr. Mason. Mr. Chairman, may I ask a question there? 

Mr. Foranp. Your main trouble seems to be manpower, in that field 
as well as all of the others? 

Mr. Winxte. I think that isso. We recognize, of course, that there 
is only so much money available for all of the Government depart- 
ments, and we do try to do the best we can with what we have. But 
it has always been a problem. 

Mr. Foranp. That is a part of the economy program. 

Mr. Vaueun. May I supplement what Mr. Winkle has said, please? 

We have in the Audit Division a review and visitation program to 
the regional level. I would say this, if that is not quite clear: I 
mentioned the program of the regional analyst and the work he does 
with the district. We also have in the Audit Division of the national 
office men who go to each region to do the same job with the region 
that we expect the regional analyst to do at the district office. It is 
the responsibility of the men we send from the national office to work 
with the men at the regional level and attempt to assist on those tech- 
nical problems as well as operation problems, of course, that are arising 
in the work done by the regional analyst. 

We also have, in each of our district offices, as well as the regional 
offices, one man whose responsibility it is to bring together those 
technical problems that are continually arising. Those problems are 
first referred to the regional level, and if they cannot take care of them 
they refer them to Mr. Winkle’s office in the national office. 

Now, I would say that the review program applies with equal force 
to the income and the estate and gift taxes as well as excise taxes. It 
is a program of getting together the technical personnel at each appro- 
priate level where they can discuss their technical problems. 

Mr. Foranp. Do you use the same man to go to the same regional 
office, or do you rotate these men around so that the one man would 
have an opportunity to see what is operating in Boston, and what is 
operating in California, and in New York, and Chicago? 

Mr. Vaucun. We have a team of two men who will visit every office. 
Then, they are followed by a second team, so that every team visits 
every office, and one team is not doing all of the job. 

Mr. Foranp. The point I am trying to make is that if you have 
1 man, or 1 team, that covers the entire country, then he could see 
to it that the application of your rulings are made uniform everywhere. 
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Mr. Vavucun. It is the responsibility of that team to do that at the 
regional level, where it is the responsibility of the regional analysts 
to do it among the districts within the region. 

Mr. Mason. I am a regional analyst, shall we say, and I have been 
sent out to check on these letters of determination and other things in 
that region. Now, I have checked on them. I may have found things 
all right, or I may have found things that I thought were questionable. 
To whom do I report as a regional analyst in order to get some results 
from my work? 

Mr. Vauacun. We have a prescribed procedure for that. His first 
responsibility before he leaves the district office is to discuss his find- 
ings with the district director and the Chief of the Audit Division, 
and other supervisory personnel responsible for that particular por- 
tion of the task under discussion. 

When he returns to the regional office, he prepares a report which is 
submitted to the regional commissioner of his findings, his recom- 
mendations, and the actions promised by the district director. One 
copy of that report comes to the Audit Division in the national office, 
which is a part of our followup, by the teams that we send back. 

Mr. Mason. That clears it up, so far as I am concerned, Mr. Chair- 
man. 

Mr. Kroon. I am trying to approach this determination letter busi- 
ness from the other end. There were indicated to be three excluded 
categories of requests beyond which the district director could not act. 
The first was where a similar matter is before the national office for 
ruling. How does an individual district director know that a similar 
matter is before the national office for ruling when he receives a re- 
quest for a determination letter ? 

Mr. Winxte. He would only know, Mr. Keogh, if a request for a 
ruling had actually been submitted by him to Washington in a pre- 
vious case that had come to his attention, or he might know, of course 
as the result of a visitation from a regional analyst who might have 
told him that a particular type of question had been submitted by 
either the region or by another district director to Washington. But 
he would not know, if I get the purport of your question, all of the 
various types of questions that would be jtaviing in Washington. 

Mr. Kroon. So that where you say that the first category is where 
the district director is supposed not to issue a determination letter is 
where a similar matter is before the national office for ruling 

Mr. Winxte. That is, to the extent that he knows it is pending. 

Mr. Kroou. But it is perfectly possible that he might not know that 
there is a similar matter pending, and he has not been told and will 
issue a determination letter that might possibly be in conflict with 
the ruling of the national office on a similar matter pending there. 

Mr. Wink te. Of course, I think we have to keep this in mind, Mr. 
Keogh, that he is supposed to be abiding by the rules which tell him 
that he is not to issue a determination letter except on a situation 
which yields very clearly to decision on the basis of law, regulation, or 
published ruling. Assuming that, then probably the only situation 
that he would not be aware of would be where Washington was recon- 
sidering a published ruling or a provision in the regulation. But that 
could happen; yes, sir. 
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Mr. Krocu. If you carry your assumption to the extreme, how could 
it be possible for the national office to be requested to give a ruling 
on a matter that would be the subject of a determination letter ? 

Mr. Wryxte. Your question is how could the national office be 
requested to give a ruling? 

Mr. Krocu. Yes. 

Mr. Winx te. It could arise in this fashion. Assuming you, as the 
taxpayer, would write to the district director and ask him for a 
ruling on a particular situation. The district director may have had 
a prior request for a ruling on that same problem. There may have 
been discussions as to whether or not the answer to the question pre- 
sented was sufficiently clear for the district director to rule on it. He 
may have resolved that doubt, as we would hope he would do, in favor 
of sending it in to Washington. 

When your inquiry reached him, he would take the position that he 
would not rule on it since he had previously submitted the same 
question to Washington. 

Mr. Krocu. But some other district director could conceivably re- 
ceive a similar request and could conceivably conclude that it was a 
matter that fell within the definition of the subjects of determination 
letter and issue one without knowing anything about the other. 

Mr. Winkie. There is always the human element and varying 
interpretations, I suppose, that could result in that situation. 

Mr. Kroeu. And outside of this rotating of the teams of regional 
analysts, there is no unified coordination in Washington of the action 
taken by those regional analysts. 

Mr. Winx te. Not in the sense of copies of all determination letters 
being submitted to Washington for review, except in the two instances 
I mentioned which are outside the excise tax area; that is, exempt 
organizations and, to a limited extent, pension trusts. 

Mr. Krocu. Now, on page 11 of the detailed statement which you 
submitted, it is indicated that since excise taxes imposed on a taxable 
transaction basis rather than being applied percentagewise to a total 
figure such as total sales, the Service has been forced to rely heavily 
on the so-called system audit. It is stated that the system audit is used 
to determine whether the taxpayer’s established method of accounting 
will accurately reflect the tax if consistently followed. 

Could you explain to us how the system audit insures the proper 
collection of the excise taxes due and could you give us some indication 
of the extent to which the spot check techniques are used in connection 
with these system audits ? 

I am sorry that is so long. 

Mr. WINKLE. Since the matter of audit methods and techniques 
comes within the functional responsibility of the Assistant Commis- 
sioner in Charge of Field Operations, I would like to ask Mr. Vaughn 
to answer that, if I may. 

Mr. Vaueun. I think that I might refer to the system audit as an 
evaluation of the internal audit control of a business enterprise. It 
is to find out what system or what method of control they have to 
assure the accuracy of their own accounts. 

It is principally of importance in the examination of excise tax 
returns of those businesses that have multiple units, sometimes scat- 
tered clear across the country. That could make it necessary for our 
people to examine not one unit, but a number of them. 
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The problem then would be to find out how they control the account- 
ing procedures within those many units, and whether it is done in a 
manner that will assure accuracy to the organization itself. 

Beyond that, it is necessary for our agents to find out just how 
carefully they provide for the imposition of a tax on taxable com- 
modities that are handled by that organization. 

Secondly, it must determine how the tax is handled in the account- 
ing system. 

Now, to go beyond that, sometimes the audit might disclose errors 
which arise because of the lack of actual tax knowledge by some of 
the clerks, particularly new clerks, and it could get to a point where 
we would spend a vast amount of time attempting to verify all of the 
transactions, with an audit result dollarwise that would not be com- 
mensurate with the time required. 


The spot check, therefore, tends to help us check on the internal 
control. 

Mr. Kroeu. When you say “internal control,” you mean the ac- 
counting method of the taxpayer’s internal controls and not yours? 

Mr. Vaucun. It is the internal control of the business enterprise 
that I am referring to there. 

I might give an illustration of the spot check used to check the 
accounts usually found in one multiple unit type of retail business, 
to explain how it is supplemented by the system audit that I have just 
described. That would be a retail business where they handle certain 
commodities that are subject to tax. 

We had our own men for a period of a day or two watch the sales, 
and they recorded the tax due and kept a record of that tax as they 
recorded it. After that period, they checked it against the records 
actually kept by the clerks who made the sales, to see how closely their 
tallies agreed with ours. If they find a serious discrepancy, of course, 
then it involves a much more exhaustive examination on the part of 
our agents to determine what tax would actually be due. However, 
you can find one clerk who may be entirely new and who is overlooking 
an item until it is brought to her attention. That is in the retail type 
of business more than anything else. 

That is a type of spot check, and perhaps not the only one that I 
could mention, but it describes to you something of the spot-check 
method that supplements a system type of audit. 

Mr. Kroeu. And beyond that you just rely upon your own proce- 
dures in appraising the accuracy or the inaccuracy of the evaluation 
of the taxpayer’s accounting method ? 

Mr. Vaucun. In the larger type of organization, I could give you 
another illustration, and that is in the manufacturing area. We may 
actually bring in part of the records from a branch and go over those. 
That is to see how a branch is handled. They are the records used 
in aggregating the tax for the reports in the home office that are made 
tous. That would be a more exhaustive type of a spot check than the 
one I just described, and it would apply to some manufacturing busi- 
ness where the tax accounts are first compiled in a branch office. It is 
not dissimilar from what we are compelled to do, of course, in an 
income-tax type of examination, where the records are widespread. 

Mr. Keocu. I have noticed on occasions, in some of the smaller 
retail stores, that they sometimes have a receptacle or a can or a jar 
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alongside of the cash register and they ostensibly deposit their tax 
liability in that. 

How do you check up on those things? 

Mr. Vaucun. It depends to some extent on the type of records they 
have kept. It is true we do find that. It is one of our problems. I 
can describe one type of examination to you that we make in that case, 
and it has been helpful. We first obtain through the inventory rec- 
ords the amount of taxable merchandise that they had on hand at the 
beginning of the year. We add to that, through their invoices, a 
record of the purchases that were made of taxable commodities during 
the year, and then after we eliminate from that total the amount on 
hand at the end of the year we have a record at least of the taxable 
commodities that they sold. That is at cost rather than selling price. 

Now, by trying to determine a reasonable markup, the markup they 
use, and give recognition to some losses, we have then a sales price 
which would be as reasonable as we can arrive at it, reasonably repre- 
sentative of the price at which the tax should have been collected, and 
we can compare that with what has been reported. 

Mr. Kroeu. But these many types of problems that you have in the 
auditing of retail excise-tax returns seem to lend some credence to the 
argument that some make that the taxes should be imposed at a higher 
level of the distributing processes. That is, the wholesaler or the 
manufacturer, you 

Mr. Mason. That is the answer to practically all of these problems. 

Mr. Vaueun. I can explain some of the problems in the manufac- 
turing area, but the comment you made applies to the type of tax, 
and not our procedures of audit, and it is one that I am not prepared 
to answer. 

Mr. Krocu. You do have a difficult job in auditing the returns of 
the small retail establishments, especially where they are single stores, 
and not parts of chains. 

Mr. VauGcun. Some of them keep very good records, and others are 
not disposed to. After all, there 1s a matter of cost involved in the 
recordkeeping itself. 

Mr. Krocu. On page 12 of the detailed statement, it is indicated that 
after an examination but before the report is written, the taxpayer is 
given an opportunity to hold that informal conference that has been 
described. 

Under the present procedures, is the group supervisor likely to have 
any particular special training in excise taxes or is he more likely 
to be an income-tax man ¢ 

Mr. VAuGuHN. In our larger offices, those group supervisors would 
be specialists in excise taxes. That is not true in the smaller offices, 
where we have first of all relatively few excise tax cases except at the 
retail level. 

Mr. Krocu. Do you keep any records on the percentage of modifica- 
tions effected by the group supervisors on the original reports of the 
agents ¢ 

“Mr. VavcHn. We have some records which show the extent to which 
the group supervisor obtains a settlement in cases, the percentage of 
cases which he settles and the percentage which may go on to appel- 
late. We have all of the informal conference reports, which show 
the extent to which an agent may have been reversed. 
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Mr. Keocu. Are you in a position to tell the committee whether 
since the adoption of the informal conference report or informal con- 
ference procedure there have been more or fewer reversals by the 
group supervisor of the reports of the agency than previously ¢ 
- Mr. Vaueun. No, sir; Iam not. They are figures I would have to 
get, and if we can get such fiures, I would be glad to get them for 
you. We would have to determine precisely what it is you want and 
attempt to get that. 

Mr. Keoeu. I have had it indicated to me on occasions that under 
the present system there seems to be an increasing reluctance on the 
part of those in the higher levels of the command to alter, modify, or 
reverse the reports of the agents, and 1 wondered whether your statis- 
tics bore that out. 

Mr. Vaucun. No, sir; I cannot answer that without getting together 
some of the figures if you would like to have us do that. 

Mr. Keoen. I hesitate to impose further upon you, but if it is not 
too much trouble, I think that it might be illuminating as to the effec- 
tiveness of this modified system of review and audit beyond the field 
level. 

Now, on page 13 of the detailed statement, it is indicated that a tax- 
payer who wishes to obtain an administrative review after payment 
of tax or the filing of an abatement claim with a bond, may obtain 
a review from the appellate division under the jurisdiction of the 
regional commissioner. 

Could you tell us, as to the type of personnel in the appellate divi- 
sion under the jurisdiction of the regional commissioner. 

Could you tell us, as to the type of personnel in the appellate divi- 
sion and the likelihood of their having any special training or know]l- 
edge in the excise tax areas ? 

Would that depend upon the size of the office ? 

Mr. Winkie. I think, in part, you would have the same situation 
there—and I am not speaking with certainty on this because, unfor- 
tunately, the head of the appellate division is not with us—but my 
guess would be, and we would be very happy to submit something 
for the record on this if you wish, that probably the same situation 
obtains there as obtains in the situation Mr. Vaughn referred to on 
the audit side. Probably in the larger offices there are appellate per- 
sonnel trained in excises, whereas in the smaller ones it is unlikely 
that there would be. 

But I would like to check that and submit something for the record, 
if I may, sir. 

Mr. Keoeu. I think it would be helpful to us, because this system 
that. you are operating under now has been in effect how long? Is it 
3 years? 

Mr. Wrnxke. Well, this system probably did not actually get rolling 
until perhaps the middle of 1953, although on paper you might say it 
was effective in some districts in late 1952. 

Mr. Kroeu. It has been in effect over 2 years, and it has been in 
actual operation, and you should be in a position to give us an appraisal 
of the effectiveness of it. 

Mr. Winkie. We will be happy to submit that. 

(The information requested follows :) 


The personnel of the Appellate Division are customarily selected from the 
Audit Division of the Internal Revenue Service. They are mature employees 
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who have exhibited a high sense of integrity, technical proficiency, and the 
capacity for maintaining an objective, judicial attitude in dealing with contro- 
versial issues. These employees have had at least 5 years’ prior experience 
with the Internal Revenue Service and all have had extensive training in tax- 
ation and procedure. Training and instructional material are continually being 
supplied them in all fields, including excise tax. 

It is the general practice to concentrate excise-tax cases in the hands of 
specifically designated technical advisers who make it their job to be especially 
familiar with the law, regulations, court decisions and Service rulings pertaining 
to excise tax. 

After the taxpayer or his authorized representative has been given an oppor- 
tunity to fully present the case in conference, the technical adviser who con- 
ducted the conference prepares a report setting forth his decision, supported by a 
comprehensive statement of the pertinent facts and the applicable law. Before 
the Service acts upon this decision, it is intensively reviewed and approved by 
the technical adviser’s superior, who is qualified by many years’ experience to 
pass upon contested issues in all fields of Federal taxation. 

Mr. Keroeu. I think that that is all I have. 

Mr. Hertona. I have some questions that I should like to ask in this 
connection. 

I notice from the statement that the Internal Revenue Service has 
adopted this new program of more frequent publication of rulings 
since January of 1953. 

I notice from the statistics presented that this has resulted in 229 
excise-tax rulings being published from 1953 to 1955; that is, to 
June. 

That is contrasted with only 312 published rulings for the entire 
period from 1933 to 1952. 

This appears to be a step in the right direction. 

What, however, are the plans of the Service with respect to the 
many hundreds of unpublished rulings issued in the past, which, under 
the new policy, would be published rulings? Would the Service at- 
tempt to go back and publish important past rulings, or would it 
attempt to revise and extend the regulations, or have no plans been 
made with respect to this problem ? 

Mr. Wryxkxe. Mr. Herlong, we very definitely have plans to take 
care of that problem. What we were confronted with at the time this 
expanded publication policy became effective was a choice as to the 
extent to which we would go back and pick up old rulings, as distin- 
guished from leveling most of our attention on more current problems. 

Technological changes in the industries, of course, sometimes out- 
date rulings or at least make them much less significant than they 
were at the time they were issued. However, as I indicated earlier, 
what we hope to do is to incorporate in the new regulations all signifi- 
cant old rulings that have not yet been pentenee. We think de- 
sirably that would be the better way to do it, rather than to pick 
them up and simply put them in our Internal Revenue Bulletin. 

Mr. Hertone. With respect to these 229 excise-tax rulings published 
from 1952 to 1955, would you say how many rulings were recommended 
for nonpublication, classified, if possible, for the various reasons for 
not publishing these reasons? Could you also give us some informa- 
tion or idea of the number of letters of determination issued during the 
same period ? 

Mr. Winxkte. Certainly we can supply for the record rather readily, 
Mr. Herlong, the first figures that you asked for. I am not certain 
whether we have figures as to the number of determination letters 
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issued by the field in excise-tax cases only. But we can certainly look 
into it and see what we can come up with on that score. 

Mr. Hertone. We would like to have some information on that for 
the record. Could you tell us how many requests for rulings are now 
pending on the Excise Tax Rulings Branch? 

Mr. Winx. There again I don’t have the figure. My guess would 
be that it probably w ‘ould be somewhere around five or six hundred, 
but. there again I'll be glad to supply that for the record, sir. 

Mr. Hertone. I would like to have you supply it, and would you 
classify them according to the date of the receipt so that we could 
have some idea as to the av erage length of time required by the Excise 
Ruling Branch to respond to this request ? 

Mr. Winkie. I think we can do that, sir. It would probably be 
easier if we could do that in terms of those over 30 days old, those over 
60, and so on. 

Mr. Hertone. That would be all right for our purposes. 

Now, how is the determination made as to what rulings are to be 
reviewed by the Chief Counsel’s office ? 

Mr. Wink te. There are pretty definite standards that have been set 
up to cover that procedure. It may be that we have them here. They 
are broken down into a number of categories, and I will go over them 

rather briefly. 

One category consists of those matters that definitely require refer- 
ence to the Chief Counsel. There are others that are referred there 
on the basis of judgment, and a third category that are referred as a 
matter of discretion. 

Included among the first category, those that are required to be 
referred, are such matters as are required to be signed by the Secre- 
tary of the Treasury or other departmental officials, dealing with the 
technical aspects of excise-tax work, including for example proposed 
Treasury decisions and regulations. Proposed closing agreements 
also go to the Chief Counsel. 

Mr. Fise hgrund reminds me that the closing agreement category 
does not affect excise taxes. 

Other matters include those which are in process of adjudication 
by a court, such as questions relating to the enforcement of liens in an 
excise tax deficiency case; also any proposed ruling or memorandum 
which by its term revokes, modifies, or goes contrary to a published 
ruling, or to any matter that the Chief Counsel has previously ex- 
pressed himself on; further, all revenue rulings that are intended for 
pe ation in the Internal Revenue Bulletin are passed on by the 

Chief Counsel. 

In addition to these, there are a number of matters that are referred 
to the Chief Counsel on the basis of judgment, such as a ruling where 
the question involved is an interpretation of the statute or the regu- 
lations with no direct precedent for us to follow; or it may be that 
the issue is of such a controversial or doubtful nature that we expect 
we may head into litigation on it. That also would go to the Chief 
Counsel, 

Then, occasionally we will have a ruling where there seem to be 
conflicting precedents in the courts, and the issue is of a controversial 
nature. 

These are just a few of the types of cases that may be referred. 
There are a number of others. 

68693—55——11 
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Mr. Hertone. Let me just ask something more specific. I under- 
stand 80 percent or more of the excise-tax cases are settled by stipu- 
lation with decisions on the merits. Could you tell us whether the 
Justice Department notifies the Chief Counsel’s Office of the basis 
of this settlement, and if so, does the Chief Counsel’s Office notify the 
Excise Tax Ruling Branch? 

Mr. Winxte. I think I can answer the last question quite readily 
and I think the answer to the last one would automatically answer 
the first one, although the first question is more properly within the 
jurisdiction of the Chief Counsel’s Office. We are notified by the 
Chief Counsel’s Office, in those cases where the Department of Justice 
does decide to settle a case without going to trial. Probably a more 
detailed description of the relationship that obtains in such a case 
as between the Chief Counsel’s Office and the Department of Justice, 
and the relative jurisdictions as to settlement, could more properly 
be given to you by the Chief Counsel, Mr. Barnes. As I recall, how- 
ever, he is now out of town. In his absence, one of the assistants to 
the Chief Counsel would probably be better qualified to give it to you 
than I would. However, I think we can submit something on that 
for the record if you would like. 

Mr. Hertone. I would like to have it, if you would, please sir. 

Now, what action if any is taken when the Justice Department 
disregards these published or unpublished rulings of the Service in 
its stipulated settlement of the cases? 

Mr. Winxte. I think that too would be more appropriate for the 
Chief Counsel to answer, and Mr. Herlong, I will see that that is 
supplied. 


Mr. Hertone. Will you make a note of that, please ? 
(The information requested follows: ) 


Litigation involving excise taxes, usually in the form of suits for refund, is 
under the ultimate control of the Attorney General, so that final decisions as to 
the settlement of such cases are made by or on behalf of the Attorney General. 
In practice, there is close coordination and cooperation between the Department 
of Justice and the Internal Revenue Service in the disposition of such cases. 

Offers in settlement are made by taxpayers to the Department of Justice, either 
directly to the Tax Division in Washington or through the appropriate United 
States attorney. When such offers are received, they are referred to the Chief 
Counsel of the Internal Revenue Service for his recommendation. Before mak- 
ing his recommendation, he may request of the appropriate administrative office 
of the Internal Revenue Service further factual development of the case or, 
if the facts are clear so that only an issue of law remains, may request the views 
of the Excise Tax Rulings Branch. In general, if a ruling of the branch is in- 
volved, the recommendation of that branch will be obtained. 

After such coordination with the responsible administrative offices, the Chief 
Counsel makes a recommendation to the Department of Justice with respect to 
the acceptance or rejection of the offer, stating in the letter containing such 
recommendation the reasons for the conclusion reached. With relatively few 
exceptions, the recommendation of the Chief Counsel is followed, and if the 
offer is accepted the Department of Justice communicates its acceptance to tne 
taxpayer and notifies the Chief Counsel of the acceptance together with an au- 
thorization to make the appropriate refund. At the time the offer is accepted, the 
taxpayer is requested to prepare a motion to dismiss the case with prejudice 
and to submit such motion to the appropriate United States attorney to be 
held in escrow pending the refund. Meanwhile the Chief Counsel has made 
arrangements for the authorized refund and when it has been received by the 
taxpayer and verified by him to be in conformity with the settlement, the tax- 
payer authorizes the United States attorney to file the motion to dismiss. When 
this is filed, the case is dismissed and considered closed. Under this procedure, 
there is no stipulation filed with the court as to the merits or decision by the 
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court on the merits. There may have been a few instances in which as a part 
of a settlement, particularly of a continuing issue, an agreement was reached 


by the parties as to a certain fact or legal conclusion, but such cases would be 
very rare. 


In those relatively few cases in which the Department of Justice disagrees 
with the recommendation of the Chief Counsel on an offer in settlement, it is 
customary for the Department of Justice to state in its letter to the Chief Counsel 
the reasons for the action taken. In some cases the Department will solicit a 
reconsideration by the Chief Counsel before taking final action. There are also 
a few cases in which the Department of Justice will question originally a position 
urged in litigation on behalf of the Internal Revenue Service by the Chief Coun- 
sel. In such instances the Department of Justice requests reconsideration by 
the Chief Counsel. Here again the Chief Counsel may, and normally does if a 
ruling is involved, solicit the further views of the Excise Tax Rulings Branch 
before responding to the inquiry by the Department of Justice. In general, 
the Department of Justice does not disregard published or unpublished rulings 
of the Internal Revenue Service, and whatever disagreements do occur are re- 
solved regularly and satisfactorily through the close cooperation of the De- 
partment of Justice, the Office of Chief Counsel, and the Excise Tax Rulings 
Branch. Although no detailed review of all case files has been made for this 
purpose and it is possible that such a case exists, the office of Chief Counsel is 
not aware of any instance in which the Justice Department has refused to defend 
in a trial court an excise tax ruling which after reconsideration was adhered 
to by the Excise Tax Rulings Branch and the Office of Chief Counsel. 

Respectfully submitted. 


JouHN Ports BARNES, 
Chief Counsel, Internal Revenue Service. 
Mr. Hertone. Under the existing procedures, would the Excise Tax 
Rulings Branch be aware of inc onsistent positions in this respect ‘ 
Mr. WINKLE. We would become aware of an inconsistent position ; 
yes, sir. 
Mr. Hertone. That is all. 
Mr. Foranp. It is 12 o’clock and the committee will stand in recess 
until 2 o’clock. 
Mr. WINKLE. Very well, sir. 
Mr. Foranp. And you will return. 
Mr. Winkie. Very well, sir. 
Mr. Foranp. We will recess until 2 o’clock. 
(Whereupon at 12:05 p. m. the committee recessed until 2 o’clock, 
same day.) 
AFTER RECESS 


(The hearing was resumed at 2 p. m.) 

Mr. ForaNnp. The committee will come to order. 

At the time the committee recessed, Mr. Winkle was answering ques- 
tions. We will resume from that point on. 

Now, Mr. Winkle, I have a three-point question here : 

(a) Why did the Service decide to integrate the administration of 
the miscellaneous excise taxes with income, estate, gift, and payroll 
taxes, while keeping the former Alcohol Tax Unit separate! Was 
this done largely because it was anticipated that there would be sub- 
stantial advantages from the so-called single-package audit / 

(6) What step has the Service taken to train its income-tax field 
agents, which I understand amounts to some 10,000 as of now, to a 
point where they are equally competent to audit all types of Federal 
excise-tax returns ? 

(c) Could you explain how your postaudit review of the excise 
taxes is coordinated with your promulgation of regulations and your 
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issuance of rulings? How are these, in turn, coordinated with field 
enforcement ? 

Mr. Winxr. Very well, Mr. Chairman. I will undertake to an- 
swer the first part of that question. As to the second and third parts, 
T will turn those over to Mr. Vaughn. 

Mr. Foranp. If it will make it easier, you can answer the first part, 
and then I will be glad to repeat the other parts so that it will be 
clearer. 

Mr. Wink«te. It has always been my understanding that the prin- 
cipal reason it was decided to keep the alcohol and tobacco taxes on an 
integrated basis in the sense that all work in connection with those 
taxes, both the technical work and the operational aspects of their 
administration, would be in one division-—as distinguished from split- 
ting up the technical work from the operational side of it—was largely 
because the alcohol- and tobacco-tax statutes have very important 
regulatory aspects, which it was hard to disassociate from their tech- 
nical aspects. 

I think it is probably true also that the bulk of the rulings which 
are issued in the alcohol-tax area are not so much on the substantive 
tax side of the law as on the regulatory side. It was considered that 
it was pretty difficult to split up those two phases of alcohol-tax 
administration. 

The question seems also to be why that same thing was not done in 
the case of the excise taxes, and whether the reason for not doing it 
was the one-package audit program which the Service embarked on. 

I think I would prefer to put it this way: There was a very marked 
feeling in the Service for a good many years prior to reorganization 
that all of the audit functions that could properly be brought to- 
gether ought to be brought together so that there could be a little more 
intelligent and overall planning done on the entire audit job. 

Under the old setup, some of the income-tax returns, particularly 
the smaller ones, were audited by the collectors’ offices. Most of the 
excise-tax returns were also audited by those offices, while others were 
handled by separate groups of excise-tax agents. The bulk of the 
larger income-tax returns, however, were audited by what we then 
called our offices of internal-revenue agents in charge. This three- 
way split of audit responsibility did result in some rather difficult 
problems, especially in terms of knowing just how we should best 
deploy our resources to level on the entire audit problem. 

That, I think, is the principal reason why all of the taxes were 
brought together into one Audit Division, so to speak. 

Mr. Foranp. The next part of the question is: What step has the 
Service taken to train its income-tax field agents, which I understand 
amounts to more than 10,000, to a pomt where they are equally com- 
petent to audit all types of Federal excise-tax returns? 

Mr. Vaveun. Principally our training at the present times has 
been confined to our new men. They receive an intensive training 
program when they are employed, and it includes a course in excise 
taxes, particularly in the retail area, but also covers admissions and 
dues. It also includes on-the-spot training with some experienced 
agents, 

They do have similar training in other tax areas, but I am speaking 
strictly of the excise-tax portion of it. 
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We also have prepared within the past 24 months, 6 handbooks on 
specialized types of excise taxes, which are available to all of our 
tield personnel for their use in excise-tax work. 

In addition to that, we have maintained in every office one or more 
persons who are specialists i in excise taxes, and we brought in to the 
national office about 2 years ago 1 man from each office who was given 
some intensive training in excise taxes. When they went back to ‘their 
own field headquarters offices, it was their responsibility, with our 
training personnel, to see that certain of the other men received that 
training, where they were doing some specialized work in excise taxes. 

However, not all of the older men have received any more training 
than just the handbooks which we have issued. Many of them have 
that, and if they have problems they can use the handbook, but they 
have the advice of the specialists in addition. 

Mr. Mason. May I ask a question there? How do you select your 
field agents in the beginning? What qualifications do you require, 
and so forth? If you select John Smith to enter as a field agent, you 
have to train him, of course, but he has to have some kind “of back- 
ground so that he can grasp your trainin 

Mr. Vaucun. He must have had either by education at least 24 
hours of residence instruction in accounting at a recognized type of 
college or university, plus a B. S. degree—he must have a degree, and 
it must include at least 24 collegiate hours of training in account- 
ing 

Mr. Mason. So he has a foundation when you pick him up. 

Mr. Vaveun. He has that accounting background. If he does not 
get it that way, he must qualify by experience to the standards set by 
- il service for certain accounting experience which is acceptable in 

lieu of the actual training. 

Really our effort is directed to obtaining the men as they leave the 
universities, and when we employ them, the fir st thing we do is to give 
them 6 months of intensive training, which is a project that is ap- 
proved and worked out with civil service. 

What we do has to meet their requirements as a training program 
for the man during the first 6 months. It ineludes classroom work, 
and it includes on-the-job training. 

Mr. Foranp. Does that same requirement of a college degree apply 
to men who have been in the Service over a period of years? Do they 
get a chance for promotion even though they do not have a degree? 

Mr. Vaueun. Yes. The promotions would be based on the actual 
job that they perform. 

Mr. Foranp. Their actuat experience with the Service; is that right? 

Mr. Vaueun. Yes; and the success or ability with w hich they per- 
form that job. 

Mr, M. ABON. May I say, from a schoolteacher’s standpoint, that ex- 
perience in the field is the equivalent, if not more so, if it is the right 
kind of experience, to your B. S. degrees or any of the preparation 
given in college. That is from the standpoint of a 35-year school 
experience. 

Mr. Vaucun. We think it is particularly true of our field agents in 
the audit area. 

Mr. Foranp. Now, the third part of the question is, Could you ex- 
plain how your postaudit review of the excise taxes is coordinated 
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with your promulgation of regulations and your issuance of rulings? 
How are these, in turn, coordinated with field enforcement ? 

Mr. Vaucun. We did have a little discussion in that area this 
morning. The rulings, of course, are made available, through the 
cumulative bulletin, to all of our field men. The handbooks I have 
a mentioned incorporate all of the rulings up to the date of pub- 

ication. The ones we have issued are somewhat of a revision, and 
again there will be a revision made as we have sufficient changes to 
warrant a revision of the handbooks. They incorporate all of the new 
rulings in the revised handbooks as they go out. 

As to the remainder of the program, the responsibility to see that 
the rulings are properly handled by the field agents rests with the 
regional analysts and with the analysts we send from the national office 
to get into an on-the-spot review of the technical issues that arise. 

Mr. Foranp. Are there any further questions? 

Mr. Hertone. Mr. Winkle, in your detailed statement, on page 10, 
vou comment that under the classifications of returns it is indicated 
that the Service selects a majority of returns to be examined on the 
basis of those categories which past experience has proved to be the 
most productive of a high percentage of error. 

Does this mean that the audit sample program which has been used 
as a control measure in the case of income tax has alsu been used in 
the case of excise taxes? 

Mr. Wrnuttr. There again, since that gets into the functional re- 
sponsibility of the Assistant Commissioner in charge of field opera- 
tions, I would like to have Mr. Vaughn answer that for you, if I may. 

Mr. Vavueun. I think first of all I might say that our instructions 
provide that as returns are received quarterly, any returns which on 
the face of them show an unusual credit or some unusual item are sent 
to the Audit Division for examination. That might be placed in the 
category of some of our “must” work. But the selection program to 
which your question is addressed is performed by the experienced 
people that we have in either the excise- or income-tax area. 

It is under the jurisdiction of the Chief of the Audit Division, but 
the men who work with him must be experienced men, and it is their 
experience which helps to form the basis of the selection program. 

You will appreciate, I am sure, that the type of returns which re- 
ceive attention will vary from district to district. I could point out 
that in the manufacturing area, perhaps the rubber tire manufacturing 
industry would be only in a few spots, and it could be described almost 
as concentrated. The automobile industry and even the automobile 
parts industry would be in the same category, and it illustrates my 
point that in the manufacturing area and in the sericves area, there is 
a variation from district to district. 

We do expect the experienced agents to make the selection of returns 
to be examined within the districts. 

By comparison, you mentioned the audit control program. Since 
vou mentioned it, I would like to add that really the selection program 
in the income-tax area, I would say, up to now has been essentially 
the same as in the excise-tax area, and the two have been handled pretty 
much the same way. There are figures which we have been able to 
furnish the field recently on some results in the income-tax area, but 
only very recently, and the selection program in both income as well 
as excise taxes is based upon the knowledge of the experienced agents. 
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Mr. Hertone. And then the fact that you have discovered errors, 
or there is reason to believe that there might have been errors commit- 
ted in the past, in your experience, is the yardstick which you use 
to go by in selecting the locations to be audited, to a large extent ? 

Mr. Vaueun. It is the knowledge of the experienced agents on the 
job. In some districts they do keep a record, which happens to be a 
record on the man who is making the selection as to how good a job 
he does. That gives him some idea of how good the selection has been. 
It shows up those areas in which there is a high percentage of error. 

Mr. Hertone. How many audits of excise-tax returns do you make, 
percentagewise, as compared with those made in income-tax returns ? 

Mr. Vaueun. I would have to get together some figures for you on 
that. I would be glad to do that. 

Mr. Hertonea. You do not have any approximate figures offhand ? 

Mr. Vaueun. No, sir, I do not. Bear this in mind, for one thing: 
We measure our results in the excise-tax area in quarterly returns; 
and in the income-tax area it is in the annual return. I think we 
should have figures to present and first get together what you need, 
rather than for me to try to recall that. 

Mr. Hervonea. I would appreciate it if you would supply that for the 
record. 

Mr. VaucHN. You want a percentage, do you? 

Mr. Hertone. Of the excise-tax returns audited as compared with 
income-tax returns. 

On page 10 of Mr. Winkle’s detailed statement there is a statement 
that the taxpayer’s liability for retailer’s excise taxes, employment 
taxes, and documentary stamp taxes, is examined in connection and in 
conjunction with the examination of his income-tax return. Is this 
before or after the so-called package audit; and if before the abandon- 
ment of that, what changes have been made in that procedure? 

Mr. Vaueun. You referred to this as an abandonment of package 
audits. There was a modification, and it resulted in our instructions 
to the field that to some extent the internal revenue agent making an 
examination of an income-tax return will continue to make the exami- 
nation of the retail excise-tax return or the employment-tax return of 
the same taxpayer. But in addition to that and regardless of that, 
we now provide that certain of our excise-tax men shall take the re- 
mainder of the retail-tax returns, excise-tax returns, as well as all other 
excise-tax returns, and go through them and make a selection of re- 
turns to be examined. 

Mr. Hertone. Would you tell me what was originally contemplated 
under the package audit with respect to excise-tax auditing ? 

Mr. Vaueun. I mentioned this morning something about a systems 

audit, and described it a little bit. I might repeat it here, because I 
think it would be helpful. 
_ Up to a point, a man who has examined an income-tax return has 
in effect done something by way of a systems audit. To that extent he 
has done half of the job or a little more than half of the job that 
would be expected of the excise-tax man. 

It was our expectation and our hope that we could accomplish with 
the taxpayer through one examination a determination of his liability 
with respect to all taxes. 
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In difficult cases we anticipated that he would need the help of a 
specialist in excise taxes, even to some extent in the retail area, because 
it is difficult to determine in some instances whether a product is tax- 
able or not. Since one man is examining income-tax returns and giv- 
ing consideration to what we describe as a system in use, it would be 
duplicated if the excise-tax man went in at a later date. 

However, regardless of that, we are finding that the problems which 
arise continually with respect to the question of taxability of a particu- 
lar commodity or product makes it necessary to have a specialist in 
there, and we have provided, therefore, that in the future all of the 
work will be done by the excise-tax man, at least in the manufacturing 
area, and to a considerable extent in the retail area as well. 

Mr. Foranp. I understand that the Service has abandoned to a 
degree some of its package audits. Is that true; and if so why? 

Mr. Vaucun. In the area of manufacturer’s taxes, we now provide 
that a specialist on excise taxes will perform that audit. If it is pos- 
sible for him to do that concurrently with the man examining the 
income-tax return, I think we would still have a package audit. It is 
a little harder to program than might be imagined, because many of 
our specialists in excise taxes are busy on some rather important cases 
which are solely of an excise-tax nature, and it is not always possible 
to coordinate it with an income-tax examination. 

I might mention particularly where we have some large claim on 
excise taxes from a corporation, that has to be handled pretty much 
independently of the income-tax examination. But to the extent that 
a specialist in excise taxes can work with the income-tax agent on a 
case, I think we would have what could be described as a package audit 
in the future. Certainly on small retail establishments where the 
income-tax return is being examined, we hope to accomplish the pack- 
age audit as we always have. If he needs assistance, he can call upon 
a specialist in excise-tax matters to give him some advice, or actual 
assistance. 

Mr. Foranp. In other words, you have not definitely abandoned 
the package audit idea? 

Mr. Vaucun. We have modified it, but we do have package audits 
wherever we can accomplish that and do a good enforcement job. 

Mr. Foranp. And the reason you are not doing that everywhere 
is the fact that it does not seem feasible at this time; is that correct? 

Mr. Vavucun. It has been difficult for the income-tax man to keep 
abreast of his problems in income taxes, and at the same time know all 
that he should know about rulings on excise-tax matters. We want 
to give him the assistance of the specialist, but coordinate it, if we can, 
with his work on the income-tax case. That is not always possible. 

Mr. Foranp. I want to go back for a moment to the question of pro- 
motions. I understand that in some areas, the morale of given alco 
is quite low because:of the fact that the promotions are not coming 
through, or that some people who feel they are entitled to a promotion 
are being passed over. 

Have you encountered any of that feeling? 

Mr. Vaveun. We had more of that, I would say, 18 months ago 
than we have had at least in the past 12 months. There was an ad- 
justment which had to be made in bringing together the people from 
two different field offices that we had in the past, which created a 
number of problems. 
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The programs which have been carried out in the past 12 months 
have eliminated, I think, many of the problems which did exist for 
a while. They gave rise to some slow promotions. We have had 
very little complaint on that problem in the past year. 

Mr. Foranp. How do you rate your people for promotion? I re- 
member a year or two ago when we were discussing taxes here in the 
committee, a complaint was made that in some offices, an agent or a 
collector, or whatever you wanted to call them, was given an assign- 
ment to look into so many cases. He was rated, not on the settlement 
of cases, but rather, on the amount of money he was able to get out 
of the taxpayers. 

Mr. Vaucun. That was not done in every office. There were, I 

believe, some offices which had that as a part of the overall appraisal. 
We did issue instructions well over a year ago that that should not 
be done. 
The rating today is based on the man’s performance, evaluating 
the cases as to their difficulty of assignment, the number of errors 
which may be found in the technical aspects of the case as he performs 
his work on it, and the promptness with which he gets the cases com- 
pleted and his success in dealing with the public. 

By that we do not mean the success with which he gets agreements. 
It is really the overall accomplishment he has in the examination work. 

Mr. Foranp. I have the definite feeling, of course, that you are 
trying to do a good job, but your work in scattered high, wide, and 
handsome all over the country. I am recalling that thoge things have 
been reported to the committee previously, and I am bringing them 
up now. 

It seems rather unfair that if one man is given a number of good 
cases where he could handle them quickly and bring in results he 
would get a higher rating than the man who had the difficult cases 
on which he had to take a lot of time, and therefore could not be as 
productive. 

I remember raising the question at that time, and if that condition 
still exists today I would like to know about it. If it does not, I am 
tickled to death to hear about it. 

I do know for a fact that there is still some morale problem in some 
of the offices, because that has been called to my personal attention. 
Mr. Vaucun. There may be some problem which has not come to 
my attention, certainly, but we do have our own man in the field to 
evaluate the accomplishments of each region; and where a year ago 
we might receive a letter of complaint from one of our own people, 
there is virtually none of that today. 

The point I want to make beyond that is that in assigning cases, 
which you mentioned a moment ago, I think you will appreciate the 
fact that a man who is a higher grade will be expected to work a more 
difficult case, and he is not expected to complete as many cases as a 
man who is receiving the relatively less difficult cases for assignment. 
The people in our Personnel and Training Division, who actually 
evaluate the classification of the personnel, would want to see the type 
of the assignments they are receiving, and whether or not it is com- 
mensurate with the grade they are in. There is greater supervision 
of that than there ever was before. 








164 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


While it may be that in some particular area there is a problem 
that we have not received by way of reference to us as a problem, we 
tind that, by and large, it is greatly improved today. 

Mr. Foranp. I am wondering if the fact that you are not receiving 
complaints can be attributed to the fear of the individual losing his 
job if he goes over the head of his superiors, or whether the morale 
has been improved. I am hoping that the morale has been improved 
rather than that there is the fear of going up above. I believe every 
person has a right to appeal to higher authorities when he finds him- 
self dissatisfied with his immediate superiors. I hope that is the feel- 
ing within the administration. 

Mr. Vaucun. We do protect any person who made some sort of an 
appeal to us so that there would be no action taken against him merely 
because he has spoken out. It is guarded very carefully, so that there 
would be little reason to believe today that the failure on the part of 
people to speak out to us would be because of any action that may have 
been taken. It is very carefully protected. 

Mr. Foranp. I am glad to hear that. 

Mr. Mason. Mr. Chairman, I think the words “we now have closer 
supervision than we ever had before” is a complete answer to your 
question. If that is so, that is perhaps the reason you have very few 
complaints compared to what you had in the past. 

Mr. Foranp. I am informed that the advisory committee to the 
Internal Revenue Service has filed a report which is a little contrary 
to what we are getting here today, so it might be well for the Service 
to look into tlfat report and see what there is in it. 

Have you any further questions, Mr. Herlong? 

Mr. Hervone. I have none. 

Mr. Harrison. I have a question, Mr. Chairman. 

I understand the 1954 report of the Commissioner revealed there 
were 5,091 requests from taxpayers or from the field for excise-tax 
rulings. The published rulings in 1954, according to the same report, 
were 88 for excise taxes generally, and 46 more for firearms and alcohol 
and tobacco taxes. 

Do you think the Service has yet reached the level of adequate pub- 
lication with respect to the total excise-tax rulings which have been 
requested ? 

Mr. Winx te. No, Mr. Harrison; I do not think we have reached the 
level that we would like to reach as far as publication is concerned, 
either in the excise-tax area or the income-tax area, or in any other 
area for that matter. 

We do firmly believe, however, and we think the figures will bear it 
out, that there has been a very decided improvement in the number of 
rulings which have been published. It is a continuing problem for 
which we seek continual improvement. 

As to the apparent discrepancy between the number of rulings, 
so-called, that have been issued, and the number of rulings that have 
been published, I think there are a number of things which have to be 
kept in mind there. For the most part, what we attempt to publish in 
the Internal Revenue bulletin are rulings which deals with new 
or novel situations, rulings, which are interpretive of provisions of 
the regulations, and so forth. A good many of the requests for 
information or rulings, or whatever we choose to call them, fre- 
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quently relate to matters which might well have been submitted 
to the district director, since they would have yielded just as 
readily to decision by him as by us. 

We do ship a considerable number of them out. In some instances, 
however, we will take care of it ourselves. That is particularly if it 
yields to something like a form letter. 

Then there are other categories, such as requests for exemption 
in the case of the admissions tax, where you are dealing only with 
2 particular organization which is putting on an affair, and where 
the ruling is not published simply because it is frequently a one-shot 
performance, so to speak, and would be of interest only to that par- 
ticular association. 

Of course, where we are ruling in a situation of that kind and we 
are applying some new or novel interpretation of the law, we would, 
of course, publish it. 

There are a good many other situations where we are simply pass- 
ing upon the question as to whether a particular article is or is not 
taxable, particularly in the manufacturers’ tax area. If the situa- 
tion does not present a new or novel question, frequently it is not 
published. If it were published, we would sometimes run into the 
problem of how we could get the ruling over in a clear and satis- 
factory way. This is because we sometimes must base our ruling on 
detailed specifications, drawings, photographs, and other graphic 
material which is submitted to us. 

There are other situations involving the fixing of fair market prices 
of fair charges where, if it is simply a matter of applying established 
principles and does not affect an industrywide situation, we would 
normally not publish the ruling if it was of interest only to the one 
taxpayer. 

I think we would find that among the some five thousand-odd rulings 
which have been issued in letter form, many of them will partake of 
these types I have mentioned. We are earnestly and conscientiously 
trying to sift out of the bulk of the letter rulings which are issued 
all those which we think should be published in the interest of more 
uniform and better excise tax administration. We are not yet satis- 
fied with the number that we are publishing, and we are striving to 
publish more each year. 

Mr. Foranp. It has been suggested to the subcommittee that the 
Service’s records do not make it possible to determine to whom earlier 
rulings have been issued. In this connection, would you tell us what 
internal revenue procedures are employed by the Excise Tax Ruling 
Branch to classify, index, and file the published and unpublished 
rulings and determination letters? When the Service modifies a 
position previously taken in a ruling, are records maintained by the 
Excise Tax Branch to permit it to notify taxpayers to whom earlier 
rulings have been issued which are at variance with the more recent 
modifications ? 

Mr. Wink LE. That has to do with this type of a situation, as I 
understand the question, Mr. Chairman: Assuming that at a time 
when not as many rulings were being punished as is now the case, 
we had taken a position on a particular issue and perhaps had in- 
formed, in response to specific letter requests, some 20 or 30 or 100 tax- 
payers what that position was; and then we further assume that at 
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some later date we decide to modify or revoke that ruling. Do we 
then go back and dig out those 50 or 100 letters and proceed to advise 
the taxpayers that the ruling has been revoked ? 

Actually, our files are not maintained in a way that would enable 
us to do that. That would mean that we would have to maintain files 
at least by type of tax, and perhaps in the case of some of the taxes, by 
type of issue within the tax. Wedo not dothat. Our files are main- 
tained in alphabetical order by the name of the taxpayer who has pre- 
sented the inquiry. 

Under the publications program, however, it would be certain that 
a ruling revoking a previous position would be published in the In- 
ternal Revenue Bulletin, unless, of course, it had to do with the specific 
revocation of an admissions tax exemption, for example, in the case 
of a single organization, or something akin to that. 

When that revocation of a ruling is published in the Internal Reve- 
nue Bulletin, if we have reason to believe—and we frequently do, 
because we are close to many of the industry groups which are con- 
cerned with these taxes—if we have reason to believe that the ruling 
has been given widespread application, we will incorporate in the 
published ruling a statement to the effect that the ruling will be ap- 
plied without retroactive effect. 

If we have no particular reason to believe that the ruling—I should 
not say that, either, because actually in revoking any excise-tax rul- 
ing, if it is in fact a revocation of a previous ruling, the policy has 
been to revoke the ruling without retroactive effect. 

Sometimes we do find ourselves in this type of situation: We have 
definitely taken a position that a particular article is subject to tax, 
and that ruling was issued at a time when we were not publishing as 
many rulings as we have been recently. Subsequently, a taxpayer 
making an identical article is picked up by one of our field agents. He 
is told, “You owe a tax on this article.” The taxpayer says, “I didn’t 
know that.” In that type of situation, the taxpayer sometimes comes 
in and urges that inasmuch as he had not received a specific ruling 
himself, he should not be penalized by having the ruling applied to 
him. 

We feel in that type of a situation that the taxpayer acted at his own 
peril. He did have the right to request a ruling had he wished to, 
Just as the other taxpayer did. 

But to be specific, we do have a problem in that our files are not 
maintained in such a way as to permit us to go back every time we 
modify a ruling and specifically advise all taxpayers who might have 
received the original ruling from us that the ruling has been modified ; 
but we do endeavor to take care of it by way of publishing that modi- 
fication in the Internal Revenue Bulletin. 

Mr. Foranp. That Bulletin does not go into the hands of all of these 
people who are affected. It may go into the hands of the big corpora- 
tions and lawyers who follow it up. 

Mr. Wine. I think, by and large, it would be picked up by most 
of the manufacturers liable for manufacturer’s tax; but certainly in 
the transportation and retail tax areas, for example, it would not be 
expected that small truckers or small retailers would always be aware 
of it. There is this one saving feature, however: In the retail-tax 
area, most of our requests for rulings actually come to us from manu- 
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facturers who are quite concerned about notifying their retailers 
whether a tax should or should not be charged. To that extent you do 
get a little more coverage in the retail-tax area 

Mr. Foranp. Do you maintain a list or at least the number of 
individuals interested in one particular ruling which you make? 

Mr. Winkte. Not individuals; no, sir, but I might say that at the 
present time we are working on a project which we hope will enable 
us, Whenever we do publish a ruling which would be of interest to 
a particular industry or segment of an industry, to send a copy of that 
ruling to the affected trade groups and associations as well as to trade 
periodicals in the field. 

But we do not maintain a list of individuals who would normally 
be interested in our rulings. 

Mr. Foranp. I think you will agree with me that everybody is 
sensitive to taxes. 

Mr. Winkte. I certainly would, sir. 
Mr. Foranp. None of us like to pay them. 
Mr. Winkuez. That is correct. 

Mr. Foranp. Although we feel that we have a duty, and we are 
going to perform it, we do not like it. However, I think the widest 
publicity possible should be given to any matter of ruling or regula- 
tions or anything at all along that line, so that it would reach the 
greatest number of people possible. 

Mr. Wrnkte. I quite agree with you, sir, and I might say in that 
connection that we do on occasion, where we have a ruling which we 
feel is of considerable interest, but which might not cet on down 
to the affected taxpayers through normal channels—it is not in- 
frequent for us in such cases to issue a special press release. 

But I would quite agree with you that it is vitally important, par- 
ticularly in the excise- tax area, to give as widespread publication as 
possible to our positions. 

Mr. Foranp. I hear several of my colleagues from time to time crit- 
icizing the press relations or, rather, the information sections of the 
different departments. Personally, as a former newspaperman, I am 
a great believer in press releases, and I wish more of them were issued, 

not only by your department but by all of the other departments, 
so that the people w ho pay the taxes and pay the salary of these people 
might know what is going on. I think that would probably make 
them feel a little better about paying taxes, if they actually knew what 
was going on in the various departments. 

Mr. Wryxte. I share that belief, sir. 

Mr. Foranp. My next question is a long one: 

Could you obtain for the committee, information as to the number 
of taxpayers in the excise-tax field w ho have been audited in recent 
years, and the percent these represent of total taxpayers, both in terms 
of numbers and in terms of dollar amounts collected? The committee 
is interested in this connection only with the field audits. To the 
extent possible, it would be appreciated if this information was fur- 
nished iy the various types of excise taxes. 

Would that be possible ? 

Mr. WINKLE. We will be glad to submit a statement on that for the 
record. Iam not certain how far that can be broken down, but I will 
be happy to check it. 
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Mr. Foranp. Will you do the best you can on it. 

Mr. Wink te. Yes, sir. 

Mr. Foranp. We should like to know how many trained auditors 
have been working in each of the various excise tax fields, and by 
“trained” I mean trained with respect to the specific type. We are 
particularly anxious to obtain information as to the number of audits 
made in the case of the transportation tax, the sugar tax, and the 
gasoline tax. 

In connection with the latter, we are referring to the real audits, 
and not merely the examination of exemption certificates. 

Mr. Vaucun. I would say that we will be happy to get those figures 
also to the extent we are able to furnish it specifically for you; yes, sir. 

Mr. Foranp. All right. 

This next question has to do with enforcement : 

The Commissioner’s report shows that miscellaneous excise tax col- 
Jections in 1954 amounted to $5,155 million, and that alcohol and 
tobacco tax collections amounted to $4,363 million. It is also reported 
that additional taxes assessed as a result of direct enforcement efforts 
in the case of miscellaneous excise taxes amounted to $25 million, and 
in the case of the alcohol and tobacco tax amounted to $3 million. 

These additional taxes assessed in the case of miscellaneous excise 
taxes amount to slightly less than one-half of 1 percent of total miscel- 
Janeous excise tax collections. In the case of alcohol and tobacco taxes 
they amount to about 0.07 of 1 percent of the total collection. In the 
‘ase of income and profits taxes, the comparable percentage in 1954 
was 2.22 percent. 

Also, it should be pointed out that additional taxes assessed as a 
percentage of total collections in the case of miscellaneous excise taxes 
in. 1950 amounted to slightly more than 1 percent, as contrasted to the 
slightly less than one-half of 1 percent in 1954. 

Could you explain why additional taxes assessed in the case of 
miscellaneous excise taxes have fallen off by approximately one-half of 
1 percent from the 1950 level, in terms of percentages ? 

Also, could you give us an explanation as to why this percentage is 
so much lower than the additional tax assessed in the case of income 
and profits taxes ? 

Mr. Winx ez. I will ask Mr. Vaughn if he will take that one, Mr. 
Chairman. 

Mr. Vaueun. On the question of why the tax resulting from en- 
forcement has fallen off by one-half of 1 percent, percentagewise, since 
1950, there are 2 factors which occur to me at the moment that could 
account for it. With respect to one, I am inclined to feel that perhaps 
I could get some figures which I do not have at the moment. It is 
just this: 

We have experienced an increase in the collection of excise taxes 
simply through an increase in the volume of business. Those places 
which have been paying excise taxes with a high degree of compliance 
would continue to pay their full share of tax liability in the excise-tax 
area. Therefore, the taxes recovered by enforcement would increase 
percentagewise only if noncompliance increased in the same degree 
that the volume of business increased. 

We would expect with a rising business volume, I would say, for 
the amount which we get by enforcement to perhaps be a little less, 
percentagewise, to the total collected. 
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Mr. Foranp. That is where the drop came, is it not? 

Mr. Vaucun. In part, I think. I want to frankly acknowledge, 
sir, that we do have more taxpayers today than we had before, and 
we are getting the broadest coverage we can, but we are not able to 
get a much broader coverage and at the same time try to maintain 
about the same personnel to do the job. 

Mr. Foranp. I realize that is a very difficult question, and if you 
want to revise your statement for the record so as to make it clearer 
and more explicit, you may do so. 

Mr. Vaucun. Part of it is an opinion which is formed based on the 
fact that we have a higher volume of business, and that ought to have 
a little more study, perhaps, than I have given to the answer here. 

However, I can acknowledge here that we do have certainly a 
problem with respect to the manpower. We have a given number of 
people, and it is incumbent upon the regional commissioners and the 
district directors to use those men to the very best advantage possible. 
That means that they must determine their workloads in the income- 
tax area, and in the excise-tax area, and in the estate- and gift-tax 
area. Then they must use their men in accordance with the workloads. 

Certainly we have found a high percentage of productivity in many 
of our income-tax cases, and that is particularly true in the corporation 
urea. That, to me, would account for some of the difference where 
you mentioned the two-and-a-fraction-percent assessments in relation 
to collections in the income-tax area as compared with a fraction of 
1 percent in the excise-tax area. 

Mr. Foranp. Would you think that the reorganization of the Service 
might have something to do with this slowing down of enforcement 
which would bring about part of these results ? 

Mr. Vaucuan. No, sir; I do not feel that that is actually true. It 
is true that for a period, in making some of the adjustments, we had 
a decrease in production. It is going back up. The things that you 
have pointed to here indicate a greater degree of enforcement in the 
income-tax area where dollarwise, in the corporation area and in the 
large individual income-tax-return area, it 1s highly productive per 
man-hour on the job. 

Mr. Foranp. I think this particular item points up what I have 
been trying to do all through these hearings to bring to the attention 
of all concerned: That we asked the administration and we asked the 
Treasury Department to bring their problems to us, both technical 
and administrative. The fact that you lack the proper manpower 
to handle the situation I think is a problem which justly should have 
been brought here without our having to go digging it up. 

This is but one of the many problems which I know exist, and which 
I had hoped would be brought to our attention. 

Mr. Mason. The gentleman suggested in the beginning, when you 
asked him the question, that there were probably two causes, and you 
have given us only one so far. I have been waiting for the other. 

Mr. Vaueun. I think I mentioned the other, but it was not properly 
emphasized. 

No. 1 is that there is a difference percentagewise because of the sub- 
stantial increase in the volume of business and a high compliance with 
it. The second one was that I do acknowledge that we have not been 
able to expand our coverage greatly and keep pace with the increased 
number of excise-tax payers with the manpower we have. 
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Mr. Foranp. Those are the two. 

Mr. Winkie. May I add two comments on that. 

I would first like to say that so far as the manpower situation in the 
Revenue Service is concerned, at the present time we have in the Serv- 
ice, and have had for some little while now, a group of investigators 
of the House Appropriations Committee, who have been examining 
into the entire matter of the utilization of manpower, available re- 
sources, and so forth. 

Secondly, to supplement very briefly what Mr. Vaughn has said, I 
think this much can be said in terms of the difference in the amount 
of deficiencies, percentagewise, that are being turned up in the excise- 
tax area as distinguished from the income-tax area, and that is this: 
I think that the income-tax statutes, being more complicated than the 
excises, give rise to greater and more frequent controversies. Covering 
as they do, some sixty-odd-million individual taxpayers, and several 
hundreds of thousands of corporations, and having implications that 
affect. practically every type of business transaction, we feel that of 
necessity there is more chance of significant error in the income-tax 
area than in the excise-tax field. 

As a consequence, I think the average income-tax case is productive 
of a higher deficiency than would be the average excise-tax case. I 
think that would be a factor in the picture. 

Mr. Foranp. That again places our excise-tax group in the orphan- 
child class. 

Mr. Wryxte. It is attributable in part perhaps to the stepchild 
status that we have heard so much about in these hearings, yes, sir. 

Mr. Fortanp. I have one more question here. 

In income, estate, and gift taxes, taxpayers and their representatives 
make extensive use of the record of cases docketed before the Tax 
Court. In the case of excise taxes, the various district courts and the 
Court of Claims represent the court of original jurisdiction. It is 
understood that at present there is no readily accessible record of 
excise tax cases docketed in these courts, although this information is 
reported to be compiled and maintained in both the Tax Division of 
the Department of Justice and the office of the Chief Counsel, Bureau 
of Internal Revenue. 

The question has been raised as to whether it would not be a proper 
and desirable thing, in order to be of assistance to taxpayers generally, 
that the Internal Revenue Service should publish at intervals, or at 
least make available for public inspection, the information of public 
records of this type which it has in its files. 

Mr. Wink te. I think, Mr. Chairman, that that is something which 
probably the Chief Counsel would be more qualified to comment on 
than I since, if those records exist, they would be maintained in his 
office. 

We will be very glad to submit a statement on that, if you would 
like. = 

Mr. Foranp. I would appreciate it. 

Mr. Winkie. Yes, sir. 

(The information requested follows :) 

The Office of the Chief Counsel, Internal Revenue Service, maintains no single 


record which shows (1) the name of the taxpayer, (2) the forum of the case, 
(3) the docket number of the case, and (4) a summary of the issues involved. 
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This information is available to the public through the appropriate court 
records. 

The Office of the Chief Counsel, for control and other purposes in connection 
with the defense of such cases, is required to keep several different card-record 
systems. Other data and information appropriate to the particular card system 
but not of a public character are also entered on these cards, which, in the 
opinion of this Office, should not be subject to public inspection. 

If the desired information is to be made available to the public, it will neces- 
sitate the selection, assembling, and compiling of such information from these 
various records in a form suitable for public inspection. 

Respectfully submitted. 


JounN Potts BARNES, 
Chief Counsel, Internal Revenue Service. 

Mr. Foranp. Does anyone else have any questions ? 

If not, we say thank you, Mr. Winkle, to you and to your assistants. 
As far as the chairman can see now, you may be excused to return to 
work for the taxpayers while we call Mr. Avis to the stand. 

Mr. Winx. Thank you, sir. 

Mr. Foranp. We know you very well and favorably, and we are 
glad to have you with us. Will you go through the usual procedure 
of identifying yourself for the purpose of the record? Will you also 
identify the people you have with you, Mr. Avis. 


STATEMENTS OF DWIGHT E. AVIS, DIRECTOR, ALCOHOL AND 
TOBACCO TAX DIVISION, INTERNAL REVENUE SERVICE; ROBERT 
B. RITTER, HEAD OF THE ALCOHOL AND TOBACCO TAX LEGAL 
DIVISION; WALLACE RUSSELL, ASSISTANT HEAD OF THE 
ALCOHOL AND TOBACCO TAX LEGAL DIVISION; PAUL FRAZEE, 
CHAIRMAN OF THE ALCOHOL TAX SURVEY COMMITTEE; AND 
JOHN COGGINS, ATTORNEY OF THE ALCOHOL AND TOBACCO TAX 


LEGAL DIVISION AND LAW MEMBER OF THE ALCOHOL TAX 
SURVEY COMMITTEE 


Mr. Avis. My name is Dwight E. Avis, Director of the Alcohol and 
Tobacco Tax Division, Internal Revenue Service. 

I have with me Mr. Ritter, the counsel to the Director of the Alco- 
hol and Tobacco Tax Division, and his assistant, Mr. Russell; Mr. 
Frazee, the Chairman of our Alcohol Tax Survey Committee, and my 
technical adviser; and Mr. Coggins, an attorney who has coordinated 


the work of drafting the revision of chapter 51, the distilled-spirits 
provisions of the code. 


I have a prepared statement, sir. 
i Mr. Foranp. Would you prefer to deliver that without interrup- 
10n ¢ 

Mr. Avis. I would, if it meets the committee’s convenience. 

Mr. Foranp. You may proceed, sir. 
_ Mr. Avis. As Mr. Smith has indicated, the Internal Revenue Serv- 
ice welcomes this opportunity to discuss with your committee, problems 
and conditions in the field of liquor and tobacco tax administration, 
and to present to you a program for simplifying and modernizing 
the liquor and tobacco control system—to tell you what we have al- 
ready accomplished and what we have in contemplation. 

Mr. Chairman, I will have an introductory statement which will 


not take more than 20 minutes. With your permission, Mr. John 
68693—55——12 
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Coggins, an attorney attached to the Chief Counsel’s office, who has 
coordinated the drafting of the proposed revision of the distilled- 
spirits provisions of the code, will then discuss the highlights of the 
proposed bill, We are also prepared to discuss with the committee, 
cael in executive session, certain highly controversial industry 
issues which have not been included in the proposed revision other 
than by the reenactment of existing law. 

Liquor and tobacco are taxed and regulated under internal-revenue 
laws pursuant to chapters 51 and 52 of the Internal Revenue Code of 
1954. The administrative responsibility for the enforcement of these 
two chapters has been vested through delegation in the Alcohol and 
Tobacco Tax Division of the Internal Revenue Service. The Division 
is also charged with the enforcement of the firearms provisions of 
the Internal Revenue Code (ch. 53); of the Federal Firearms Act 
(secs. 901-909, title 15, U. S. C.) ; and the administration of the Fed- 
eral Alcohol Administration act (sec. 201, title 27, U. S. C.) 

Liquor and tobacco taxes are among the earliest imposed under the 
internal revenue system. Prior to 1900, they were, along with cus- 
toms duties, the principal sources of Federal revenue. With the 
enactment of income, corporate, and more recent excise taxes, col- 
lections from liquor and tobacco taxes became a relatively smaller 
portion of overall tax receipts. Last year, fiscal 1955, collections from 
liquors were $2,726,095,000, and for tobacco, $1,570,555,000. 

Because of the high tax rates imposed on these products and the 
social aspects in the case of liquor, these industries have historically 
been rigidly regulated. For this reason, it is believed that the com- 
mittee may be interested in a brief description of the industries and 
the organization of the alcohol and tobacco tax function. 

The liquor, industrial alcohol, and tobacco industries are large in- 
dustries, the liquor industry alone being composed of some eight 
segments. During the last fiscal year there operated under the super- 
vision of the Internal Revenue Service 167 distilleries, 278 warehouses, 
278 rectifying and bottling plants, 292 breweries, 679 wineries and 
bonded wine cellars, 111 taxpaid wine bottling houses, 34 industrial 
alcohol plants, 48 denaturing plants, 1,049 nonbeverage products manu- 
facturers, 1,290 importers, 19,016 wholesale liquor dealers, 11,704 deal- 
ers and users of tax-free and specially denatured alcohol, and 441,789 
retail liquor dealers. Similar supervision was also exercised over 
1,700 tobacco products factories and 4,000 dealers in tobacco materials. 

As is the case with other operating functions of the Internal Rev- 
enue Service, alcohol and tobacco tax administration is decentralized. 
The national office in Washington performs primarily management 
and policymaking duties, such as the sivtetiebeetion of regulations, 
the issuance of rulings, the making of legislative recommendations, 
and those functions which require centralized action. In order to 
secure economical and efficient liquor and tobacco tax administration 
based upon workload as reflected by industry concentration and the 
existing law enforcement problem, the operating functions are cen- 
tralized in the offices of the 9 regional commissioners and in 36 stra- 
tegically located branch offices. The regional activities are under 
the immediate supervision of assistant regional commissioners, alco- 
hol and tobacco tax. As of the beginning of the fiscal year (July 1, 
1955), there were 3,459 employees engaged in the liquor and tobacco 
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tax administration, of which there were 990 storekeeper-gaugers 
engaged in the supervision of plants; 465 inspectors who exercise 
regulatory functions; and 939 investigators engaged in strictly law- 
enforcement work. 

Under the internal revenue laws the Service has complete control 
of tobacco, liquors for beverage purposes, and industrial alcohol, from 
the point of production to the point of distribution. This control 
is maintained through a rigid system of permits, inspection, investi- 
gation, and direct supervision. 

The need of modernizing the liquor and tobacco tax system, with 
its outmoded statutory requirements, based on laws dating back to the 
Civil War, had long been apparent. In September 1953, a compre- 
hensive study was initiated of the revenue laws and regulatory con- 
trols then in effect with respect to distilled spirits by an Alcohol Tax 
Survey Committee composed of internal revenue personnel. A similar 
but independent study of the tobacco tax laws had been previously in- 
stituted and, by early 1954, an agreement reached with the industry on 
a revision of the tobacco-tax statutes. Meanwhile, the wine industry 
had concluded several years’ work, as was indicated by the introduction 
of several bills, to provide for changing conditions in that industry. 
The brewing industry also had sponsored bills designed to modernize 
and liberalize governmental controls over the production and tax- 
payment of beer. 

These circumstances, along with the disposition of the Congress to 
effect a general revision of the Internal Revenue Code, brought indus- 
try and Government together, with the result that differences were 
reconciled and we were able to submit recommendations which enabled 
the Ways and Means Committee to revise and rewrite the wine, malt 
liquor, and tobacco tax laws in the 1954 code consistent with modern 
business requirements and realistic regulatory controls. 

Substantial amendments were also made as to distilled spirits, but 
as the studies of the distilled spirits provisions had not been com- 
pleted, the revision was necessarily limited. In view of this an under- 
standing was had with the Ways and Means Committee that recom- 
mendations for a complete revision of the distilled spirits provisions 
would be submitted to the next Congress. 

Among the changes effected by the 1954 code were those which 
enabled distillers, brewers, and winemakers, to conduct other busi- 
nesses in their plants which would not jeopardize the revenue. The 
code authorized the destruction of distilled spirits in bond, thus 
protecting distillers and warehousemen from severe financial loss, and 
even bankruptcy, where forceouts of distilled spirits, for which there 
is no market, occur under existing law. Winemakers also are author- 
ized to destroy wine before taxpayment—a provision designed to 
protect winemakers in case of surpluses or where the wine is of a poor 
quality. 

The Secretary of the Treasury was authorized by regulations to 
substitute a return system for collecting liquor and tobacco excise 
taxes for the tax-stamp system. Historically, liquor and tobacco 
taxes have been prepaid and collected through the use of value or tax- 
paid stamps at the time the product is withdrawn from bonded prem- 
ises. On January 1, 1955, the Secretary exercised his authority to 
discontinue stamps for collecting beer and wine taxes and placed the 
industries on a return system, with the tax to be paid on a daily basis. 
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The tobacco and distilled spirits industries have indicated that they 
would object to being on a return system unless a longer defer- 
ment could be provided. Fiscal considerations have precluded the 
adoption of a return system with any greater derferment, because of 
the ae amounts of revenue involved. 

Obsolete sections of the old code were deleted. Excessive statutory 
details were eliminated and standards established to facilitate the 
more efficient ac’ministration of the liquor laws and to permit adapta- 
tion to changing conditions and commercial practices. Unnecessary 

records have been eliminated and provision made for a wider utiliza- 
tion of commercial records for Government purposes. The Secretary 
of the Treasury has been given more latitude in the supervision of 
distilleries for the purpose of more efficiently utilizing Government 
personnel. Pilot A es. operations are permitted to develop new and 
more efficient regulatory procedures for registered distilleries and 
industrial alcohol plants. 

Simultaneously with and subsequent to the proposals of the code 
revision, attention was directed toward regulatory changes that would 
simplify the operations for industry and develop economies for the 
Government through reduction in the supervision at legally estab- 
lished alcohol and distilling plants, which in turn made funds avail- 
able for increased effort in the suppression of the non-tax-paid liquor 
traffic and for other enforcement purposes. In the liquor enforce- 
ment field we were being confronted with a growing illicit problem 
in certain geographical areas. At the same time it was found that 
there were compliance laxities among certain groups of tobacco manu- 
facturers which required an intensified inspection and enforcement 
program in the tobacco tax field. 

To combat these problems we had an investigative force which had 
been gradually reduced during World War II and thereafter until at 
the close of the fiseal year 1953 we had not more than 825 enforcement 
officers on the rolls. The scope of illegal activity indicated the need 
for a minimum of 150 additional investigators. It was opportune 
and proper that the funds be obtained by management economies 
within the area of liquor tax administration. With this impetus, 
regulatory changes were effected and supervision requirements modi- 
fied for the purpose of reducing to an essential minimum the store- 
keeper-gager supervision at legally established plants engaged in 
the production, processing, and stor: age of distilled spirits. 

In chronological order, the major administrative changes began to 
produce measurable results when, on September 1, 1954, storekeeper- 
gager supervision was eliminated at industrial alcohol plants and 
denatur ing plants during nighttime hours, on Sundays and holidays, 
and supervision was ¢ urtailed at denaturing plants, rectifying plants, 
and tax-paid bottling houses. At the present time regulatory changes 
are being etfected which, by the use of mechanical sampling devices 
and other improved controls connected with the closed distilling sys- 
tem, will permit the elimination, starting October 1, 1955, of night- 
time supervision at most beverage distilleries. Provision is being 
made at the same time for the curtailment of supervision in distillery 
cistern rooms and internal revenue bonded warehouses by transferring 
certain operations to proprietors and the adoption of new serene 
procedures. Other reductions have been made possible through : 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 175 


continuing and critical examination of the immediate supervision 
theretofore employed in the several types of plants. 

Due to these management adjustments, for the most part made 
possible by legislative ‘and regulatory changes, the authorized staffing 
on January 1, 1956, will be 924 storekeeper-g gagers, or 365 less than 
the July 1, 1953, staffing. 

This reduction represents economies which approximate $1,800,000, 
a portion of which funds were used to raise our authorized enforce- 
ment and inspection staff. 

Although liquor and tobacco tax administration has already experi- 
enced considerable change as the mandatory provisions of the revised 
code of 1954 have been incorporated in revisions of the regulations 
to implement the code, there remain many areas for dev elopment of 
new administrative procedures since the new code eliminated most of 
the detailed statutory requirements of liquor and tobacco control and 
left these matters to the discretion of the Secretary. 

As new administrative procedures are dev eloped, changes are being 
made to increase efficiency of Government operations and reduce the 
requirements imposed on industry. 

As an example, we are in the process of simplifying or eliminating 
record requirements and reports from proprietors and Government 
officers. One area in which considerable change is being effected in- 
volves the substitution of a monthly summary “for the voluminous 52 
record filed for many years by wholesale liquor dealers. 

By authorizing the use of proprietors’ commercial records, approxi- 
mately 9,000 liquor dealers will be relieved of the necessity of filing 
detailed monthly reports, with savings ranging as high as $15,000 
annually per dealer. 

Through other changes in the regulations: tobacco manufacturers 
und dealers are being relieved of the submission of over 900,000 in- 
voices annually. 

Approximately 4,000 monthly reports from tobacco dealers are 
being eliminated. 

And approximately 4,000 annual tobacco inventories heretofore 
required are being discontinued. 

| know that some of the industries are becoming restive. It takes 
time to revise regulations and devise new procedures. Our accom- 
plishments to date are a matter of record. If these industries will just 
be patient we will get the job done and relieve them of any unneces- 
sary requirement. 

Pursuant to the understanding reached with your committee, pre- 
viously referred to in this statement, with respect to the recommenda- 
tion for further changes in the statutes relating to distilled spirits— 
chapter 51—research, exploration, and intensive study of that area 
has continued without interruption. As a result, the proposals for 
an overall revision of the distilled spirits laws have been formulated 
and we are prepared to discuss them in whatever detail your interest 
and convenience will permit. 

The proposals were developed on the basis of a plan worked out by 
the Aleohol Tax Survey Committee which was presented to general 
conferences with regional office staffs and industry members—includ- 
ing representatives “of all major trade associations—at the national 
office in late September 1954, at the conclusion of which general accord 
was voiced with respect to the basic principles involved. 
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In formulating the plan, we were governed by certain guiding prin- 
ciples by which the suitability of the varied suggestions under con- 
sideration was tested. Those principles took into account the effect 
which any specific revision change would have upon: 

1. Government interest; 

2. Equitable treatment of industry; 

3. Industry operations; and 

4. Practicability of administration. 

These principles are discussed in more detail as follows: 

1. Government interest —The committee in drafting this plan was 
necessarily cognizant of the Government’s interest in simplifying the 
administration of the distilled-spirits laws and in maintaining ade- 
quate protection of the revenue with a minimum of supervisory and 
administrative expense, and gave these factors due consideration. 

The committee also felt that it was desirable to provide for full 
utilization of all plant facilities for national emergency purposes 
without requiring special legislation. 

2. Equitable treatment of industry—In projecting the plan the 
committee made every effort to afford fair and equitable treatment to 
each industry member. It was recognized that the plan should repre- 
sent an integrated approach and should not be limited to the sugges- 
tions, recommendations, or interests of any particular segment or 
portion of the industry. 

3. Effect upon industry operations.—It was the committee’s purpose 
to propose legislative changes relative to distilled-spirits plants which 
would facilitate plant modernization, remove impediments to tech- 
nological progress, and eliminate unnecessary restrictions. 

However, it was recognized that all presently qualified establish- 
ments must be permitted to continue operations with present construc- 
tion and equipment. The plan was, therefore, developed— 

(a) To permit the continued use of existing facilities without 
change; 

(6) To allow modernizing of such facilities; and 

(c) To make possible the establishment of new plants along com- 
pletely modern lines. 

4. Practicability—It was the purpose of the committee to make 
recommendations for revision and modernization of the internal- 
revenue laws relating to distilled spirits which can be practicably 
administered and on which there is substantial agreement within the 
industry. 

These guiding principles have been continuously applied to test the 
specifics of the proposed revision during its formulation. 

The plan contemplates that the proposed revision of the statutes 
will accomplish the following major purposes: 

1. Provide for the elimination of the present arbitrary distinctions 
between beverage and industrial spirits and permit the production, 
storage, denaturation, rectification, and bottling of all classes of dis- 
tilled spirits in a single integrated plant in lieu of the nine separate 
establicenlente required under the present law. 

2. Provide freedom for progressive improvements through con- 
tinuing modernization of facilities and operations with the dual objec- 
tives of permitting simplified and economical Government adminis- 
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tration and affording industry the utmost latitude in consolidation of 
activities and flexibility in the use of plant facilities. 

3. Provide a uniform system of tax determination and allowance 
for reasonable losses of distilled spirits after the determination of tax 
and prior to bottling. The plan is founded on the concept that the 
tax should be paid by the bottler of distilled spirits who completes the 
process of manufacture and that, within practical limitations, the 
amount of tax imposed and collected should be commensurate with the 
contents of the manufacturer’s finished package. 

4. Incorporate emergency legislation into permanent law, thereby 
making Sadek ye facilities available for national emergency purposes 
at all times. 

During the process of drafting the proposed revision of the Internal 
Revenue Code as it pertains to distilled spirits we maintained con- 
tinuous liaison with representatives of affected industry trade associ- 
ations, individual members of industry, and the administrative and 
legal staffs of the national and regional offices in order that the many 
problems involved might be reasonably and satisfactorily resolved 
to the greatest possible degree. 

Consequently, we believe that the draft of proposed legislation 
which we have made available to you today represents the most prac- 
tical and forward-looking effort possible to present for your consider- 
ation. 

Traditionally, certain controversial areas have existed, and still 
exist, within the liquor industry which are so basic and deep seated as 
to make it probable that any substantial departure from the provisions 
of existing law in these areas would defeat a general revision. 

It will, however, be our purpose to discuss the pros and cons of the 
controversial issues on their merits with your committee, at the proper 
time. It will be my purpose to refer to only one of them at this time. 

Section 5173 (c) (1) (A) would enact the 8-year bonding limitation 

on storage of distilled spirits and maintain the status quo. 
The issue of the extension of the bonding period has been considered 
by the Ways and Means Committee on 2 or 3 occasions in recent years, 
and has been the subject of much acrimonious exchange by the oppos- 
ing factions in public hearings. The bonding issue should be settled 
in separate legislation and should not be permitted to jeopardize the 
progress of this proposed general revision. 

With this one exception, there is acceptance within the domestic 
distilling industry of all provisions of the proposed general revision 
of the statutes relating to distilled spirits. 

In the course of formulating the proposed revision of the statutes 
relating to distilled spirits, it was found that changes in certain pro- 
visions of chapter 52—tobacco, cigars, cigarettes, and cigarette papers 
and tubes—and of chapter 53—machineguns and certain other fire- 
arms—were deemed desirable to relieve taxpayers of unnecessary bur- 
dens and to improve the enforcement and sdiniiitotration of these laws. 
These changes have also been incorporated in this revision. 

That, Mr. Chairman, completes my prepared statement. 

Mr. Foranp. Mr. Avis, I understand that the changes that you are 
going to propose, the revisions that you are going to propose, have 
not had clearance from the Treasury Department as yet and that you 
are just putting it up to us now for consideration. Am I correct? 
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Mr. Avis. That is correct. It is a working draft. It is the result 
of 18 months hard work and a great many conferences with the trade 
associations and the individual industry members. 

Mr. Foranp. You are presenting it now for the benefit of all con- 
cerned to have an opportunity to study and comment upon it? 

Mr. Avis. Yes, sir. 

Mr. Foranp. Now, since the enactment of the 1954 changes in the 
areas of the tobacco, beer, and wine taxes, have any more problems 
which need correction come to your attention ? 

Mr. Avis. None other than those that we have attempted to correct, 
that is, that need legislative attention, other than those that we have 
embodied in this revision with the exception of those that the brewers 
have and we do have under discussion with the brewers some pro- 
posed changes. 

It is my understanding that they propose to recommend to this 
committee some changes in the malt-liquor laws or provisions with 
particular reference to the time of tax determination. 

Mr. Foranp. As I have advised you before, we have not had a chance 
to look over your statement and we are not going to go into a long 
detail questioning period today. We will expect you back tomorrow, 
of course. 

In the meantime, you can think of some particular problem that 
has arisen that should be brought to our attention; will you do it 
tomorrow moraing? 

Mr. Avis Yes, I will, Mr. Chairman. 

Of course, when you get a chance to look at this voluminous docu- 
ment here you will find that we have a presentation which Mr. Coggins 
is to make with your permission, which will involve some 30 or 40 
pages, which discusses the principal provisions of the proposal. 

It does not undertake to make a section-by-section analysis, but I 
believe it is sufficiently specific and all inclusive to give this committee 
a very good viewpoint as far as our proposals are concerned. 

Mr. Foranp. That is why we want the time to look it over. It 
is very possible that we will not be able to reach all conclusions and 
prepare our questions for you tomorrow, but as you perhaps know, 
all of the Department officials will be recalled after the public wit- 
nesses have been heard and the staffs have had an opportunity to digest 
the testimony, at which time you may be asked some more questions. 

Mr. Avis. May I also point out, Mr. Chairman, that we have a 
very extensive memo on the five controversial areas, that is, industry 
areas, Which we would be glad to discuss and as I have said, preferably 
in executive session. 

Mr. Mason. I have a question, Mr. Chairman. 

This proposed draft or suggested draft covers distilled liquors 
only and does not touch upon wine, beer, and tobacco ? 

Mr. Avis. There are some rather minor changes on tobacco and 
firearms. 

Mr. Mason. But not on wine and beer? 

Mr. Avis. No, sir. 

Mr. Mason. I want to get that in my mind so that when I go over 
it, I will have it in mind. 

Mr. Avis. There are some conforming changes and changes with 
relation to occupational taxes, but not as to basic production. 
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Mr. Foranp. In the second paragraph of your statement you say 

that you will be prepared to discuss with the committee a number 

of highly controversial industry issues which you have not included 

in the proposed revision. 

Would you be so kind as to provide the subcommittee with a list 

of those issues ? 

Mr. Avis. They are embodied on page 1 of the controversial memo 

which is in your binder here. It is labeled “Controversial areas.” 

Would you want me to list them now ? 

Mr. Foranp. No; it is not necessary as long as they are here. 

Mr. Avis. They are right here and they are discussed at great 

length, pro and con. 

Mr. Mason. But when we take them up you will want it to be in 

executive session ? 

Mr. Avis. We would prefer that. 

Mr. Foranp. After the committee has had a chance to look at them 

we can make the decision on them. 

Mr. Avis. Yes; you can make the decision. 

Mr. Foranp. There is one more point that I am vitally interested in. 

I refer to Treasury Regulation 18. I understand that some regula- 

tions have been issued, most of regulation 18 was reissued as of 

January 1, but under those provisions it still leaves the mass of regu- 

lations that the industry has to go through. 

What changes have been made to eliminate some of those this year? 

Mr. Avis. We are going to finish that job by January 1, Congress- 

man. Now, the reason why we did not do a better job on it than we 

did is that this bill was enacted, I believe, July 1954, and we actually 

put in effect the daily return system for the brewing industry on 

January 1, and we devoted ourselves largely to implementing the 

legislative changes that you made, rather than dealing with a lot of 

detail that had been in the regulations over a period of years and 

have to do with construction and that sort of thing, which, of course, 

are very irritating to the brewers, but which are not matters of the 

same kind of importance as the return system and the implementing 

of the provisions with relation to operating other business on brew- 

ery premises and that sort of thing. 

In other words, we confined ourselves to what we considered the 

most important. We had a matter of 6 months to revise the regula- 

tions and get them published, and you know this publishing process 

under the administrative procedure act takes quite a bit of time. 
Mr. Foranp. Yes, and I also recall that you seemed to be quite 

enthusiastic in going along with me on the suggestions contained 

in the bill that four of us had introduced. 

Mr. Avis. That is right; yes, sir. 

Mr. Foranp. That is why I am interested now in learning what has 

been done and what will be done in the near future. 

Mr. Avis. Yes, I can give you here a quote from a letter that we 

wrote not to you, but to another Member of Congress that spells out 

what has been done, if you want to put it in the record. 

Here is what we said: 

The brewing industry has benefited greatly from this program. Former 

regulation 18 is relating to fermenting of malt liquors was rewritten in con- 


formity with the 1954 Revenue Code and reissued as title 26, Code of Federal 
Regulations, part 245, effective January 1, 1955. The new regulation gave effect 
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to provisions of the new code which were of a liberalizing nature in the following 
principal respects. 

This discontinued use of internal revenue stamps and provided in lieu thereof 
tax payment by return, simplified the requirement for the exportation of beer 
free of tax, provided for drawback on taxpaid beer exported, eliminated separate 
export bonds, reduced the period for the retention of records from 4 to 2 years, 
authorized transfers of nontaxpaid beer between breweries owned by the same 
brewer, provided for additional use of brewery premises (that is your soft 
drink and that sort of thing), and provided for the refund of credit for the tax 


paid on beer removed from the market and beer lost or destroyed before transfer 
of title. 


In addition the discretionary authority contained in the new code led to a 


number of administrative changes of a modernizing nature among which were 
the following: 


This continued former prohibition against the interior communication between 
the brewery bottling house and other areas of the brewery, also between the 
brewery premises and the premises used for other businesses, deleted former 
specifications for pipelines, conduits, or tunnels to the brewery bottling house, 
provided for the packaging of beer under a trade name, deleted requirements 
for plans, only a plat now being required, simplified prescribed procedures for 
effecting changes in equipment, construction, and use of premises, provided 
brewers with copies of inspectors’ reports of meter tests and raised from $100 
to $200 in tax the amount of beer which may be laden for use as ship supplies 
without the filing of an affidavit. 

As I say, that was not a complete job. We don’t claim it was. We 
have work to be done yet, but we took the important things first, 
Mr. Chairman. 

I know that the brewers are a little restive and they want us to finish 
the job and we have promised to do it by the first of January, but there 
are other industries involved here, distilled spirits, wines, tobacco, 
and I know they are pretty well satisfied with what we have done, and I 
don’t think you are going to hear any complaints from them. 

Mr. Foranp. You are going to keep your promise and give them full 
revision by the first of the year? 

Mr. Avis. That is what I promised them the other day, sir. 

Mr. Foranp. The committee will stand adjourned until 10 o’clock 
in the morning, when you and your aides will be with us. 

Mr. Avis. We will be here, sir. 

(Thereupon, at 3:35 p. m., the committee was recessed, to reconvene 
at 10 a. m., Friday, October 7, 1955.) 
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House or REPRESENTATIVES, 

SUBCOMMITTEE ON Excise Tax TecHNiIcAL AND ADMINIS- 

TRATIVE PROBLEMS, OF THE COMMITTEE ON Ways AND MEANS, 

Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to recess, in the hear- 
ing room of the Committee on Ways and Means, Hon. Aime J. For- 
and (chairman of the subcommittee) presiding. 

Mr. Foranp. The committee will come to order. 

Mr. Avis, when you testified yesterday, I believe in your statement 
you said that you had somebody that would explain the recommenda- 
tions that you have. 


STATEMENTS OF DWIGHT E. AVIS, DIRECTOR, ALCOHOL AND 
TOBACCO TAX DIVISION, INTERNAL REVENUE SERVICE; ROBERT 
B. RITTER, HEAD OF THE ALCOHOL AND TOBACCO TAX LEGAL 
DIVISION; WALLACE RUSSELL, ASSISTANT HEAD OF THE 
ALCOHOL AND TOBACCO TAX LEGAL DIVISION; PAUL FRAZEE, 
CHAIRMAN OF THE ALCOHOL TAX SURVEY COMMITTEE; AND 
JOHN COGGINS, ATTORNEY OF THE ALCOHOL AND TOBACCO TAX 
LEGAL DIVISION AND LAW MEMBER OF THE ALCOHOL TAX 
SURVEY COMMITTEE—Resumed 


Mr. Avis. Yes, Mr. Coggins, who is the representative of the Chief 
‘ounsel’s Office, and who has coordinated the drafting of this pro- 
posed revision of the distilled spirits provisions will discuss the prin- 
cipal provisions, and he will take it in the order that is covered by 
the statement that is included in your binder here, and discuss it in 
that detail, or he will try to boil it down for you. 

Mr. Foranp. Will you identify yourself for the record, Mr. Cog- 
gins, and then proceed with your explanation ? 

Mr. Coeetns. My name is John W. Coggins, and I am a member 
of the Chief Counsel’s Office of the Internal Revenue Service, and I 
was assigned as the law member of the Alcohol Tax Survey Com- 
mittee, 

The statement which I will follow is in the binder copy, as Mr. Avis 
indicated, and it is under the heading “General Explanation.” The 
text of the proposed revision of chapter 51 follows the general expla- 
nation, and the subchapter are tabbed A, B, C, and so forth, in the 
order in which they appear in the binder. 

Mr. Foranp. That is fine, thank you. 


_ 
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Mr. Cocerns. The scope of the proposed bill is directed to amend- 
ments of subtitle E (alcohol, tobacco, and certain other excise taxes). 
It is for the purpose of further modernization and simplification of 
these provisions. 

It also contains minor conforming changes in subtitle F (procedure 
and administration). 

While the proposed bill consists primarily of a general revision of 
the provisions relating to distilled spirits in chapter 51, it also con- 
tains proposed changes relating to occupational taxes, and certain 
changes in chapters 52 and 53, ‘relating to tobacco and firearms, re- 
spectively. 

All of the proposed changes relate to the statutes administered by 
the Aleohol and Tobacco Tax Division of the Internal Revenue 
Service. 

Mr. Avis and Mr. Smith have discussed the need for this revision, 
and the interest of the Ways and Means Committee in preparing and 
submitting a revision, so I will not dwell on that particular point. 

The principal purposes of the proposed bill are to modernize the 
internal-revenue laws relating to distilled spirits, and to provide laws 
of uniform application to the production, warehousing, processing, 
and removal and use of all types of distilled spirits. The additional 
purposes of the revision are to facilitate the utilization of plants and 
equipment for national-emergency purposes, to eliminate artificial 
statutory distinctions between similar operations, to repeal archaic, 
obsolescent, and unnecessary provisions, and, in general, to establish 
a more efficient system of liquor-tax administration. 

In effectuating the basic purpose of providing for a more efficient 
system of regulatory control of the distilled-spirits industry, the re- 
sponsibility of proprietors for the proper conduct and control of their 
operations has been recognized and clarified. It has also been recog- 
nized that qualified proprietors of distilled spirits plants should be 
free to conduct their operations and to utilize their facilities in an 
efficient and businesslike manner consistent with such regulatory con- 
trols as are reasonably necessary to protect the Government’s interests. 

The development of the proposed legislation : The proposed legisla- 
tion has been developed on the basis of extensive studies of the entire 
field of Federal laws relating to distilled spirits. These studies were 
made by a committee with a view to a simplified and improved system 
of regulatory control of the distilled- -spirits industry. The distilled- 
spirits industry was invited to participate in this project. Trade asso- 
ciations and various interested industry members cooperated in 
submitting valuable suggestions and in making known the views of 
the industry with regard to the revision of the statutes. 

The industry has been kept currently advised of the development 
of the proposed legislation and afforded full opportunity to present 
its views. There has been a general recognition in the industry of the 
need for the revision of these laws, and the proposed legislation has 
received the general support of the major industry interests concerned. 

Mr. Foranp. Right there may I interrupt you to inquire as to 
whether or not your completed job, that is, the completed draft, has 
been made available to the industries? 

Mr. Cocerns. Yes, sir; it has. 

Mr. Foranp. So that they are familiar with it? 
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Mr. Coeerns. Yes; this draft which you have here. I might explain 
briefly that this pr oposed revision has gone through several drafts. 

We prepared an initial draft in February, and we sent that out to all 
of the trade associations, and to the industry, and to our field offices, 

and then, on the basis of the comments of the industry on that draft, 

we prepared another draft, dated April 15, and then with comments 
on that we made further revisions, and this is the draft, the clean 
draft, so to speak, which is the result of those conferences and nego- 
tiations, and the conferences with our field offices. 

Mr. Foranp. And the industry has had an opportunity to see this? 
Mr. Cocarns. This copy has been sent out recently, within the past 
week, to all of the industry trade associations, and to any industry 
member who was interested. 

Mr. Avis. All drafts were sent out to the industry. 

Mr. Foranp. I think that is wonderful, and so then they are fully 
informed ¢ 

Mr. Avis. Fully and completely. 

Mr. Cocarns. The proposed revision has been reviewed by the staff 
of the national office of the Alcohol and Tobacco Tax Division of the 
Internal Revenue Service, and by the staffs of the various regional 
commissioners. It has also been reviewed by the national office of 
the Alcohol and Tobacco Tax Legal Division of the Chief Counsel’s 
Office, and by the staffs of the various regional counsel. 

We wanted to get the fullest coverage and comment on these pro- 
posed revisions. 

Mr. Foranp. I had not read this paragraph, and I just anticipated 
that. 

Mr. Cocetns. Rearrangement of chapter 51: Since the proposed 
legislation involves a general revision of the provisions of chapter 51 
relating to distilled spirits, it has been necessary to substantially re- 
vise the arrangement of this chapter to place the provisions in logical 
sequence. The subchapters B, Distilleries; and C, Internal Revenue 
Bonded Warehouses; and D, ’Rectify ing Plants; "and E, Industrial 
Alcohol Plants, Bonded W arehouses, Denaturi ing Plants and De- 

naturation, have been deleted, and new subchapters substituted which 
are Qualification of Distilled Spirits Plants; Operations of Distilled 
Spirits Plants; Industrial Use of Distilled Spirits; and General Pro- 
visions Relating to Distilled Spirits. 

There has been no change in the arrangement of the other subchap- 
ters of chapter 51. However, the subject matter of these subchapters 
has been changed as found necessary to bring these laws up to date. 
The pr incipal substantive changes in existing law will be outlined, 
following the discussion of revenue effects of this bill, and in the 
order in which they appear in the proposed bill. 

Estimated revenue effects: The primary purpose of the proposed 

legislation is a general revision and modernization of subtitle E 
( Alcohol, Tobacco, and Certain Other Excise Taxes), and the revenue 
effects of the bill are incidental to this general purpose. 
The proposed bill contains no changes in excise-tax rates. Certain 
changes are proposed in occupational tax rates in order that there will 
be no loss in revenue by reason of the basic changes in the definitions 
of wholesale and retail dealers in alcoholic liquors. 
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Distilled-spirits tax: The proposed bill contains no changes in the 
rates of tax as to distilled spirits, and I might digress slightly from 
the prepared statement here. 

In the proposed bill we have maintained the language of existing 
law relating to excise-tax rates, including the provisions for reduction 
of certain rates on April 1, 1956. This 1s not intended to imply any 
suggestion or recommendation with respect to prevailing excise-tax 
rates. If Congress takes separate action with respect to excise-tax 
rates, the proposed general revision would be changed accordingly. 

However, provision is made to correct certain inequities in existing 
law with regard to distilled spirits which are lost or destroyed after 
the determination of tax and prior to the completion of bottling and 
casing or other packaging of such spirits for removal from the 
bottling premises of a distilled-spirits plant. 

I will discuss the technical aspects of that further on. 

It is estimated that the correction of these inequities will result in 
the reduction of the revenue derived from the distilled-spirits tax 
of approximately $5 million per fiscal year. The proposed bill also 
provides that in the case of payment of the distilled-spirits tax 
on the basis of returns, allowance shall be made for the period of 
transportation of the spirits from the bonded premises to the bottling 
premises of a distilled-spirits plant in fixing the time of filing the 
return and paying the tax. Although this would not result in any 
reduction in revenue, it would delay receipts for the initial period of 
operation by approximately $220,000. 

Rectification: The proposed bill contains certain changes relating 
to rectification. These changes are designed primarily to afford pro- 
prietors greater freedom of operations, and they would have no ma- 
terial revenue effect. Certain of these changes would also facilitate 
the gaging of spirits for determination of tax. 

Special taxes: The provisions relating to occupational taxes on 
wholesale dealers and retail dealers have been substantially revised. 
The basic purpose of the revision of these provisions is to bring 
them up to date. However, the proposed changes would have certain 
revenue effects. Since the changes in the provisions relating to defi- 
nitions and exemptions would otherwise result in reduced revenue, 
the rates of tax have been somewhat increased to balance out the 
revenue effect of these changes in special taxes, It is estimated that 
the increased rates are sufficient to compensate for any reduction due 
to the revision of the definitions and the extension of exemptions. 

Also, the time for payment of the occupational taxes imposed under 
part IT of subchapter A of chapter 51 has been changed. The tax 
on wholesale dealers, retail dealers, rectifiers, brewers, and manu- 
facturers of stills would be paid in June rather than July. This 
change would have the effect of increasing receipts during the first 
fiscal year after the proposed bill took effect by approximately $10 
million. 

Mr. Hertone. Is that for the purpose of catching up the slack in 
advance ? 

Mr. Cocerns. Yes; at the present time certain other occupational 
taxes are paid on or before commencing business. These particular 
taxes today are paid by the end of the First month. In other words, 
the tax is imposed on July 1, and you have to pay by July 30. 
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That has certain enforcement difficulties connected with it, and 
also it is not consistent with the method of collecting certain of the 
other special taxes. That would have an immediate effect of bringing 
those taxes into the preceding fiscal year for that first fiscal year, so 
that the net revenue effect of the total for the first fiscal year w ould 
be a plus effect. 

Mr. Foranp. But it would not increase the tax. 

Mr. Cocerns. It would not increase the tax rates. In other 
words 

Mr. Fokanp. It is just moving up the date of collection. 

Mr. Cocarns. Yes. 

Mr. Foranp. Now, I think that you have given us a pretty good 
idea here. Is there anything else that you want to touch on briefly ? ¢ 

We would like to get along with this, and having the benefit of all 
of this written material, I “think probably we would be taking a 
lot of time, and just filling i in the members, but we will be able to do 
that because this seems to be a pretty exhaustive job that you have 
done for us. 

Mr. Coeerns. Thank you, sir. 

Mr. Foranp. Without objection, this will be inserted in the record, 
so that it will be available to us and to all other members. 

(The document is as follows:) 





ProposED REVISION OF SuBTITLE E (ALconoLt, Tosacco, AND CERTAIN OTHER 
Excise Taxes) oF IRC or 1954 


INDEX TO GENERAL EXPLANATION 


. Introductory statement: 
A. Scope of the proposed bill 
B. Need for revision 
C. Principal purposes of proposed bill 
D. Development of the proposed legislation 
E. Rearrangement of chapter 51 
II. Estimated revenue effects: 
A. General 
B. Distilled-spirits tax 
C. Rectification 
D. Special taxes 
III. Distilled-spirits plants (sec. 5002) 
IV. Lien for distilled-spirits tax: 
A. Lien on distilled spirits 
B. Other property subject to lien 
1. General 
2. Premises subject to lien 
3. Termination of lien in case of relief from liability for tax 
4. Indemnity bond in lieu of lien 
V. Persons liable for distilled-spirits tax (sec. 5005) 
VI. Taxable Loss (Sec. 5006) 
Vil. “Sale “ tax on distilled spirits withdrawn from bonded premises under withdrawal bond 
sec. 5007 
VIII. Credit or refund for distilled spirits lost, destroyed, or returned to bond (sec. 5008): 
A. as spirits withdrawn from bond for rectification or bottling: 
. Loss 
2. Destruction 
B, Distilled spirits returned to bond 
IX. Principal changes relating to rectification (secs. 5021-5025) 
A. Separate acts of rectification (sec. 5021) 
B. Mingling of distilled spirits (sec. 5025) 
C. Stabilization of distilled spirits 
X. Refund or credit for losses of distilled spirits, wines, or beer by disaster (sec. 5064) 
XI. Principal changes relating to special taxes on wholesale and retail dealers (secs. 5111-5125) 
A. General 
B. Changes in rates of tax (secs. 5111 and 5121) 
C. Definitions 
D. Exemptions 
E. Purchases by dealers 
XII. Time for payment of cpociel taxes (sec. 5142) 
XIII. Establishment of distilled-spirits plants (secs. 5171, 5172): 
A. Registration 
B. Permits 


— 
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XIV. Qualification bonds for distilled spirits plants (sec. 5173): 
A. General 
B. Distiller’s bond 
C. Warehouseman’s bond 
D. Rectifier’s bond 
E. Combined operations 
F. Blanket bonds 
. Bond for withdrawal of distilled spirits on determination of tax (sec. 5174) 
. Bonds covering exportation of distilled spirits (sec. 5175) 
. Premises of distilled-spirits plants (sec. 5178): 
A. General 
B. Production facilities 
C. Bonded warehousing facilities 
D. Bottling facilities 
E. Denaturing facilities 
. Signs on distilled-spirits plants (sec. 5180) 
. Regulation of orerations of distilled-spirits plants (sec. 5201) 
. Supervision of operations of distilled-spirits plants (sec. 5202) 
. Stamps for containers of distilled spirits (sec. 5205) 
. Containers for distilled snirits (sec. 5206) 
. Records and reports of distillers, bonded warehousemen, rectifiers, and bottlers (sec. 5207) 
. Production and entry of distilled spirits (sec. 5211) 
. Transfer of distilled spirits between bonded premises (sec. 5212) 
71. Withdrawal! of distilled spirits from bonded premises on determination of tax (sec. 5213) 
. Withdrawal of distilled spirits from bonded premises free of tax or without payment of tax 
(sec. 5214) 
. Return of tax-determined distilled spirits to bonded premises (sec. 5215) 
. Redistillation of distilled snirits (sec. 5223) 
. Transfer of imported distilled spirits to bonded premises of distilled-spirits plants (sec. 5232) 
. Bottling of distilled spirits in bond (sec. 5233) 
. Mingling and blending of distilled spirits (sec. 5234) 
. Denaturation of distilled spirits (secs. 5241, 5242) 
’. Industrial use of distilled spirits (secs. 5271-5275): 


A. General 

B. Permits 

C. Bonds 

D. Sale, use, and recovery of denatured distilled spirits 
E. Records and reports 


. Return of materials used in the manufacture or recovery of distilled spirits (sec. 5291) 
/I. Regulation of traffic in containers of distilled spirits (sec. 5301) 
. Production and use of distilled spirits for experimental research (sec. 5312) 
. Application of chapter to Puerto Rico and the Virgin Islands (sec. 5314) 
<. Vinegar plants (sees 5501-5505) 
. Volatile fruit-flavor concentrate plants (secs. 5111-5512) 
. Pilot operations (sec. 5554) 
. Photographic copies (sec. 5555) 
. Investigation and report of violations (sec. 5557) 
7. Powers and duties of persons enforcing subtitle E (sec. 5558) 
7. Exemptions to meet the requirements of the national defense (sec. 5561) 
. Penalties, a and forfeitures relating to liquors (subch. J of ch. 51): 
A. Genera 
B. Elimination of monetary penalties 
C. Clarification and distinction between civil and criminal penalties 
D. Conformity of language to title 18, U. S. C., and uniformity of penalties 
E. Penalties relating to the payment and collection of liquor taxes 
F. Penalties for offenses not specifically covered 
G. Presumptions 
XLVII. Omissions from chapter 51. 
XLVIII. Repeal of act of March 3, 1877 
XLIX. Changes in chapter 52 relating to tobacco, cigars, cigarettes, and cigarette papers and tubes 
L. Changes in chapter 53 relating to machineguns and certain other firearms 
A. General 
B. Elimination of proration of $1 special tax on dealers (sec. 5801) 
C. Documents to accompany transfers (sec. 5814) 
D. Tax on making firearms (sec. 5821) 
E. Possession of unregistered firearms (sec. 5851) 


I, INTRODUCTORY STATEMENT 


A. Scope of the proposed bill—The proposed bill is directed to amendment of 
subtitle E (Alcohol, Tobacco, and Certain Other Excise Taxes) of the Internal 
Revenue Code of 1954 for the purpose of further modernization and simplification. 
It also contains minor conforming changes in subtitle F (Procedure and 
Administration). 

While the proposed bill consists primarily of a general revision of the provi- 
sions relating to distilled spirits in chapter 51, it also contains proposed changes 
in that chapter relating to occupational taxes, wine and beer, and changes in 
chapters 52 and 53, relating to tobacco and firearms, respectively. 

All of the proposed changes relate to statutes administered by the Alcohol 
and Tobacco Tax Division of the Internal Revenue Service. 

B. Need for revision—The need for further revision of the provisions of the 
Internal Revenue Code relating to distilled spirits was recognized by the Con- 
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gress in the proceedings which led to the enactment during the 2d session of the 
83d Congress of H. R. 8300 as the Internal Revenue Code of 1954. 

The Committee on Ways and Means in its report to the House on H. R. 8300 
stated (H. Rept. No. 1337, 838d Cong., 2d sess., p. 95) : 

“Due to a lack of time the revision of the distilled spirits provisions was more 
limited than in the case of the provisions relating to the other alcoholic beverage 
and tobacco taxes. In view of this, at the direction of your committee an Alcohol 
Tax Survey Committee of the Treasury Department is now working with a 
committee of the distilled-spirits industry to consider further changes for submis- 
sion to the next Congress.” 

A statement of similar effect was made by the Committee on Finance in its 
report to the Senate (S. Rept. No. 1622, Union Calendar No. 1635, 83d Cong., 2d 
sess., p. 129). 

The basic internal-revenue laws dealing with distilled spirits were enacted 
shortly after the Civil War, and there has been no general revision of these 
statutes in over 85 years. The amendments which have been made from time 
to time to the statutes relating to distilled spirits have been made primarily for 
the purpose of meeting new conditions as they arose, such as the adoption of the 
18th and 21st amendments to the Constitution, or for the purpose of correcting 
specific defects or inequities. Certain of the provisions originally designed to 
meet particular situations or problems no longer serve a useful purpose and are 
not adaptable to current business operations or to realistic regulatory controls. 
Such piecemeal amendments of these statutes have tended to complicate rather 
than simplify the law, and a comprehensive revision of the laws is clearly neces- 
sary and long overdue. 

C. Principal purposes of proposed bill—The primary purpose of the proposed 
legislation is to modernize the internal-revenue laws relating to distilled spirits 
and to provide laws of uniform application to production, warehousing, process- 
ing, removal, and use of all types of distilled spirits. Additional purposes of 
this revision are to facilitate utilization of plants and equipment for national- 
emergency purposes, to eliminate artificial statutory distinctions between sim- 
ilar operations, to repeal archaic, obsolescent, and unnecessary provisions, and 
in general to establish a more efficient system of liquor-tax administration. 

In effectuating the basic purpose of providing for a more efficient system of 
regulatory control of the distilled-spirits industry, the responsibility of pro- 
prietors for the proper conduct and control of their operations has been recog- 
nized and clarified. It has also been recognized that qualified proprietors of 
distilled-spirits plants should be free to conduct their operations and to utilize 
their facilities in an efficient and businesslike manner consistent with such reg- 
ulatory controls as are reasonably necessary to protect the Government's 
interests. 

D. Development of the proposed legislation—The proposed legislation has 
been developed on the basis of extensive studies of the entire field of Federal 
laws relating to distilled spirits. These studies were made by a committee with 
a view to a simplified and improved system of regulatory control of the distilled- 
spirits industry. The distilled-spirits industry was invited to participate in this 
project. Trade associations and various interested industry members cooperated 
in submitting valuable suggestions and in making known the views of the in- 
dustry with regard to the revision of the statutes. The industry has been kept 
currently advised of the development of the proposed legislation and afforded 
full opportunity to present its views. There has been a general recognition in 
the industry of the need for the revision of the laws, and the proposed legisla- 
tion has received the general support of the major industry interests concerned. 

The proposed revision has been reviewed by the staff of the national office of 
the Aleohol and Tobacco Tax Division of the Internal Revenue Service, and by 
the staffs of the various regional commissioners. It has also been reviewed by 
the staff of the national office of the Alcohol and Tobacco Tax Legal Division of 
the Chief Counsel’s office, and by the staffs of the various regional counsel. 

E. Rearrangement of chapter 51.—Since the proposed legislation involves a 
general revision of the provisions of chapter 51 relating to distilled spirits, it 
has been necessary to substantially revise the arrangement of this chapter to 
place the provisions in logical sequence. Existing subchapters B: Distilleries; 
C: Internal Revenue Bonded Warehouses; D: Rectifying Plants; and BE: Indus- 
trial Aleohol Plants, Bonded Warehouses, Denaturing Plants and Denaturation, 
have been deleted, and new subchapters B: Qualification of Distilled Spirits 
Plants; C: Operations of Distilled Spirits Plants; D: Industrial Use of Distilled 
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Spirits; and E: General Provisions Relating to Distilled Spirits, have been sub- 
stituted in lieu thereof. There has been no change in the arrangement of sub- 
chapters A, F, G, H, I, and J of chapter 51; however, the subject matter of these 
subchapters has been changed as found necessary to effectuate the bringing of 
these laws up to date. 

The principal substantive changes in existing law are outlined (following the 
discussion of estimated revenue effects) in the order in which they appear in 
the proposed bill. (The section numbers referred to in this general explanation 
are the code sections of the proposed revision. ) 


II. ESTIMATED REVENUE EFFECTS 


A. General.—The primary purpose of the proposed legislation is a general revi- 
sion and modernization of Subtitle E: Alcohol, Tobacco, and Certain Other 
Excises Taxes, and the revenue effects of the bill are incidental to this general 
purpose. The proposed bill contains no changes in existing excise-tax rates. 
Certain changes are proposed in occupational-tax rates in order that there will 
be no loss in revenue by reason of the basic changes in the definitions of whole- 
sale and retail dealers in alcoholic liquors. 

B. Distilled-spirits tawy—The proposed bill contains no changes in the rates 
of tax as to distilled spirits. However, provision is made to correct certain 
inequities in existing law with regard to distilled spirits which are lost or 
destroyed after determination of tax and prior to the completion of the bottling 
and casing or other packaging of such spirits for removal from the bottling 
premises of a distilled-spirits plant. It is estimated that the correction of these 
inequities will result in the reduction of the revenue derived from the distilled- 
spirits tax of approximately $5 million per fiscal year. (For more detailed dis- 
cussion in this regard, see item VIII of the general explanation.) The proposed 
bill also provides that, in the case of the payment of the distilled-spirits tax 
on the basis of returns, allowance shall be made for the period of transporta- 
tion of the spirits from the bonded premises to the bottling premises of a distilled- 
spirits plant in fixing the time of filing the return and paying the tax. Although 
this would not result in any reduction in revenue, it would delay receipts for the 
initial period of operation by approximately $220,000. 

C. Rectification.—The proposed bill contains certain changes relating to recti- 
fication (see item IX of the general explanation). However, these changes are 
designed primarily to afford proprietors greater freedom of operations and they 
would have no material revenue effect. Certain of these changes would also 
facilitate the gaging of spirits for determination of tax. 

D. Special taves.—The provisions relating to occupational taxes on wholesale 
dealers and retail dealers have been substantially revised (see item XI). The 
basic purpose of the revision of these provisions is to bring them up to date. 
However, the proposed changes would have certain revenue effects. Since the 
changes in the provisions relating to definitions and exemptions would otherwise 
result in reduced revenue, the rates of tax have been somewhat increased to 
balance out the revenue effect of such changes. It is estimated that the increased 
rates are sufficient to compensate for any reduction due to the revision of the 
definitions and the extension of exemptions. 

Also, the time for payment of the occupational taxes imposed under part II 
of subchapter A of chapter 51 has been changed (see item XII). As a result of 
this change these occupational taxes would be paid in June rather than July. 


This would increase receipts during the first fiscal year after the bill takes effect 
by approximately $10 million. 


Ill. DISTILLED-SPIRITS PLANTS (SEC. 5002) 


The term “distilled-spirits plant” is specifically defined as an establishment 
qualified under the internal-revenue laws to perform any one or any combination 


of the operations relating to production, storage, rectification, and bottling of all 
types of distilled spirits. 


This definition of a distilled-spirits plant is a cornerstone of the proposed 
legislation insofar as it relates to the qualification and operation of plants. The 
proposed bill eliminates the present legal concepts under which nine completely 
Separate establishments are necessary to perform the activities relating to the 
production, storage, denaturation, processing, and bottling of distilled spirits 
and provides for a single functional distilled-spirits plant. 
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Operations performed prior to payment or determination of the distilled-spirits 
tax would be conducted on bonded premises and operations relating to the recti- 
fication or bottling of distilled spirits on which the tax has been paid or deter- 
mined would be conducted on bottling premises. 

The following chart demonstrates how the nine present types of establishments 
would fit into the concept of a single distilled-spirits plant: 


PRESENT TYPES DISTILLED SPIRITS PLANT 
Sea DISTILLED OFIRTTS FLAN 
ESTABLISHMENTS 


DISTILLING FUNCTIONS: (BONDED PREMISES) 


Registered Distillery. 
Fruit Distillery. DISTILLING 
Industrial Alcohol Plant. 


and 
WAREHOUSING AND BOTTLING WAREHOUSING 
FUNCTIONS: 
FUNCTIONS 
Internal Revenue Bonded 
Warehouse. (including denaturation 
Industrial Alcohol Bonded and bottling in bond) 
Warehouse, 
DENATURING FUNCTIONS: (BOTTLING PREMISES) 
Industrial alcohol 
Denaturing Plant. RECTIFICATION 
Distillery Denaturing 
Bonded Warehouse, and 
BOTTLING 
FUNCTIONS 


(after determination of 
tax and removal of spirits 
RECTIFICATION AND BOTTLING from bonded premises) 


Rectifying Plats. 
Taxpaid Bottling House. 





The proprietors of distilled-spirits plants would be authorized to perform only 
the specific function or combination of functions which they qualify to perform. 
In order to retain the commercial significance of present nomenclature, if desired, 
proprietors would be authorized to designate their premises in a manner con- 
sistent with the business or businesses in which they are engaged. 

The proposed single distilled-spirits plant would eliminate the artificial dis- 
tinctions which now exist between similar types of functions and permit substan- 
tial simplification in qualifying requirements and operating procedures. Attend- 
ant effects would be the facilitation of the use of plants and equipment for 
national-emergency purposes and a more efficient utilization of facilities by the 
proprietors. 

IV. LIEN FOR DISTILLED-SPIRITS TAX 


A. Lien on distilled spirits—An exception has been made to the provisions of 
existing law, that the tax imposed by section 5001 (a) (1) shall be a first lien 
on the distilled spirits from the time the spirits are in existence as such until the 
tax is paid, by providing that such lien shall terminate when the distilled spirits 
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are withdrawn from bonded premises on determination of tax. On such with- 
drawal the authorized person making the withdrawal is made liable for payment 
of the tax and his withdrawal bond secures payment of such tax. It is imprac- 
ticable to continue the lien on the spirits in such cases since the tax-determined 
spirits may be mingled with distilled spirits on which the tax has already been 
paid, or such spirits may be entered into distribution channels where they will 
have the same status as taxpaid distilled spirits. Provisions have also been 
added to clarify the fact that the lien on the spirits terminates when the spirits 
are no longer in a taxable status, i. e., withdrawn free of tax, exported, etc. 

B. Other property subject to ien— 

1. General.—The proposed bill continues the lien for the distilled-spirits tax 
on the property of the distiller, but makes certain changes regarding the extent 
of the qualified premises subject to lien, in the conditions under which the lien 
is terminated or extinguished, and providing for the posting of an indemnity 
bond to stand in lieu of lien. 

2. Premises subject to lien—The proposed bill provides that, in the case of a 
distilled-spirits plant producing distilled spirits, the premises subject to lien 
shall include the entire bonded premises of such plant, and in the case of 
buildings which are used in part as bonded premises the lien is extended to in- 
clude such buildings and the land on which such buildings are situated. Under 
existing law it has not been possible to utilize buildings located on distillery 
premises for operations performed after payment or determination of the dis- 
tilled-spirits tax. Under this change a much greater and more efficient utiliza- 
tion of facilities will be possible. For example, the same building, with appro- 
priate segregation of operations, could be used for bonded storage, rectifying 
operations, and taxpaid storage. Such diversity of operations within the same 
building is permitted under existing law only where such buildings are not 
located on distillery premises subject to lien. 

3. Termination of lien in case of relief from liability for tar —Under existing 
law the producing distiller’s premises remain subject to lien for the tax on the 
distilled spirits produced thereon until such tax is paid. This has produced an 
unrealistic and inequitable situation in cases where the distiller divests himself 
of his ownership of the distilled spirits and the distilled spirits are transferred to 
the bonded premises of another proprietor. Congress in the 1954 code provided 
authority under which the distilled spirits tax might be collected on the basis of 
a return, and the distilled spirits withdrawn from bond on the posting of a with- 
drawal bond to secure payment of the tax, thereby making the distiller’s position 
more untenable with respect to the lien. In order to correct these inequities, the 
proposed bill would terminate the lien on the distilling premises (and on other 
property subject to lien) when the distiller and other persons liable for the tax 
under section 5005 (a) or (b) have been relieved of liability for such tax by 
reason of the provisions of section 5005 (c) (2), (ec) (3), (d), or (e) relating 
to transfers in bond, withdrawals on determination of tax, withdrawals free of 
tax, and withdrawals without payment of tax, respectively. The conditions of 
such relief from tax are discussed under item V. 

4. Indemnity bond in lieu of lien.—Under existing law the distiller must have 
clear title to the distilling premises (including storage facilities located thereon) 
or the written consent of the owner of the fee and of any mortgagee, judgment 
creditor, or other person having a lien thereon, that such premises may be used 
for the purpose of distilling, and stipulating that the lien of the United States 
for taxes on distilled spirits produced thereon and penalties relating thereto 
shall have priority. If such consent cannot be obtained, the distiller may post 
a bond in a penal sum equal to the appraised value of the property subject to 
lien. (However, indemnity bonds in lesser amounts are authorized in the case 
of industrial alcohol plants.) This has resulted in a situation where the distiller 
in the case of involuntary encumbrance (such as mechanic’s liens) has found it 
necessary to satisfy the encumbrance regardless of its merits and prior to adjudi- 
cation, since in operations of a substantial size it is impossible to post an 
indemnity bond in the full appraised value of the premises. It has also meant 
that the distiller has in many cases had no practical way in which he could clear 
his premises of the statutory lien for 8 years after he concluded production 
operations. In addition it has interfered with the installation of experimental 
and trial equipment and facilities. 

The proposed bill would relieve this situation by providing that the proprietor 
of a distilled spirits plant producing distilled spirits may post an indemnity 
bond, in a penal sum equal to the appraised value of the property but not to 
exceed the maximum sum of $300,000, to stand in lieu of the lien. The setting 
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of a maximum penal sum is necessary to afford practical relief, and it is believed 
that $300,000 is sufficient to adequately protect the Government’s interest. Such 
indemnity bond may also be further conditioned to stand in lieu of liens previously 
incurred, under specific conditions for protection of the Government’s interest. 
This would enable the proprietor of the distilled spirits plant to clear the title 
to his property insofar as the Government’s statutory lien is concerned by the 
posting of a properly conditioned indemnity bond in a penal sum not to exceed 
$300,000. This indemnity bond would be in addition to, and not in lieu of, the 
qualification bonds covering the operation of distilled spirits plants and the with- 
drawal bonds covering the withdrawal of distilled spirits on the determination 
of tax. 
Vv. PERSONS LIABLE FOR DISTILLED SPIRITS TAX (SEC. 5005) 


The proposed bill clarifies the liability for payment of the tax as to distilled 
spirits: by specifically imposing on the proprietor of bonded premises liability 
for payment of the tax as to all distilled spirits which are stored on such premises, 
or in transit thereto; by specifically imposing on the person who withdraws 
distilled spirits from the bonded premises of a distilled-spirits plant on determi- 
nation of the tax (and the giving of withdrawal bond) liability for tax on the 
spirits so withdrawn; and by specifically imposing on the person withdrawing 
distilled spirits without payment of the tax (for export, ete., on the giving of 
proper bond) liability for the tax on the spirits so withdrawn. In the case of 
such transfers or withdrawals the distiller and other persons interested in 
distilling are relieved of liability under certain specified conditions pertaining 
to divestment of interest in the spirits and absence of proprietary relationship. 

These changes remove the unrealistic and inequitable situation contained in 
existing law which places the distiller and persons interested in distilling in the 
position of underwriting the payment of the tax, even though they have divested 
themselves of ownership of the spirits and the spirits have been transferred to 
unaffiliated persons qualified under the internal-revenue laws to receive or with- 
draw such spirits. The relief of the distiller and other persons interested in 
distilling from liability in the case of such transfers or withdrawals would 
apply to both past and future transactions when all of the conditions for such 
relief have been met. 

Where the transfers or withdrawals were transactions between persons having 
a proprietary relationship, the distiller and other persons interested in distilling 
would not be relieved of liability, but would be jointly liable with the proprietor 
of the bonded premises of the distilled-spirits plant to which the distilled spirits 
were transferred, or with the person who withdrew the distilled spirits on deter- 
mination, or without payment (for export, etc.), of the tax. 

Under existing law every proprietor or possessor of, and every person in any 
manner interested in the use of, any still, distilling apparatus, or distillery is 
jointly and severally liable for the taxes imposed by law on the distilled spirits 
produced therefrom. The proposed bill provides an exception from such liability 
in the case of persons owning, or having the right of control of, not more than 
10 percent of any class of stock of a corporate proprietor of a distilled-spirits 
plant. The exception does not apply to officers or directors of such corporate 
proprietors. This exception would prevent the recovery of tax from the personal 
assets of such small stockholders and is also necessary to clarify the status of 
transactions between corporate proprietors where the same individual might 
have a nominal stock interest in two or more corporations concerned in any one 
transaction. 

VI. TAXABLE LOSS (SEC. 5006) 


In cases where the Secretary or his delegate requires payment on the original 
quantity of spirits entered into storage on bonded premises because of the loss 
by theft or unauthorized voluntary destruction, provision has been made that, 
when the extent of any loss of such spirits from causes other than theft or un- 
authorized voluntary destruction can be established to the satisfaction of the 
Secretary or his delegate, an allowance of the tax as to the loss so established 
may be credited against the tax as to the original quantity. 

In the case of packages which are filled from storage tanks or recasked or 
refilled on bonded premises as authorized by law, the quantity in such casks or 
packages immediately subsequent to such filling, recasking or refilling will be 
treated as the base quantity on which tax will be paid in the event that the cask 
or package is required to be withdrawn from bond under this provision. 
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The proposed bill also provides an alternative to the collection of tax on the 
original quantity, where there is evidence satisfactory to the Secretary or his 
delegate that there has been access, other than as authorized by law, to the con- 
tents of casks or packages stored on bonded premises, and the extent of such 
access is such as to evidence a lack of due diligence or a failure to employ 
necessary and effective controls on the part of the proprietor. In such cases the 
Secretary or his delegate may, in lieu of requiring specific casks or packages to be 
withdrawn and tax paid on the original quantity of distilled spirits entered in 
storage on the bonded premises in such casks or packages, assess an amount 
equal to the tax on 5 proof gallons of distilled spirits at the prevailing rate on 
each of the total number of such casks or packages, as determined by the Secre- 
tary or his delegate. This affords an additional aid to the Government in such 
cases, particularly when it is impracticable to determine the quantity illegally 
removed from such casks or packages. 


VII. COLLECTION OF TAX ON DISTILLED SPIRITS WITHDRAWN FROM BONDED PREMISES 
UNDER WITHDRAWAL BOND (SEC. 5007) 


The proposed bill provides that in the case of distilled spirits withdrawn 
from bonded premises on determination of the tax and posting of a withdrawal 
bond, the Secretary or his delegate, in fixing the time for filing the return and 
the time for payment of the tax, shall make allowance for the period of trans- 
portation of the distilled spirits from the bonded premises to the bottling prem- 
ises, not to exceed such maximum periods as he may by regulations prescribe. 
The purpose of this provision is to provide equitable treatment for the small 
proprietors engaged in rectifying and bottling operations whose premises are not 
located in the vicinity of the bonded premises from which the spirits are with- 
drawn. In large integrated operations the distilled spirits are customarily 
withdrawn from the bonded warehouse and transferred by pipeline to the bottling 
premises for rectifying or bottling. This provision will serve to place both types 
of operations on a comparable and equitable basis as far as time of payment of 
the tax is concerned. 


VIIT. CREDIT OR REFUND FOR DISTILLED SPIRITS LOST, DESTROYED, OR REFUNDED TO 
BOND (SEC. 5008) 


A. Distilled spirits withdrawn from bond for rectification or bottling.— 
1. Loss.—Existing law provides that the tax shall attach to distilled spirits when 
they come into existence as such, and makes provision for the payment or deter- 
mination of such tax (in the case of legally-produced distilled spirits) when the 
distilled spirits are withdrawn from bond. Existing law also makes allowance 
for the loss of the distilled spirits (other than by culpable theft or unauthorized 
voluntary destruction) which oecurs before the distilled spirits are withdrawn 
from bond. Under these provisions a proprietor who bottles distilled spirits in 
bond does not pay tax on the distilled spirits lost incident to the bottling and 
casing operations. 

However, under existing law the proprietor who bottles distilled spirits (either 
with or without rectification) after payment or determination of tax is not 
entitled to the losses incident to such operations. Therefore, the quantity of 
distilled spirits which such proprietors have available for sale is somewhat less 
than the quantity on which the tax is paid. 

Extensive studies have been made as to the nature and extent of losses incident 
to rectifying and bottling operations, and as to the practicability of making allow- 
ance for the distilled spirits tax with respect to such losses. The proposed bill 
adopts the principle that, within certain practical limitations, provision should 
be made for the allowance of the distilled spirits tax on losses normally incident 
io rectifying and bottling operations. 

The proposed bill provides that the Secretary or his delegate shall abate, 
remit, or, without interest, credit or refund the distilled spirits tax to the 
proprietor of the distilled spirits plant who withdrew the distilled spirits on 
payment or determination of tax, if it is established to the satisfaction of the 
Secretary or his delegate that the loss occurred by reason of accident while 
being removed from bond to bottling premises, or by reason of act of God, fire, 
or other disaster, or that the loss occurred by reason of and was incident to 
authorized rectifying, packaging, bottling, or casing operations. In the case of 
the losses incident to authorized rectifying, packaging, bottling, or casing opera- 
tions, the proposed bill sets statutory maximums of allowable loss based upon 
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the historical losses incident to such operations. The statutory table could be 
adjusted by regulations when found necessary, but in no event could the allowable 
losses incident to such operations exceed 2 percent. 

In the case of gin and vodka produced in a closed system in a manner similar 
to that authorized on bonded premises, the losses within the closed system are 
readily determinable, and actual losses will, therefore, be allowed without regard 
to the statutory maximums. 

The maximum allowable loss schedule is computed on a fiscal year basis. 
However, provision is made for tentative allowance of losses during such period, 
and regulations could provide that credit for losses be allowed on a monthly 
basis with adjustment at the end of the fiscal year. 

2. Destruction Existing law provides for the destruction of distilled spirits 
on bonded premises under Government supervision and for the allowance of the 
tax on the distilled spirits so destroyed. The proposed bill further provides 
that distilled spirits which are withdrawn for rectification or bottling and are 
found by the proprietor who withdrew such spirits to be unsuitable for the 
purpose for which intended to be used may, on application and after gage, be 
destroyed under supervision. The tax on the spirits so destroyed would be 
abated, remitted, or, without interest, credited or refunded to the proprietor 
of the distilled spirits plant who withdrew the distilled spirits on payment or 
determination of the tax. 

B. Distilled spirits returned to bond.—Existing law makes no provision for the 
return to bond of distilled spirits on which the tax has been paid or determined. 
This situation has caused hardship to proprietors in cases where the distilled 
spirits have been found unsuitable for the purpose for which intended to be 
used. The proposed bill provides for the return of such distilled spirits under 
certain specified conditions (see discussion on item XXVIII) and authorizes the 
Secretary or his delegate to abate, remit, or, without interest, credit or refund 
the distilled spirits tax on the spirits so returned. Such returned distilled 
spirits would be in a taxable status from the time of their return to bond. 


IX. PRINCIPAL CHANGES RELATING TO RECTIFICATION (SECS. 5021-5025) 


A. Separate acts of rectification (sec. 5021).—Existing law provides that the 
rectification tax imposed by section 5021 shall be determined on the completion 
of the process of rectification, and if the rectified distilled spirits or wines are 
again subjected to rectification, an additional rectification tax is imposed. The 
proposed bill provides that the same spirits or wines shall not twice be subjected 
to tax under section 5021 because of separate acts of rectification by the same 
proprietor, pursuant to approved formula, between the time such spirits or wines 
are received on the bottling premises and the time they are removed therefrom. 
The revenue effect of this change will be nominal, and its principal purpose is 
to afford proprietors greater freedom of operation in the conduct of their author- 
ized rectifying operations. 

B. Mingling of distilled spirits (sec. 5025) —Under existing law proprietors of 
industrial alcohol plants and industrial alcohol bonded warehouses are exempt 
in the conduct of their operations from the provisions of the internal revenue 
laws relating to rectification, and the mingling of alcohol has therefore been 
permitted on such premises. The proposed bill provides that the provisions 
of the internal revenue laws applicable to rectification shall not apply to the 
— on bonded premises of any spirits distilled at 190 degrees or more of 
proof, 

Existing national-emergency legislation which expires on July 11, 1956, makes 
provision for the mingling of distilled spirits in bond, or in the course of removal 
therefrom, to meet the requirements of the national defense. The proposed bill 
permanently exempts from the provisions relating to rectification the mingling 
of distilled spirits on bonded premises or in the course of removal therefrom for 
redistillation, storage, or any other purpose, incident to the requirements of the 
national defense. 

The proposed bill makes specific provision for the mingling in bulk gaging 
tanks on bonded premises of distilled spirits for immediate removal to bottling 
premises exclusively for use in taxable rectification, or in rectification not 
subject to tax by virtue of the provisions of section 5025 (f) (blending of straight 
whiskies aged in wood for a period of not less than 4 years, et cetera). Such 
mingling would be exempt from the law relating to rectification; however, no 
revenue would be lost since the rectification tax would be collected (if due) when 
such spirits were subsequently rectified on bottling premises. The purposes of 
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this change are to simplify the determination of tax by permitting greater utili- 
zation of bulk gaging facilities and to make possible more efficient operations by 
proprietors in transactions relating to the removal of distilled spirits from bond 
and the transfer thereof to bottling premises. 

The proposed bill would also authorize the mingling on bonded premises of 
distilled spirits for immediate redistillation, immediate denaturation, or imme- 
diate removal from such premises free of tax, and exempt such operations from 
the laws relating to rectification. 

The exemption of these operations from the provisions relating to rectification 
is for the general purpose of providing for more efficient operations, and no loss 
of revenue is involved. 

C. Stabilization of distilled spirits—Under existing law it has been found diffi 
cult to treat straight whiskies and other distilled spirits to the extent necessary 
to prevent precipitation or clouding when such spirits are subjected to extreme 
temperatures. The proposed bill exempts within certain limitations from the 
laws relating to rectification such treatment of distilled spirits at the time of or 
preparatory to bottling as may be necessary or desirable to produce a stable 
product. Such products are now marketed without rectification and there would, 
therefore, be no loss of revenue from this change. 


X. REFUND OR CREDIT FOR LOSSES OF DISTILLED SPIRITS, WINES, OR BEER BY DISASTER 
(SEC, 5064) 


The proposed bill directs the Secretary or his delegate on a finding by the 
President of the existence of a disaster resulting from a hurricane, flood, or 
similar catastrophe to make refunds or allow credits for the amount of excise 
taxes and customs duties paid on distilled spirits, wines, or beer lost or rendered 
unmarketable or condemned by a duly authorized health official by reason of such 
disaster. This provision will eliminate the necessity of special legislation in this 
regard each time a general disaster of this nature occurs, such as was the case 
with respect to the floods of 1936, 1937, and 1951, and the hurricanes of 1954. 
The proposed bill is substantially similar to the provisions of Public Law 363 of 
the 84th Congress passed with regard to the hurricanes of 1954, except that it 
includes beer as well as distilled spirits and wines. 


XI. PRINCIPAL CHANGES RELATING TO SPECIAL TAXES ON WHOLESALE AND RETAIL 
DEALERS (SECS. 5111-5125) 


A. General.—The proposed bill contains a general revision of the provisions of 
law relating to wholesale and retail dealers in liquors and wholesale and retail 
dealers in beer. The general purposes of these changes are to recast these laws 
in the light of current conditions and to make them more nearly conform to 
present-day understanding of the functions performed by the persons engaged in 
these businesses. The definitions of the persons engaged in such businesses have 
been revised and changes have been made in the rates of tax to offset the revenue 
effect of the revised definitions and the changes in the exemptions from tax. 

B. Changes in rates of taw (secs. 5111 and 5121).—The following table shows 
the existing rates of tax as compared with the rates contained in the proposed 
bill: 


Existing tax | Proposed tax 
rate 


Wholesale dealer in liquor. ‘ 200. 00 $255.00 
Wholesale dealer in beer. . 00 123. 00 
Retail dealer in liquor. _-_-- back. 50. 54.00 
Retail dealer in beer____- : ; 24.00 
Limited retail dealer ‘ . 20 2.20 


Note.—The above rates are on 3 fiscal year basis, with the exception of those for limited retail dealers, 
which are on a monthly basis. 


In the ease of wholesale dealers the rate changes reflect the fact that under 
he proposed bill such dealers would be permitted to make retail sales without 
incurring the special tax as retail dealers. Under existing law, persons paying 
the tax as wholesale dealers are almost invariably also required*to pay tax as 
retail dealers. Therefore, the revised rates will not in fact reflect any sig- 
nificant increase in tax paid by persons @oing business as wholesale dealers. 
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The rates of tax for retail dealers have been increased a nominal amount 
to offset the loss in revenue resulting from the fact that retail dealers will be 
permitted under the proposed bill to sell in quantities in excess of 5 wine gallons 
to the same person at the same time without incurring special tax as wholesale 
dealers. 

C. Definitions.—Under existing law the distinction between wholesale dealers 
and retail dealers is based upon the quantity of alcoholic liquor sold in a par- 
ticular sale. Persons engaged in the business of selling, or offering for sale, 
in quantities of less than 5 wine gallons to the same person at the same time 
incur special tax liability as a retail dealer. In the case’ of persons selling, or 
offering for sale, in quantities of 5 wine gallons or more to the same person 
at the same time, special tax liability is incurred as a wholesale dealer. The 
proposed bill classes dealers who sell, or offer for sale, to other dealers as 
wholesale dealers, and dealers who sell, or offer for sale, to persons other than 
dealers (i. e., consumers) as retail dealers. In order to aid in the enforcement 
of chapter 51, the proposed bill provides that sales, or offers for sale, of 20 wine 
gallons or more to the same person at the same time shal be presumptive evi- 
dence that the person making such sale, or offer for sale, is engaged in or carry- 
ing on the business of a wholesale dealer. Such presumption may be overcome 
by evidence satisfactorily showing that the sale was made to a person other 
than a dealer. The revised definitions conform in general to trade under- 
standing and to the concept of the wholesale and retail functions as defined 
in other Federal statutes and in State laws. 

D. Exemptions.—Existing law provides varying rules relating to the exemp- 
tion of proprietors of registered distilleries, industrial alcohol plants and ware- 
houses, bonded wine cellars, and breweries from payment of special taxes as 
dealers. The proposed bill provides a uniform rule for proprietors of distilled 
spirits plants, bonded wine cellars, and breweries, and grants to each such 
proprietor an exemption for each plant, so that sales may be made without in- 
curring special taxes either at such plant or at a principal business office. The 
exemptions afforded proprietors of distilled spirits plants have the effect of ex- 
tending the exemptions to internal revenue bonded warehousemen and rectifiers, 
who are granted no exemptions under existing law. 

The proposed bill also provides that no liquor store which is operated by a 
State, a political subdivision of a State, or an incorporated municipality, and 
which is engaged in the business of selling to persons other than dealers, shall 
be required to pay special tax as a wholesale dealer by reason of sales to dealers 
qualified under the State or local laws, if such liquor store has paid the prescribed 
special tax as a retail dealer and if such State, political subdivision, or munici- 
pality has paid the applicable special tax as a wholesale dealer at its principal 
place of business. This provision is necessary to avoid a substantial increase 
in special tax on States and municipalities which now sell liquors in quantities 
of less than 5 wine gallons from their retail outlets to taverns within their 
jurisdictions. 

The proposed bill also provides that no person shall be deemed to be a dealer 
by reason of the bona fide return of distilled spirits, wines, or beer to the dealer 
from whom purchased (or to the successor to the vendor’s business or line of 
merchandise) for credit, refund, or exchange. This change is intended to 
remove the impediment in existing law to the bona fide return of merchandise; 
it has no revenue effect. 

The proposed bill extends to sales of wine the provisions of existing law which 
grant exemption from additional special tax in case of sales of beer made at a 
purchaser dealer’s place of business. 

A wholesale dealer is exempt under the proposed bill from paying the retail 
tax at the premises covered by his wholesale tax stamp. This exemption is con- 
sistent with the changes in the rates of tax for wholesale dealers. 

E. Purchases by dealers.—Under the proposed bill it would be unlawful for 
any dealer to purchase distilled spirits for resale from any person other than 
(1) a wholesale dealer in liquors who has paid the special tax as such dealers to 
cover the place where such purchase is made, (2) a wholesale dealer who is 
exempt from payment of special tax at the place where such purchase is made, 
or (3) a person who is not required to pay special tax as a wholesale dealer. The 
purpose of this provision is to aid in the enforcement of the special tax provisions 
by prohibiting dealers from making purchases from persons holding themselves 
out as retail dealers exclusively, or from wholesale dealers who have not paid the 
special tax. 
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XII. TIME FOR PAYMENT OF SPECIAL TAXES (SEC, 5142) 


Existing law requires each person engaged in or carrying on any trade or 
business subject to special tax under chapter 51 to file a return and pay the 
tax at such time during the calendar month in which the special tax liability 
commences as will enable the Secretary or his delegate to receive such return 
and tax not later than the last day of such month. For continuing businesses 
such special taxes are collected during the month of July. 

The proposed bill provides that no person shall be engaged in or carry on 
any trade or business subject to special tax under chapter 51 until he has paid 
the special tax therefor. Therefore such special taxes would be paid on or before 
commencing business. This will advance the general payment of special taxes 
under chapter 51 from the month of July to the month of June. 

The purpose of this change is to facilitate enforcement of the provisions relat- 
ing to special tax. The change is consistent with the provisions of section 4901 
of the Internal Revenue Code relating to the time for payment of certain other 
types of occupational taxes. ; 

The provisions of section 5142 are not applicable to nonbeverage manufac- 
turers paying special tax imposed by section 5131. 


XIII. ESTABLISHMENT OF DISTILLED SPIRITS PLANTS (SECS. 5171 AND 5172) 


A. Registration —Under existing law there are nine completely separate estab- 
lishments which are required to be qualified under the internal revenue laws in 
order to perform all of the activities relating to production, storage, denaturation, 
rectification, and bottling of distilled spirits. (See item III.) There are sub 
stantial differences in the qualifying requirements for such existing establish- 
ments. The proposed bill eliminates these nine separate establishments and 
provides for a single distilled spirits plant in lieu thereof, in which all of the 
functions of the existing nine separate establishments would be performed. The 
proposed bill provides for the uniform registration of distilled spirits plants pur- 
suant to the filing of an application therefor and on compliance with require- 
ments of law and regulations in relation to the qualification of the business 
(or businesses) in which the applicant is to be engaged. 

The application for registration would, in the manner and form prescribed 
by regulations issued by the Secretary or his delegate, identify the applicant 
and persons interested in the business (or businesses) covered by the application, 
describe the nature, location, and extent of the premises, state the specific type 
or types of operations to be conducted on such premises, and furnish any other 
information which the Secretary or his delegate might by regulations require 
for the purpose of carrying out the provisions of chapter 51. 

The basic purpose of these changes is to provide for more uniform and simpli- 
fied qualifying requirements. 

B. Permits.—Under existing law it is unlawful, except pursuant to a basic 
permit issued by the Secretary or his delegate under the provisions of the Federal 
Alcohol Administration Act, to engage in the business of distilling distilled spirits, 
rectifying or blending distilled spirits or wine, or bottling or warehousing and 
bottling distilled spirits. As used in such act the term “distilled spirits” means 
distilled spirits for nonindustrial use. 

Existing provisions of chapter 51 of the Internal Revenue Code require permits 
for the establishment of industrial alcohol plants, industrial alcohol bonded 
warehouses, and industrial alcohol denaturing plants. 

The proposed bill provides that every person required to file an application 
for registration under section 5171 (a), whose distilling, warehousing, or bottling 
operations (or any part thereof) are not required to be covered by a basic 
permit under the Federal Alcohol Administration Act shall, before commencing 
any such operations, apply for and obtain a permit under chapter 51 from the 
Secretary or his delegate to engage in such operations. Exceptions are provided 
in the case of States or State agencies. 

Provision is also made for the continuation of existing operations, pending 
reasonable opportunity to make application for permit and final action thereon, 
provided that the provisions of chapter 51 relating to qualification are otherwise 
complied with. 

The basic effect of these proposed changes is to place all distilling, warehousing, 
denaturing, rectifying, and bottling operations under permit (either under the 
Federal Alcohol Administration Act, or under chapter 51), and to make the 
conditions of issuance, suspension, or revocation of permits under this chapter 
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substantially conform to the conditions for issuance, suspension, or revocation 
contained in the Federal Alchol Administration Act. (For further discussion 
regarding the operation of the permit system under ch. 51, see item XXXIV.) 


IV. QUALIFICATION BONDS FOR DISTILLED SPIRITS PLANT (SEC. 5173) 


A. General.—The proposed bill combines and consolidates the provisions of 
existing law relating to qualification bonds of persons engaged in business as 
distillers, bonded warehousemen, or rectifiers. The proposed bill eliminates 
separate establishments for denaturation, and this function would be performed 
under the distiller’s or bonded warehouseman’s bond (depending on whether the 
spirits are denatured on the production gage or after entry for deposit in bonded 
storage). 

Qualifying bonds would be filed in the form prescribed by the Secretary or 
his delegate, conditioned on the faithful compliance with all provisions of 
law, and regulations relating to the duties and business of a distiller, bonded 
warehouseman, or rectifier, as the case may be (including the payment of taxes), 
and on the payment of all penalties or fines imposed on the proprietor for 
violation of any of such provisions. 

B. Distiller’s bond.—The proposed bill continues the provisions of existing 
law which provide for the giving of a qualification bond by a distiller in a 
penal sum not less than the amount of the tax as to spirits which will be pro- 
duced in his distillery during a period of 15 days, but not to exceed the maximum 
sum of $100,000. The provisions of the proposed bill relating to the distiller’s 
bond would be applicable to all producers of distilled spirits. While there are 
three types of producing establishments under existing law, the penal sums of 
the bonds required by existing law and regulations for such operations are the 
same, and the consolidation of these provisions would not involve an increase in 
existing bond requirements. 

The principal changes in the proposed bill relating to distillers’ bonds are (1) 
elimination of the statutory requirement that a new bond be given on the first 
day of May of each year, and (2) inclusion of provision for the posting of an 
indemnity bond at the discretion of the distiller in the amount of the ap- 
praised value of the premises subject to lien, but not to exceed the maximum 
sum of $300,000. The first change would give the Secretary or his delegate 
discretion in setting the terms of a distiller’s bond and in providing for its 
renewal. Such discretion now exists with regard to other operating bonds. The 
second change would enable the distiller, on the posting of an indemnity bond, to 
free himself from the Government's statutory lien on his property and would 
permit the voluntary encumbrance of such property by the distiller during the 
term of such bond. Under existing law no voluntary encumbrance is authorized. 

C. Warehouseman’s bond.—The proposed bill defines the term “bonded ware- 
houseman” as the proprietor of a distilled-spirits plant who is authorized to 
store distilled spirits after entry for deposit in storage and prior to payment 
or determination of the internal-revenue tax. The warehouseman’s bond, under 
the proposed bill, would cover, in general, the operations now performed in 
internal-revenue bonded warehouses, distillery denaturing bonded warehouses, 
industrial alcohol bonded warehouses, and industrial alcohol denaturing plants. 

The proposed bill continues the provisions of existing law relating to internal- 
revenue bonded warehouses that warehousing bonds be in a penal sum not less 
than the amount of tax as to distilled spirits stored on such premises or in 
transit thereto, but not to exceed the sum of $200,000. However, provision is 
made that the Secretary or his delegate may, by regulations, specify bonded 
warehousing operations (other than the storage of more than 500 casks or 
packages of distilled spirits in wooden containers) for which a bond in the 
maximum penal sum of less than $200,000 will be approved. In such cases, 
the Secretary or his delegate would, by regulations, prescribe the maximum 
penal sum of such bonds. Certain operations performed under existing law, 
such as denaturation, are performed under bonds in a penal sum of less than 

$200,000. The authority granted the Secretary or his delegate to reduce the 
maximum penal sum in certain cases would, for example, enable the continuance 
of denaturing operations without an increase in bonding requirements, if deemed 
advisable. 

The 8-year bonding period requirements of existing law are applicable to 
internal revenue bonded warehousemen, but are not applicable to industrial 
alcohol bonded warehousemen. The proposed bill conditions the warehouse- 
man’s bond on the withdrawal of the spirits from bonded premises within 8 
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years from the date of original entry in bonded storage, but provides an excep- 
tion that, in the case of distilled spirits entered for deposit on bonded premises 
on different dates and subsequently lawfully mingled in storage tanks on bonded 
premises, a first-in, first-out principle shall be applied in computing the 8-year 
period, so that no more distilled spirits will remain in bond than would have been 
the case had such mingling not occurred. This provision obviates the periodic 
emptying of storage tanks, and provides a practical means for accounting for 
distilled spirits which have been lawfully mingled on bonded premises. 

D. Rectifier’s bond.—The proposed bill makes no material change with regard 
to the rectifier’s bond other than to set a statutory maximum of $100,000 and a 
statutory minimum of $1,000. Such penal sums are now prescribed by regula- 
tions. 

E. Combined operations.—Under existing law and regulations, when an inter- 
nal revenue bonded warehouse is located on the premises of a registered dis- 
tillery (or registered fruit distillery), the proprietor gives bond in the amount 
of $200,000 with surety and bond in the amount of $100,000 without surety if 
eupported by consent of surety on the $200,000 bond. The proposed bill adopts, 
in effect, this principle, by providing that any person engaged in business as a 
proprietor of a distilled-spirits plant who would otherwise be required to give 
more than one bond shall, in lieu thereof, give bond in a penal sum equal to the 
combined penal sum of such bonds. However, such combined operations bond 
shall be in a penal sum not in excess of $200,000 for operations on bonded 
premises, nor in excess of $250,000 for all operations of a distilled spirits plant. 
The combined operations bond would contain the terms and conditions of the 
separate bonds in lieu of which given, and the total sum of such bond would be 
available for the satisfaction of any liability incurred under the terms and condi- 
tions of such separate bonds. 

The principal purpose of the combined operations bond is to simplify bonding 
requirements, and to extend to proprietors an opportunity to give a single bond 
for a lesser sum than the combined amount of the bonds in lieu of which it is 
given. This is achieved in a manner which provides greater protection to the 
Government as to any particular operation. 

F. Blanket bonds.—Under existing law a separate qualifying bond is given for 
each registered distillery, internal revenue bonded warehouse, rectifying plant, 
industrial alcohol plant, ete. The proposed provisions for a combined opera- 
tions bond will enable one bond to be given covering all operations of a partic- 
ular distilled spirits plant. The proposed law further provides for a blanket 
bond when the same person (including, in the case of corporations, controlled or 
wholly owned subsidiaries) operates more than one distilled spirits plant within 
a geographical area designated by the Secretary or his delegate. 

The blanket bond would contain the terms and conditions of the various bonds 
in lieu of which given, and the total amount of the blanket bond would be 
available for the satisfaction of any liability incurred at any one of the plants 
covered therein under the terms and conditions of such bond. 

The penal sum of the blanket bond would be calculated on the basis of a statu- 
tory table. (See sec. 5173 (f).) The blanket bond would enable a person 
operating more than one distilled-spirits plant in a designated area to consoli- 
date the individual qualification bonds into one bond. The penal sum of the 
blanket bond would be somewhat less than the combined sums of the bonds in 
lieu of which given and would therefore afford proprietors relief in this regard. 
However, such blanket bonds would be in the Government’s interest, since they 
would afford greatly increased protection as to specific plants or operations. 


XV. BOND FOR WITHDRAWAL OF DISTILLED SPIRITS ON DETERMINATION OF TAX 
(SEC. 5174) 


Under existing law provision is made for the posting of a withdrawal bond 
by a registered distiller or proprietor of an internal revenue bonded warehouse 
when distilled spirits are withdrawn on determination of tax and the tax collected 
on the basis of a return (in lieu of payment by stamp). 

The proposed bill makes two significant changes in this regard. First, it 
extends the privilege of withdrawing distilled spirits on determination of tax to 
rectifiers and bottlers who make application for such privilege, assume liability 
for payment of the tax, and post a withdrawal bond. This places all bottlers 
of distilled spirits on a substantially comparable basis insofar as payment 
of the distilled spirits tax is concerned. Second, the proposed bill places on 
the withdrawal bond the basie burden of securing the payment of the tax as to 
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distilled spirits withdrawn on determination of tax, and relieves the qualification 
bond of the proprietor of bonded premises of liability in the case of such 
withdrawals. 

This separation of bond liability will provide a clearer basis for evaluation 
of risk and will leave the qualifying bonds free to cover the risk which they have 
historically covered under the system where the tax was paid prior to withdrawal 
of distilled spirits from bond. 


XVI. BONDS COVERING EXPORTATION OF DISTILLED SPIRITS (SEC. 5175) 


Under existing law a separate export bond must be given in an amount suf- 
ficient to cover the tax as to distilled spirits withdrawn for export without 
payment of tax. 

The proposed bill provides that, in the case of withdrawals without payment 
of tax for export by proprietors of bonded premises of distilled spirits plants, 
the qualifying bond of such proprietor would cover such withdrawals. 

In the case of withdrawal without payment of tax for export by persons other 
than the proprietor of bonded premises of a distilled-spirits plant, a separate 
export bond, in a penal sum to be prescribed by regulations, would be required. 

These changes will facilitate the exportation of distilled spirits by relieving 
the heavy burden now placed on proprietors who carry on a substantial export 
business. Existing bonding requirements are particularly burdensome in the 
case of large-scale exports of distilled spirits for industrial use. For example, 
under existing law the withdrawal for exportation of 100,000 gallons of alcohol 
would require a bond in the amount of nearly $2 million. 


XVII. PREMISES OF DISTILLED SPIRITS PLANTS (SEC. 5178) 


A. General.—Existing law contains separate provisions relating to the estab- 
lishment of the various types of plants for the production, bonded warehousing, 
denaturation, rectification, and bottling of distilled spirits. The proposed bill 
adapts these varying requirements to the concept of an integrated distilled- 
spirits plant consisting of bonded premises and bottling premises. Operations 
performed prior to determination of the distilled spirits tax would be performed 
on bonded premises, and operations occurring after determination of such tax 
would be performed on bottling premises. 

The proposed bill recognizes the practical necessity of allowing the continuance 
of existing operations in existing facilities. However, the principal purpose of the 
bill in regard to premises is to permit more efficient utilization of existing facil- 
ities and to enable distilled spirits plants to be modernized and new plants to be 
constructed on a more efficient functional basis. 

The proposed bill provides, in general, that the Secretary or his delegate shall 
prescribe such regulations relating to the location, construction, arrangement, 
and protection of distilled spirits plants as he deems necessary to facilitate in- 
spection and afford adequate security to the revenue. 

B. Production facilities—Existing law provides three separate establish- 
ments (registered distilleries, registered fruit disilleries, and industrial alcohol 
plants) for the production of distilled spirits. The proposed bill would author- 
ize the proprietor of a distilled-spirits plant who is qualified to produce dis- 
tilled spirits to produce them from any source or substance, thus enabling the 
production of all types of distilled spirits in the same plant. 

C. Bonded warehousing facilities—Existing law provides for two types of 
bonded warehousing establishments, internal revenue bonded warehouses and 
industrial alcohol bonded warehouses. 

The proposed bill eliminates these separate establishments and provides that 
any person establishing a distilled-spirits plant for the production of distilled 
spirits may, as described in his application for registration, establish warehous- 
ing facilities on the bonded premises of such plant. 

Bonded warehousing facilities established elsewhere than on the premises of a 
distilled spirits plant qualified for the production of distilled spirits could be 
established only at the discretion of the Secretary or his delegate. This preserves 
the authority of existing law to restrict the establishment of independent ware- 
housing facilities to cases where sufficient public need for such establishment 
can be shown. This is necessary to prevent an undue increase in hazard to the 
revenue and in administrative cost which could result from the unrestricted 
establishment of bonded warehouse facilities. 

D. Bottling facilities —The proposed bill continues in principle the provisions 
of existing law relating to the establishment of facilities for the bottling of dis- 
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tilled spirits in bond, and provides that such facilities may be established only 
by proprietors of distilled spirits plants authorized to store distilled spirits in 
casks, packages, cases, or similar portable approved containers on bonded 
premises. 

Under existing laws and regulations, two types of establishments (rectifying 
plants and taxpaid bottling houses) are provided for the bottling of distilled 
spirits after payment or determinatoin of tax. The proposed bill authorizes the 
establishment of distilled spirits plants for the rectification and bottling, or 
bottling only, of such distilled spirits under conditions similar to those of existing 
law and regulations. 

E. Denaturing facilities —Existing law requires the withdrawal of distilled 
spirits to a distillery denaturing bonded warehouse or an industrial alcohol 
denaturing plan for denaturation. The proposed bill eliminates these separate 
denaturing establishments and authorizes denaturation as an adjunct to the 
production or bonded storage of distilled spirits. However, the proposed bill 
provides that the Secretary or his delegate may by regulations require such 
arrangement and segregation of denaturing facilities as he deems necessary. 

The changes relating to denaturation are for the purposes of simplifying quali- 
fying, operating, and accounting procedures, and of eliminating unnecessary 
physical movement of distilled spirits for denaturation. 


XVIII. SIGNS ON DISTILLED SPIRITS PLANTS (SEC. 5180) 


Existing law and regulations have required the posting by proprietors of 
signs identifying the premises by the type of establishment, and indicating its 
qualification. The proposed bill requires the posting of a sign denoting the busi- 
ness or businesses in which the proprietor is engaged, and provides that signs 
be in such form and contain such information as regulations may require. This 
provision would make possible the continued utilization of designations which 
have obtained public and commercial significance, such as “fruit distillery,” 
“rectifying plant,” etc. 


XIX. REGULATION OF OPERATIONS OF DISTILLED SPIRITS PLANTS (SEC, 5201) 


Existing law contains various separate provisions pertaining to the regulation 
of operations at the nine existing establishments which produce, warehouse, 
denature, rectify, and bottle distilled spirits. The proposed bill contains general 
authority for the regulation of all operations authorized to be conducted on the 
premises of distilled spirits plants. This change is intended to eliminate many 
artificial and unnecessary distinctions between similar operations and facilitate 
the issuance of simplified regulations of more uniform application. 

Existing law contains specific restrictions on the hours of operations with 
respect to the production of distilled spirits. However, the hours of production 
for industrial alcohol plants are exempted therefrom, except that regulations 
may reimpose such restrictions. Furthermore, the hours of production for fruit 
distilleries may be exempted therefrom by regulations. There is similar lack 
of uniformity in existing law with respect to hours within which distilled spirits 
may be removed from storage and bottling plants, as well as from producing 
establishments. There has been a substantial change in the conditions which 
existed (artificial lighting, transportation facilities, etc.) when the statutory 
restrictions on hours of operation were enacted and, therefore, the proposed 
law is designed to permit modifications to meet current conditions by eliminating 
specifie restrictions and authorizing the Secretary or his delegate within certain 
limitations to prescribe regulations relating to hours for distillery operations 
and to hours for removal of distilled spirits. 


XX. SUPERVISION OF OPERATIONS OF DISTILLED SPIRITS PLANTS (SEC. 5202) 


Existing law contains various provisions relating to the supervision of oper- 
ations of the nine types of separate establishments. The proposed bill integrates 
the various requirements and adapts the supervisory controls to the pattern of 
operations of distilled spirits plants. While greater latitude is given to the 
Secretary or his delegate in determining the controls to be applied in order that 
improved supervisory techniques and more efficient control methods or devices 
may be developed and utilized, basic controls over bonded operations have been 
retained. 

The proposed bill continues the principle of the closed distilling system pro- 
vided by existing law and extends this principle to the control of distilled spirits 
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in storage tanks on bonded premises. The proposed bill also continues the 
principle of joint custody by proprietors and internal revenue officers of bonded 
warehousing facilities for the storage of distilled spirits in barrels or other 
portable containers. Such custody is deemed necessary, due to the impracti- 
eability (by reason of losses through leakage and evaporation) of maintaining 
an accurate accounting for spirits aged in wood, and due to the greater oppor- 
tunity for diversion in the case of distilled spirits in portable containers. 

Further, the proposed bill maintains the principle that the denaturation of 
distilled spirits and the bottling of distilled spirits in bond be supervised, but 
provides more latitude as to the supervision to be exercised. 

In addition, the proposed bill continues the existing requirements of law and 
regulations that the gage of production of distilled spirits, the gage for the 
determination of tax, and the gage for tax-free removal from bonded premises 
be made or supervised by internal revenue Officers. 


XXI. STAMPS FOR CONTAINERS OF DISTILLED SPIRITS (SEC. 5205) 


The use of stamps to show the legal status of distilled spirits is a major aid in 
enforcing the laws relating to distilled spirits, including the apprehension and 
prosecution of persons for the unauthorized possession of distilled spirits on 
which the tax has not been lawfully paid or determined. The proposed bill 


continues the use of the stamps for this purpose and clarifies and strengthens 
existing law in this regard. 


XXII. CONTAINERS FOR DISTILLED SPIRITS(SEC. 5206) 


Existing law contains numerous and diverse restrictions on the types of con- 
tainers in which the different kinds of distilled spirits may be stored, transferred, 
packaged, or withdrawn. Such detailed restrictions have proven cumbersome 
of administration and have hampered the utilization of efficient methods of 
storage, transfer, packaging, and withdrawal. The proposed bill replaces these 
statutory restrictions, and the many overlapping provisions now in effect relating 
to containers, by a general provision granting administrative authority for 
control by regulations of the containers to be used under particular circum- 
stances or for specific purposes. The basic purpose of the proposed bill in this 
regard is to eliminate artificial distinctions and restrictions and to facilitate 
more efficient operations. 

The proposed bill also eliminates numerous provisions in existing law relating 
to the marking and branding of containers of distilled spirits, and provides gen- 
eral authority for the Secretary or his delegate to prescribe by regulations the 
manner of marking, branding, or identifying containers of distilled spirits (in- 
cluding cases). The provisions of section 5206 of chapter 51 as contained in the 
proposed bill are not applicable to consumer containers of beverage distilled 
spirits. 

For discussion of the related subject dealing with the regulation of the manu- 
facture, use, and reuse of containers such as liquor bottles, see item XXXVI. 


XXIII. RECORDS AND REPORTS OF DISTILLERS, BONDED WAREHOUSEMEN, RECTIFIERS, 
AND BOTTLERS (SEC. 5207) 


Existing law contains varied statutory requirements which govern the records 
required to be kept and reports required to be submitted by persons producing, 
denaturing, warehousing, rectifying, or bottling distilled spirits. The proposed 
bill provides uniform statutory requirements relating to the records and reports 
of all distillers, bonded warehousemen, rectifiers, and bottlers. Records relating 
to denaturing operations will be required of a distiller or bonded warehouseman 
performing such operations. 

Under existing law and regulations proprietors of distillery denaturing bonded 
warehouses, industrial alcohol bonded warehouses, and industrial alcohol de- 
naturing plants are required to maintain records of their operations. However, 
the statutory requirement for the maintenance of records of the operations of 
internal revenue bonded warehouses is placed upon Government officers rather 
than upon proprietors of such establishments. The proposed bill places all these 
operations on a comparable basis insofar as the keeping of records and the 
rendering of reports are concerned, by providing that bonded warehousemen shall 
maintain records and submit reports relating to their operations. 





902 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


Existing law in certain instances prescribes specific statutory periods for the 
retention of records, and in other instances leaves the period of retention to be 
prescribed by regulations. The proposed bill eliminates the specific statutory 
periods, and provides authority for prescribing the period of retention by regula- 
tions. This change is intended to obviate the retention of records in particular 
eases beyond their periods of usefulness. 


XXIV. PRODUCTION AND ENTRY OF DISTILLED SPIRITS (SEC. 5211) 


Existing law and regulations contain specific and differing requirements relat- 
ing to the deposit of distilled spirits in receiving cisterns (or receiving tanks) 
on the completion of production, the time and manner of drawing off spirits from 
such cisterns, the facilities in which various kinds of spirits may be entered for 
storage in bond, and the various kinds of spirits which may be withdrawn from 
the three separate types of producing establishments (registered distilleries, 
registered fruit distilleries, and industrial alcohol plants). The proposed Dill 
provides uniform statutory requirements with respect to production and entry, 
by providing that all types of distilled spirits may be produced on the bonded 
premises of a distilled-spirits plant qualified to produce distilled spirits, and that 
all types of distilled spirits may be stored on any bonded premises qualified for 
bonded warehousing. The purposes of the changes in regard to production and 
entry requirements are to eliminate unnecessary restrictions and artificial dis- 
tinctions and to permit more efficient utilization of plant facilities. 

The proposed bill specifies that, on the basis of the production gage, the pro- 
prietor shall make appropriate entry for disposition of the spirits as authorized 
by law, i. e., deposit in storage on bonded premises, withdrawal on determination 
of tax, withdrawal free of tax or without payment of tax, or immediate denatura- 
tion. A significant change in existing law in this regard is that the proprietor 
would be authorized to make an entry for immediate denaturation on his bonded 
premises without deposit in storage. The purpose of this change is to facilitate 
the simplification of denaturing procedures of distilled-spirits producers. 


XXV. TRANSFER OF DISTILLED SPIRITS BETWEEN BONDED PREMISES (SEC. 5212) 
TAX (SEC. 5213) 


Existing law restricts the transfer of distilled spirits between various types of 
producing and warehousing establishments. The proposed bill eliminates these 
artificial restrictions and provides general authority for the Secretary or his 
delegate to regulate the transfer of distilled spirits between bonded premises. 


XXVI. WITHDRAWAL OF DISTILLED SPIRITS FROM BONDED PREMISES ON DETERMINATION 


Existing law contains varied provisions relating to the conditions under which 
distilled spirits may be withdrawn from the separate types of producing and 
bonded warehousing establishments on determination of tax. The proposed bill 
contains a general provision applicable to all withdrawals of distilled spirits 
from bonded premises on determination of tax. 


XXVII. WITHDRAWAL OF DISTILLED SPIRITS FROM BONDED PREMISES FREE OF TAX OR 
WITHOUT PAYMENT OF TAX (SEC. 5214) 


Existing law contains varied provisions pertaining to distilled spirits which 
may be withdrawn free of tax or without payment of tax, including artificial 
eos pay based upon the type of producing establishment or place of storage 
in Dond,. 

The proposed bill provides uniform provisions relating to withdrawals from 
bonded premises free of tax and to withdrawals without payment of tax, and 
eliminates numerous artificial distinctions contained in existing law. These 
changes are of major significance in eliminating alternating production opera- 
tions and separate warehouses, thereby facilitating more efficient utilization of 
producing and warehousing facilities. In the past, it has been necessary to 
secure the passage of special legislation to permit full utilization of plant facili- 
ties in times of national emergency. 

The proposed bill also makes significant changes with regard to the privilege 
of tax-free use of distilled spirits by extending such use to blood banks and by 
liberalizing the use of tax-free distilled spirits at hospitals and sanitariums in 
making analyses or tests. 


The proposed bill clarifies the distinction between the terms “free of tax” and 
“without payment of tax.” 
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XXVIII. RETURN OF TAX-DETERMINED DISTILLED SPIRITS TO BONDED PREMISES 
(SEC, 5215) 


Existing law makes no provision for the return to bonded premises of distilled 
spirits which have been withdrawn on payment or determination of tax. This 
has caused substantial hardship in cases where distilled spirits have been with- 
drawn on payment or determination of tax and have been found to be unsuitable 
for the purpose for which intended to be used. The proposed bill affords relief 
in such cases by permitting the return of such distilled spirits to bonded premises 
in the original container in which withdrawn if such spirits have not been sub- 
jected to any processing and have not been removed from the original container. 
On the return of such spirits they would be redistilled, denatured, or mingled 
with other distilled spirits and would be subject to all of the provisions of 
chapter 51 relating to distilled spirits in bond. A tax credit or refund would be 
allowed as to the quantity of such distilled spirits which were so returned. 


XXIX, REDISTILLATION OF DISTILLED SPIRITS (SEC. 5223) 


Existing law provides for the transfer of distilled spirits from a distillery or 
internal revenue bonded warehouse to any distillery for redistillation. Distilled 
spirits produced at a registered distillery (or registered fruit distillery) may be 
transferred to an industrial alcohol plant for redistillation, or distilled spirits 
produced at an industrial alcohol plant may be transferred to a registered dis- 
tillery for redistillation, under temporary national emergency legislation. 

The proposed bill provides that the proprietor of a distilled-spirits plant 
authorized to produce distilled spirits may redistill any distilled spirits which 
have not been withdrawn from bond. 

Existing law (with very limited exceptions relating to the restoration of dena- 
tured alcohol and denatured rum) does not provide for the redistillation of dis- 
tilled spirits which have been withdrawn free of tax. The proposed bill makes 
specific provision for the return to bonded premises for redistillation of distilled 
spirits which have been lawfully withdrawn free of tax. 

The proposed bill retains the concept of existing law that redistilled spirits 
shall be treated, for the purpose of the internal-revenue laws, the same as if such 
spirits had been originally produced by the redistiller. 


XXX. TRANSFER OF IMPORTED DISTILLED SPIRITS TO BONDED PREMISES OF DISTILLED 
SPIRITS PLANTS (SEC. 5232) 


Existing law provides that imported alcohol may be withdrawn from customs 
custody, without payment of the internal-revenue tax, and transferred to an in- 
dustrial alcohol plant, industrial alcohol bonded warehouse, or industrial alcohol 
denaturing plant, and that it may subsequently be withdrawn from any such 
plant or warehouse for any lawful purpose. The proposed bill provides that dis- 
tilled spirits of 185° or more of proof may be similarly withdrawn from customs 
custody and transferred to the bonded premises of a distilled-spirits plant and 
that such spirits may thereafter be redistilled or denatured and may, without or 
after redistillation or denaturation, be withdrawn for any purpose authorized 
by chapter 51 in the same manner as domestic distilled spirits. The restriction of 
185° of proof for such spirits is for the purpose of continuing to preclude the use 
of internal revenue bonded premises for the storage of imported beverage spirits 
such as whisky. The proposed bill extends to manufacturers of nonbeverage 
products the privilege of using imported distilled spirits with benefit of drawback. 


XXXI. BOTTLING OF DISTILLED SPIRITS IN BOND (SEC. 5233) 


Existing law makes provision for the bottling in bond of distilled spirits by 
proprietors of internal revenue bonded warehouses in facilities provided for that 
purpose. The proposed bill continues in substance the basic provisions of exist- 
ing law relating to the bottling of distilled spirits in bond. In addition, the pro- 
posed bill provides authority for such treatment of distilled spirits prior to bot- 
tling in bond as may be necessary or desirable to produce a stable product. The 
provision for such treatment is similar to the provision made for the treatment 
of taxpaid distilled spirits prior to bottling. (See item IX in this regard.) 

The proposed bill also makes specific provision for the return to bonded prem- 
ises of distilled spirits which have been bottled in bond, for the purpose of re- 
bottling, relabeling, or restamping. 
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XXXII. MINGLING AND BLENDING OF DISTILLED SPIRITS (SEC. 5234) 


Existing law authorizes the blending, under certain conditions, of beverage 
brandies in an internal revenue bonded warehouse, and the mingling of ho- 
mogeneous distilled spirits for bottling in bond or for bulk gaging prior to with- 
drawal. Existing law also permits the mingling of alcohol prior to payment or 
determination of the internal-revenue tax. The proposed bill substantially ex- 
tends the authority for the mingling of distilled spirits on bonded premises. The 
principal purposes of the changes in this regard are to enable proprietors to 
conduct their operations and utilize their facilities in a more efficient manner, to 
simplify gaging procedures, and to allow on a permanent basis the mingling of 
distilled spirits for any purpose incident to the national defense. 


XXXIII. DENATURATION OF DISTILLED SPIRITS (SECS. 5241-5242) 


Existing law provides for the denaturation of rum in distillery denaturing 
bonded warehouses and for the denaturation of alcohol in industrial-aleohol 
denaturing plants. The proposed bill eliminates these separate denaturing es- 
tablishments and provides for the denaturation of distilled spirits on the bonded 
premises of a distilled spirits plant operated by a proprietor who is authorized to 
produce distilled spirits at such plant or on other bonded premises. Bonded 
warehousemen other than producers of distilled spirits may be authorized to 
denature distilled spirits at the discretion of the Secretary or his delegate under 
such regulations as may be prescribed. This latter provision would allow the 
continuation of all existing denaturing operations, but would preserve the dis- 
cretion of the Secretary or his delegate with regard to denaturing facilities es- 
tablished by persons other than producers, which is necessary to prevent a mul- 
tiplicity of denaturing establishments at widely scattered locations with attend- 
ant increased costs of supervision or undue risk to the revenue. 

The proposed bill clarifies and strengthens the provisions of existing law re- 
lating to denaturing materials, by providing that the distilled spirits be dena- 
tured with denaturing materials suitable to the use for which the denatured dis- 
tilled spirits are intended to be withdrawn, and by providing that the denaturing 
materials shall be such as to render the spirits with which they are admixed un- 
fit for beverage or internal human medicinal use. 


The principal purposes of the proposed bill regarding denaturation are to 
eliminate the unnecessary physical movement of distilled spirits for denatura- 
tion and to permit the utilization of more efficient operating procedures. 


XXXIV. INDUSTRIAL USE OF DISTILLED SPIRITS (SECS. 5271-5275) 


A. General.—Existing law in relation to distilled spirits for industrial use is 
based in substance on title III of the National Prohibition Act. The continua- 
tion of the provisions of this act has resulted in the creation of unrealistic and 
artificial distinctions, and has made necessary the enactment from time to time 
of special legislation in order to utilize the facilities of all producers and ware- 
housemen of distilled spirits for purposes of the national defense. The proposed 
bill eliminates these artificial distinctions and provides uniform statutory pro- 
visions relating to the production, warehousing, and denaturing of distilled spir- 
its, and the industrial use of distilled spirits. The proposed changes in this re- 
gard represent a major simplification in the internal-revenue laws relating to dis- 
tilled spirits. 

B. Permits.—Existing law provides for a system of permits for persons who 
produce, warehouse, or denature alcohol. Under the proposed bill, such persons 
would qualify as proprietors of distilled-spirits plants as provided by section 5171 
and, since industrial production, warehousing, and denaturing operations are not 
covered by basic permits under the Federal Alcohol Administration Act, they 
would obtain permits under the same conditions as provided for industrial users 
of distilled spirits under section 5271. For further discussion in this regard, 
see item XIII. 

The proposed bill continues the permit requirements for persons who procure 
or use distilled spirits free of tax under the provisions of section 5214 (a) (2) 
or (3), or who procure, deal in, or use specially denatured distilled spirits, or 
who recover specially or completely denatured distilled spirits. Existing law 
also requires permits of persons transporting alcohol (including specially de- 
natured alcohol). The proposed bill eliminates this latter provision, since it no 
longer serves a useful purpose and since there are no comparable requirements 
for transporters of other types of distilled spirits. 
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Under existing law, all alcohol permits are issued on an annual basis, with no 
provision made for suspension of such permits. The proposed bill eliminates 
this requirement for annual issuance and provides that permits, unless termi- 
nated by the terms of the permit, shall continue in effect until suspended 
or revoked, or until voluntarily surrendered. 

The provisions relating to the disapproval of applications for permits and the 
suspension or revocation of permits have been substantially revised for purposes 
of clarification and of bringing these provisions more in line and making them 
more consistent with the provisions of the Administrative Procedure Act and 
the comparable provisions of the Federal Alcohol Administration Act. 

Cc. Bonds.—The proposed bill continues in substance the provisions of existing 
law which provide authority to require the giving of bond by persons required 
to obtain permits under section 5271 (a) (tax-free users, etc.). The proposed 
bill continues the exemption from this bonding provision in the case of permits 
issued to the United States or any governmental agency thereof, or to the several 
States and Territories, or any political subdivision thereof. 

D. Sale, use, and recovery of denatured distilled spirits —The provisions of the 
proposed bill relating to the sale, use, and recovery of denatured distilled spirits 
represent in substance a restatement and clarification of existing law. The 
proposed bill makes it clear that denatured distilled spirits may not be used for 
beverage purposes, nor in the manufacture of liquid medicinal preparations or 
flavoring extracts for internal human use where any of the spirits remain in 
the finished product. The proposed bill continues authority for the use of 
denatured distilled spirits in external liquid medicinal preparations (including 
mouth washes, gargles, nose drops, and similar preparations). 

bk. Records and reports.—The proposed bill consolidates and clarifies the 
requirements of existing law with regard to the records and reports required 
of the receipt and use of distilled spirits withdrawn free of tax, and of the 
receipt, disposition, use, and recovery of denatured distilled spirits, and the 
manufacture and disposition of articles made from denatured distilled spirits. 

The proposed bill also contains clarified authority for requiring persons reproc- 
essing, bottling, or repackaging articles, or dealing in completely denatured 
distilled spirits or articles, to keep such records, submit such reports, and comply 
with such other requirements as the Secretary or his delegate may by regulations 
require. 

In addition the proposed bill clarifies the authority of internal-revenue officers 
with regard to inspection of records and reports and the taking of samples of 
distilled spirits, denatured distilled spirits, or articles (including substances 
used in the manufacture thereof) to which such records or reports relate. 


XXXV. RETURN OF MATERIALS USED IN THE MANUFACTURE OR RECOVERY OF DISTILLED 
SPIRITS (SEC. 5291) 


Existing law makes separate provision for reporting (when required by the 
Secretary or his delegate) the disposition of substances of the character used in 
the manufacture of distilled spirits, and the disposition of denatured distilled 
spirits or articles from which distilled spirits may be recovered. 

The proposed bill consolidates these provisions and provides uniform authority 
for reporting the disposition of such substances and of such denatured distilled 
spirits or articles. 

The proposed bill also clarifies the recordkeeeping requirements of persons 
required by the Secretary or his delegate to render returns under these provisions. 


XXXVI. REGULATION OF TRAFFIC IN CONTAINERS OF DISTILLED SPIRITS (SEC. 5301) 


Existing law provides authority for the regulation of the traffic in containers 
of distilled spirits of a capacity of not more than 5 wine gallons designed or 
intended for use for sale of distilled spirits for other than industrial purposes. 

Che proposed bill is substantially a restatement of existing law with specific 
provisions added governing the disposition of containers and the reuse or refill- 
ing of containers. 

The authority for requiring the rendering of returns relating to the disposition 
of containers has been broadened to govern all containers of the character used 
for the packaging of distilled spirits. The principal purpose of this change is 
to provide clear authority to require the reporting (when requested by the Sec- 
retary or his delegate) of the sale or other disposition of containers such as 
used whisky barrels from which a substantial quantity of nontaxpaid distilled 
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spirits may be readily extracted. Such extraction has become an increasing 
problem due to the nominal cost for which such used whisky barrels may be 
obtained. 

Under existing law the reuse or refilling of containers such as liquor bottles 
is governed by regulations issued pursuant to the statutory authority to regu- 
late the traffic in containers of distilled spirits. 

The proposed bill specifically prohibits reusing or refilling distilled spirits 
containers or otherwise tampering with or adulterating the original contents 
of such containers by dealers or their agents or employees. 

This change is essential for the protection of the revenue since it is in most 
cases impossible, once the original contents have been altered, to determine 
whether the contents of such containers are legally produced or are illicit 
distilled spirits, 


XXXVII, PRODUCTION AND USE OF DISTILLED SPIRITS FOR EXPERIMENTAL RESEARCH 
(SEC. 5312) 


Existing law and regulations provide for the establishment of experimental 
industrial alcohol plants and for universities or institutions of scientific research 
to conduct experimental research with regard to brandy or wine spirits. 

The proposed bill provides for the establishment of experimental distilled 
spirits plants for experimentation in, or the development of, sources of materials 
from which distilled spirits may be produced, processes by which distilled spirits 
may be produced or refined, or industrial uses of distilled spirits. 

The proposed bill also broadens the provisions relating to research by univer- 
sities or institutions of scientific research to include research in respect to all 
types of distilled spirits. 

Under existing law the Secretary or his delegate is authorized to exempt 
experimental or research operations from such provisions of chapter 51 (other 
than the payment of tax) as he deems necessary to facilitate the research or 
experimentation. The proposed bill provides similar exempting authority. 


XXXVIII. APPLICATION OF CHAPTER TO PUERTO RICO AND THE VIRGIN ISLANDS 
(SEC. 5314) 


Existing law makes applicable to Puerto Rico and the Virgin Islands the 
provisions of internal revenue law and regulations relating to the production, 
warehousing, denaturation, distribution, and use of distilled spirits for in- 
dustrial purposes. The principal effect of such provisions is to allow the ship- 
ment of denatured distilled spirits, or articles made therefrom, to the United 
States free of the internal revenue tax on distilled spirits. 

The proposed bill is in substance a restatement and clarification of existing law 
in this regard. In addition, the proposed bill makes specific provisions for the 
Secretary or his delegate to authorize the respective Governors of Puerto Rico 
and the Virgin Islands to perform the functions of administering these provisions 
within their respective jurisdictions. 


XXXIX. VINEGAR PLANTS (SECS. 5501-5505) 


Existing law provides for the production of vinegar by the vaporizing process 
and exempts producers from payment of the tax on the distilled spirits used in 
such manufacture. Vinegar manufacturers are also exempt under existing law 
from certain provisions of internal revenue law applicable to distillers. 

The proposed bill contains clarifying restatement of existing law applicable to 
production of vinegar by the vaporizing process, with the addition of specific 
statutory provisions relating to qualification to operate and the keeping of records. 


XL. VOLATILE FRUIT-FLAVOR CONCENTRATE PLANTS (SECS. 5511-5512) 


Existing law and regulations provide for the establishment and operation of 
plants for the production of volatile fruit-flavor concentrates and exempt such 
products from the tax on distilled spirits. Also, such plants are exempt from 
certain provisions of internal revenue law relating to distillers. However, present 
law prohibits the establishment of such plants on premises where a distillery 
cannot be established. This has precluded the operation of such plants on the 
premises of bonded wine cellars. The restriction has been eliminated in the 
proposed bill since it has interfered with the efficient utilization of facilities by 
proprietors of bonded wine cellars who are also producers of volatile fruit-flavor 
concentrates. 
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XLI. PILOT OPERATIONS (SEC. 5554) 


The proposed bill provides permanent statutory authority for the conduct of 
pilot operations in distilled spirits plants for the purpose of facilitating and 
testing improved methods of governmental supervision necessary for the pro- 
tection of the revenue, similar to the temporary authority contained in the 
Internal Revenue Code of 1954. 


XLII. PHOTOGRAPHIC COPIES (SEC. 5555) 


The proposed bill provides that the Secretary or his delegate may authorize 
the reproduction of records required by chapter 51 to be made and preserved by 
any person, and provides for the retention and use of such copies for all purposes 
as though such copies were the originals. This section follows closely the pro- 
cedure and rule in title 28, United States Code, section 1732 (Judiciary and 
Judicial Procedure), for copies of records made in the regular and usual course of 
business and is designed to meet modern business practices and eliminate undue 
burden and expense on taxpayers in connection with record preservation. 


XLIII. INVESTIGATION AND REPORT OF VIOLATIONS (SEC. 5557) 


Existing law contains specific provisions relating to persons authorized to make 
investigations, issue search warrants, and prosecute violations of chapter 51. 

The proposed bill makes similar provisions applicable to any violation of sub- 
title E, thus establishing uniform authority and procedure with respect to liquor, 
tobacco, and firearms enforcement. 

The provisions of existing law relating to the reporting of violations to United 
States attorneys have been modified to eliminate the unnecessary reporting of 
cases in which no prosecution is indicated (e. g., unknown defendant cases, 
nonwillful cases, minor violations of technical provisions of law or regulations, 
etc.). 


XLIV. POWERS AND DUTIES OF PERSONS ENFORCING SUBTITLE E (SEO. 5558) 


Existing statutes specify certain of the powers and duties of persons charged 
with the enforcement of certain criminal and forfeiture provisions of chapter 51. 

The proposed bill contains a consolidated statement of the principal powers and 
duties of the officers charged with the enforcement of the criminal and forfeiture 
provisions of subtitle BE. These provisions are in substance a restatement of the 
principal existing powers and duties of such persons under both statutory and 
common law. 


XLV. EXEMPTIONS TO MEET THE REQUIREMENTS OF THE NATIONAL DEFENSE 
(SEC. 5561) 


For the purpose of national defense, existing law makes provision for emergency 
ransfers of distilled spirits between different types of establishments where 
such transfers are not otherwise permitted, and authorizes the Secretary or his 
delegate to temporarily waive requirement of internal revenue law pertaining 
to distilled spirits (except payment of tax) whenever in his judgment it may 
seem expedient to do so. These provisions expire at the close of July 11, 1956. 

The proposed bill continues on a permanent basis the provisions granting 
authority to waive internal revenue law relating to distilled spirits (other than 
payment of tax) when deemed necessary to meet the requirements of national 
defense, but the existing transfer provisions have been excluded as no longer 
necessary because of the elimination of separate producing and warehousing 
establishments. 


XLVI. PENALTIES, SEIZURES, AND FORFEITURES RELATING TO LIQUORS (SUBCH. J 
OF CH. 51) 


A. General.—The penalty, seizure, and forfeiture provisions contained in sub- 
chapter J, of chapter 51 of the Internal Revenue Code of 1954 relating to liquors 
have been substantially revised. Present law has been rewritten wherever neces- 
sary, not only to conform it to the revisions of the substantive provisions to which 
it relates, but also to consolidate, clarify, and make more uniform and realistic 
the application of the existing law to liquor violations. 

: B. Elimination of monetary penalties—Under present law the provisions 
imposing penalties for violation of law with respect to the taxes on liquors often 
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provide for mandatory monetary penalties, either in lieu of or in addition to 
fines or imprisonment. Such penalty requirements have been deleted in most 
instances because it has been found that they have interfered with the effective 
administration of justice in such violations. With the removal of such penalties, 
the courts will have greater freedom to fix sentences according to the circum- 
stances in each case. This is consistent with the action of the Congress in delet- 
ing statutory minimums in the 1954 code revision with regard to alcohol and 
tobacco tax criminal penalties. 

C. Clarification and distinction between civil and criminal penalties —Under 
present law the provisions imposing penalties for violation of the law with 
respect to liquor taxes in several instances provide for penalties such as an 
amount equal to or double the amount of the tax fraud involved. Although 
offenses are of a similar nature, in some cases the penalty is designated as a 
criminal penalty to be imposed by the court after conviction, in others as a civil 
penalty to be collected by a separate civil-court action, and in others as a civil 
penalty to be added to the tax and assessed and collected in the same manner 
as the tax. This lack of uniformity, as well as added the burden on the courts, 
has made these provisions very difficult to administer. These penalties are in 
addition to those provided in subtitle F for fraudulent evasion or willful failure 
to pay, and therefore can result in penalties far in excess of those for similar 
violations with respect to other internal-revenue taxes. Such specific penalties 
have therefore been omitted in order to conform the law with respect to liquor 
taxes to the criminal and civil penalty provisions of subtitle F. 

D. Conformity of language to title 18, United States Code, and uniformity of 
penalties.—The proposed bill includes a rearrangement of the penalty provi- 
sions to place them in more logical sequence, deletes obsolete material, and 
attempts not only to set forth the penalties in a more understandable manner, 
but also to make the penalties imposed more uniformly and realistically fit the 
magnitude of the offense. The standards established in the 1948 revision of 
title 18 of the United States Code, entitled “Crimes and Criminal Procedure,” 
were used as the guides for this revision. 

E. Penalties relating to the payment and collection of liquor tares.—The 
proposed bill contains a new provision (sec. 5684) for civil penalties to apply 
where liquor taxes are not paid or deposited at the time or on the day pre- 
scribed, whether or not the failure to pay or make deposit on time is willful. 
Under the system of prepayment of tax by stamps no such provisions are nec- 
essary. However, adequate administration of a system of collection of tax 
on the basis of return (sec. 5061) requires the timely payment or deposit of 
taxes; and the imposition of penalties to cover a failure to pay or deposit, even 
in nowillful cases, is therefore an appropriate and necessary enforcement 
measure. The provisions of this new section generally conform to the rules 
applied to tobacco taxes. 

F. Penalties for offenses not specifically covered.—Section 5687 is a simplified 
consolidation of existing law to provide uniform punishment, as a misde- 
meanor, for violation of any provision of chapter 51, or regulations issued 
pursuant thereto, for which a specific criminal penalty is not otherwise pre- 
scribed by the chapter. This section supersedes 2 general and 16 specific penalty 
sections of existing law. 

G. Presumptions.—Subsections 5601 (b) and 5601 (d) are new. Their pur- 
pose is to create a rebuttable presumption of guilt in the case of a person who 
is found at an illicit distilling, rectifying, or other illicit producing site, but who. 
because of the practical impossiblity of proving his actual participation in the 
illegal activities except by inference drawn from his presence when the illegal 
acts were committed, cannot be convicted by reason of the ruling of the Supreme 
Court in Bozza v. United States (330 U. S. 160). 

The prevention of the illicit production or rectification of distilled spirits. with 
the consequent defrauding of the United States of the tax on such spirits, has 
long been rendered more difficult by the failure to obtain a conviction of a person 
discovered at the site of an illicit distilling, rectifying, or cracking plant who was 
not, at the time of such discovery, engaged in doing any specific act. 

In the Bozza case the Supreme Court took the position that, to sustain con- 
viction, the testimony “must point directly to conduct within the narrow margins 
which the statute alone defines.” These presumptions are designed to avoid the 
effect of that holding as to future violations. 

The purpose of subsection 5691 (b) is to create a rebuttable presumption that 2 
person selling 20 wine gallons or more of distilled spirits, wines, or beer to the 
same person at the same time is engaged in business as a wholesale dealer. This 
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provision has been added to assist in the enforcement of the special tax provisions 
of chapter 51 relating to wholesale liquor dealers and wholesale beer dealers. 


XLVII. OMISSIONS FROM CHAPTER 51 


The proposed bill has omitted certain provisions of chapter 51 of the Internal 
Revenue Code of 1954, which are deemed to be unnecessary or inappropriate to 
the revision of this chapter. 

Since the proposed bill provides that a distilled spirits plant may perform all 
types of operations relating to all kinds of distilled spirits, many inapplicable 
special provisions contained in the 1954 code relating to alcohol were omitted. 

The proposed bill also omitted numerous provisions deemed to be obsolete, 
sich as survey requirements for registered distilleries, and certain provisions 
deemed to be duplicative of the general provisions of subtitle F and other pro- 
visions of law. 

The provision prohibiting the addition of water to distilled spirits by bottlers 
after rectification was omitted as serving no useful purpose, and as unduly inter- 
fering with authorized bottling operations. 

The provisions of section 5315 of the 1954 code which provide that no person 
shall be excused from giving testimony, ete., on the grounds of self-incrimination, 
for industrial alcohol violations, have been omitted. This section was derived 
from the National Prohibition Act, and the circumstances justifying its applica- 
tion no longer exist. 


XLVIIT. REPEAL ACT OF MARCH 3, 1877 


The act of March 3, 1877 (19 Stat. 393), which was not codified in, or re- 
pealed by, the Internal Revenue Code of 1939 or the Internal Revenue Code 
of 1954 will be specifically repealed by the proposed bill. This act deals with 
the production and entry requirements for fruit distilleries, and is superseded by 
the provisions of the proposed bill. 


XLIX. CHANGES IN CHAPTER 52 RELATING TO TOBACCO, CIGARS, CIGARETTES, AND 
CIGARETTE PAPERS AND TUBES 


The changes proposed in chapter 52, which deals with the taxes imposed on 
tobacco, cigars, cigarettes and cigarette papers and tubes, are primarily for the 
purpose of relaxing some of the statutory requirements and restrictions now 
imposed upon manufacturers of cigarette papers and tubes. Under the 1939 
code, these manufacturers were not generally subject to the special control 
neasures, bonds, registration, etc., applicable to manufacturers of tobacco, cigars, 
and cigarettes. The cigarette paper tax has been paid by return since inception 
of the tax, whereas the tobacco products taxes are paid by stamp. In the 1954 
code, principally in order to afford uniform treatment of all articles taxed 
under chapter 52, cigarette papers and tubes were lumped in with tobacco 
products and the same control provisions were made applicable to all. In 
view of tradition, the small size of the cigarette paper and tube industry, the 
relatively small amount of tax involved, and the fact that that type of busi- 
ness holds no inducement to illicit operators, coupded with the belief that 
present controls are not considered necessary for adequate revenue protection of 
these products, but impose needless restrictions and requirements on the in- 
dustry, it is found advisable to accede to the request of these manufacturers 
that they be removed from the scope of the permit system and certain other 
requirements now applicable to them. Consequently, it has been deemed ad- 
visable to eliminate the present definition of articles appearing in section 
5702 (j) and to spell out in each provision of the chapter the particular taxa- 
ble article to which it is applicable. While it is considered essential that manu- 
facturers of cigarette papers and tubes continue to be subject to the bond re- 
quirements of section 5711, it is proposed to relieve them from the permit re- 
quirements of sections 5712 and 5713, as well as from certain other present re- 
quirements and controls. 

Along with this major change in the chapter, certain other changes are 
proposed, either to clarify present statutory language in areas where am- 
biguity now exists, or to write into the statute certain essential provisions 
so as to avoid further doubt or question. For example, for approximately 25 
years, provision has been made by regulation for the establishment and oper- 
ation of bonded tobacco warehouses for the purpose of receiving nontaxpaid 
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tobacco products from manufacturers thereof and subsequent shipment for sea 
stores or export. The existence of such warehouses has not been specifically 
recognized or authorized by statute. Since proprietors of such warehouses 
take over responsibility for the proper storage and ultimate shipment and de- 
livery of such nontaxpaid tobacco products received by them, it is now pro- 
posed to subject such warehouse proprietors to tax liability and to the bond, 
permit, inventory, record-keeping, and other requirements essential for pro- 
tection of the revenue. 

Speculators buying and selling leaf tobacco on the floors of auction warehouses, 
and persons who purchase leaf tobacco from farmers for delivery to such ware- 
houses for sale, are specifically exempted from the definition of “dealer in tobacco 
materials.” Traditionally, for revenue purposes, the Government has been inter- 
ested in the physical possession of leaf tobacco rather than the ownership thereof. 

Under the 1954 code there has been some confusion with respect to the statu- 
tory definitions of “tobacco materials” and “manufactured tobacco,” as well 
as with the definitions of “manufacturers of tobacco” and “dealers in tobacco 
materials.” Amendments are proposed to the relevant definitions so that they 
will be more clearly and definitely understood. 

While the traditional exemption applicable to tobacco growers cooperative 
associations is to be continued, it is proposed to amend section 5702 to require 
such an association to maintain records, similar to those required under section 
2050 (b) of the 1939 code, which will enable the Government to assure itself 
that the association is bona fide and entitled to such exemption. 

It is proposed to clarify the existing statutory language imposing a tax on 
cigarette papers when made up into books or sets containing more than 25 
papers by applying the tax directly to the book or set of papers. This change 
will enable further clarification to be made throughout the chapter so as to 
make it apparent that the Government’s concern is limited to the collection of 
the tax on the books or sets on which the tax is imposed and not on nontaxable 
cigarette papers. 

It is also proposed to eliminate subsection (d) of section 5713 of the code 
which prohibits the issuance of a permit to any person within a year after revo- 
eation or the rejection of an application. Similar language restricting permit 
issuance after revocation has caused some difficulty in connection with alcohol 
permits and is proposed to be deleted in chapter 51. It has been argued that 
the provision requires the issuance of a new permit a year after the revocation 
of an old permit. 

The language in the 1954 code with respect to the authority given the Secre- 
tary or his delegate to prescribe labels, notices, and stamps to evidence the tax 
on packages of taxable articles has given rise to the suggestion that the Secretary 
must prescribe either a label, notice, or stamp in the case of every taxable article 
and might be required to provide for all three. It is proposed to amend these 
provisions so as to make it very clear that they are not directive in nature but 
merely delegate authority to the Secretary, so that he will be free to take what- 
ever regulatory action in this field, with respect to each taxable article, as he 
deems necessary to protect the revenue. 

It is also proposed to amend section 5751 so as to specify that it is unlawful 
to possess taxable articles with intent to defraud. The present provision merely 
makes it unlawful to possess taxable articles which are not in properly labeled 
or stamped packages, etc., but does not cover situations where taxable articles 
are held with intent to defraud the Government of tax. Such articles are at 
present subject to forfeiture under section 5763 (a), and this change will render 
section 5751 coextensive with the forfeiture provision. 

Subchapter G of chapter 52 has been revised with the aim of eliminating 
overlapping provisions relating to civil penalties, to provide penalties for failing 
to make deposits of taxes on the date prescribed therefor and in certain minor 
clarifying aspects. 

Finally, there is proposed a provision similar to that contained in chapter 51 
to furnish permanent relief with respect to the tax on tobacco products and 
cigarette papers and tubes lost or rendered unmarketable by reason of disaster, 
coextensive with the similar relief proposed to be afforded in the case of distilled 
spirits, wines, and beer. The existing statute only authorizes relief in the case 
of articles lost or destroyed while in the possession or ownership of the taxpayer 
and, in the case of damaged goods, only when withdrawn by the taxpayer from 
the market. 
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L. CHANGES IN CHAPTER 53 RELATING TO MACHINEGUNS AND CERTAIN OTHER FIREARMS 


A. General.—The proposed bill contains certain changes in chapter 53: 
Machineguns and Certain Other Firearms, which are deemed desirable to relieve 
taxpayers of unnecessary burdens and to improve the enforcement and adminis- 
tration of these laws. The proposed bill also contains certain minor clarifying 
changes in this chapter. 

B. Elimination of proration of $1 special tax on dealers (sec. 5801).—Under 
existing law the $1 a year special tax imposed by section 5801 (a) on dealers is, 
by virtue of subsection (b), prorated for dealers commencing business other than 
in July. Under the proposed bill such proration would be eliminated. 

C. Documents to accompany transfers (sec. 5814).—Under existing law tax- 
payers transferring firearms are required to furnish to the transferee docu- 
ments in connection with the transfer to show all previous transfers of the fire- 
arm, and taxpayments therefor. This is a particularly burdensome requirement 
in the case of firearms which have been transferred many times since the passage 
of these laws. Such requirement on the taxpayer is unnecessary, since the 
Internal Revenue Service maintains a complete record of all lawful transfers of 
firearms, and of all transfer taxpayments. The proposed law therefore removes 
this requirement. 

D. Tax on making firearms (sec. 5821).—Under existing law the tax on the 
making of any firearm is at that rate provided in section 5811 (a) which would 
apply to any transfer of the firearm so made. Under this provision of existing 
law tax on the making of a firearm is either $1 or $200, depending upon the 
nature of the firearm. The possible advantage of the $1 rate on the making of 
a firearm is inconsistent with the purpose of these laws. The proposed bill 
provides a uniform rate of tax of $200 on the making of firearms. This proposed 
change would place no hardship on the persons engaged in the business of manu- 
facturing firearms, since they are adequately protected by the exceptions 
contained in existing law. 

BH. Possession of unregistered firearms (sec. 5 aw specifically 
defines as an unlawful act the receipt or possession of any firearm which has 
been transferred or made in violation of law, but fails to so define the possession 
of an unregistered firearm. The proposed bill specifically defines such possession 
of an unregistered firearm as an unlawful act and makes applicable to such 
possession the presumption contained in section 5851. The primary purpose 
of this change is to simplify and clarify the law and to aid in the prosecution 
of such cases, 


Mr. Avis. I am wondering, Mr. Chairman, whether you would want 
to discuss very briefly on page 56 of the proposed bill the provision 
for refund or credit for losses caused by disaster. That is this flood 
situation that has been dealt with on two occasions recently, namely, 
in 1951 and last year in 1954 in your good State of Rhode Island, by 
special legislation. We have proposed to incorporate the provisions 
of the special legislation into this draft as permanent legislation. 

Mr. Foranp. I was just going to ask you, Mr. Avis, to comment on 
the letter of the Distilled Spirits Institute which the committee re- 
ceived and I understand you had an opportunity to look over. That 
deals with the very subject that you are bringing up. 

At this point the chairman would like unanimous consent to insert 
in the reeord the letter from the Distilled Spirits Institute, dated 
October 6, 1955. Is there any objection ? 

The Chair hears none, and it is so ordered. 

(The letter referred to is as follows :) 





DIstTILLep Sprrits INstirure, INc., 
Washington, D. C., October 6, 1955. 
Hon. Are J. Foranp, 
Chairman, Subcommittee on Ercise Tax Technical and Administrative 

Problems, House Committee on Ways and Means, Washington, D. C. 
Dear Mr. Foranpb: There is now before your subcommittee a proposed revision 
of chapter 51 of the Internal Revenue Code of 1954 relating to distilled spirits, 
wines, and beer. Section 5064 of the proposal contains authorization for the 
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Secretary of the Treasury to refund or allow credit in the amount of the tax on 
distilled spirits, wines, or beer lost or rendered unmarketable by reason of hurri- 
cane, flood, earthquake, or other disaster. Provision is made for the filing of 
claims and submission of proof of taxpayment, loss, etc. 

Special legislation of a similar nature has been necessary in the past in con- 
nection with particular disasters. In view of the fact that the disasters covered 
by this section are becoming more and more frequent in their occurrence, the 
desirability of permanent legislation is generally recognized and we favor the 
enactment of such a provision in connection with the revision of chapter 51 of 
the Internal Revenue Code. The proposal contains a restriction, however, which 
we believe to be unnecessary and conducive of inequities which .can and should 
be avoided. I refer to the prohibition against a retailer filing a claim for refund 
or credit of tax. As this section is now written, distilled spirits lost or rendered 
unmarketable in the possession of a retailer are subject to refund of tax, but the 
retailer may not file a claim for such refund on his own behalf. The effect of 
this restriction will be to require the producer, bottler, or wholesaler to replace 
the spirits for the retailer, without remuneration as to the tax. The person so 
replacing the goods must then assume the responsibility for filing the claim and 
submitting proof of a loss which occurred while the spirits were in the posses- 
sion of another, and on premises not under the claimant’s control. 

The restriction on the filing of claims by retailers has appeared in special 
legislation enacted in the past to cover previous disasters. The original purpose 
of the restriction is not clear. Its inclusion in the special legislation, however, 
was not objectionable since that legislation was tailored to fit conditions and 
circumstances which had already occurred, and in which it was known that no 
retailer would be completely denied the intended relief. Such a restriction in 
permanent legislation, however, is objectionable and inequitable. 

Actual cases in connection with the floods and hurricanes of 1955 can be cited 
where such a restriction would completely deny a retailer the intended relief. 
The reoccurrence of such cases must be anticipated in drafting permanent legis- 
lation. It has been reported, for instance, that retailers in the monopoly States 
in the East lost large quantities of distilled spirits in the floods caused by the 
1955 hurricanes. The States, exercising a monopoly over the distribution of 
distilled spirits, stand in the stead of the wholesaler, but they are prohibited by 
law from replacing goods lost in the hands of retailers. By virtue of the same 
law, producers are forbidden to furnish distilled spirits directly to retailers 
under any circumstances. Thus, unless the retailers can file claims on their 
own behalf no relief can be obtained. This situation would affect a large number 
of retailers as most of the 17 monopoly States license the sale of distilled spirits 
through outlets in addition to State stores. Several of these States are in the 
eastern and northeastern part of the United States which has proved to be 
particularly susceptible to flood, hurricane, and other natural disasters. 

It is also probable that in any State these disasters will at times be of such 
severity as to completely destroy a retailer’s establishment or so damage it that 
he will be unable to reopen his business within the 6-month period of limitation 
provided in proposed section 5064, if at all. Manifestly, replacement of goods 
cannot be made until the retailer reopens his place of business, and in such case, 
if the right to refund is dependent upon replacement, no relief would be obtain- 
able by the retailer. It is also possible that some wholesalers or producers, 
because of similar loss or damage or for some other reason, may be unable to 
replace lost or unmarketable merchandise. In such case, with the prohibition 
against the retailer filing a claim, a retailer may find that some of his stock is 
subject to refund and some not. 

If the tax on distilled spirits lost or rendered unmarketable in the possession 
of a retailer is to be refunded, there is no logic or equity in making this right 
to refund contingent upon replacement of the merchandise by someone over 
whom he has no control. He should not be precluded, in any case, from filing 
a claim on his own behalf if he so desires. 

We cannot perceive where the interests of the Government are in any important 
respect served by the limitation on the retailer’s rights to file the claim. On 
the other hand, such a limitation will result in severe inequities and hardships. 

It is therefore requested that claim for refund or credit in the amount of the 
tax on distilled spirits lost or rendered unmarketable by reason of disaster be 
authorized to be filed by any possessor of such spirits. This may be accomplished 
by striking from proposed section 5064 (a) the words, “except a retail liquor 
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dealer or retail beer dealer,” where they appear in the second sentence beginning, 
“The refunds and credits.” 


Respectfully submitted. : 

Howard T. Jones, 
Howarp T. JONES, 
Executive Secretary. 

Mr. Avis. As I say, we have included the provisions of the special 
relief legislation in this proposed permanent legislation, and we have 
gone no ‘further than the special relief legislation for the reason that 
we do not know what the congressional policy is with regard to claims 
by retailers. 

This special relief legislation was very special legislation because up 
to that time the Congress had never provided for refund of excise 
taxes on any other products. 

Mr. Foranp. But it has done that in several instances. 

Mr. Avis. It has done that in two instances, and, of course, you are 
faced with a third instance, this terrible flood in New E ngland and 
New York and Pennsylvania. I might say that in Connecticut alone, 
there were 384 places where distilled spirits were either contaminated 
or destroyed, and there were 50 places that were completely wiped out, 
buildings and all, and the industry has replaced distilled spirits under 
the assumption that there will be speci ial relief legislation, and that 


they ultimately will be able to secure a refund of the excise taxes to 
the extent of liquor valued at two and a half million dollars. 

Now, that does not include the 50 places that have been completely 
washed out. 

Mr. Foranp. That figure of two and a half million dollars—is that 


the value of the products or the tax? 

Mr. Avis. That includes the tax, but it is the value of the liquor. 

So I would estimate that certainly there is another half million 
dollars involved in these 50 places that we have not yet established the 
loss, Which would amount to say, a rough figure of $3 million. 

Now, of course, the distiller’s refund is limited to the tax. In other 
words, about two-thirds of the cost is tax, and they would suffer : 
loss of one-third of the cost, which roughly would be $1 million. That 
$1 million is being simply absorbed by the industry and written off. 
That is in order to replace this merchandise. 

Mr. Mason. They probably had it covered by insurance. 

Mr. Foranp. The stock was probably covered by insurance, but not 
tax. Then there is a question. Because the stock was not in the hands 
of the distiller, it was in the hands of the wholesalers and retailers, I 
understand. 

Mr. Avis. That is right. The point I am making is that the present 
bill, and past relief legislation, provides that the distiller and whole- 
saler may secure a refund for taxes where they replace merchandise 
that is destroyed in the hands of a retailer. The claim must now be 
filed by the distiller or wholesaler. 

Now, the industry, both the distillers and the tavern and hotel men’s 
association, is asking this committee to extend the privilege of filing 
the claims to the retailer. 

If you want to take a few more minutes, I would have Mr. Ritter 
diseuss the technical aspects involved here. 

Mr. Mason. May I ask a question, Mr. Chairman? Assuming I am 
a retailer of liquor, and I haven $1,000 worth of stock on hand, and 
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that is destroyed, and I have it covered with insurance. Two-thirds 
of that $1,000 represents the tax that has been paid on it. One-third 
is probably the value of the material by itself. 

Mr. Avis. They do not get the tax hack in the case it is insured to 
include the tax. 

Mr. Mason. That is what I was wondering about. 

That is all, Mr. Chairman. 

Mr. Hertone. I would like to observe at this point that this seems 
to be a fine suggestion. I hope we can put it into the law permanently, 
instead of people having to come to Congress with special bills every 
time there is a disaster. 

Mr. Avis. Particularly when these floods seem to be occurring so 
frequently. 

Mr. Foranp. The question that arises in my mind now is what is 
a definition of a disaster? We, of course, have experienced the hurri- 
canes and the floods. Other parts of the country have had tornadoes, 
earthquakes, dust storms, and what have you. 

Mr. Cocarns. On page 56 of the draft, I might point out, Mr. Chair- 
man, we have defined “disaster.” When the President finds under this 
section that heavy property losses have been sustained in any area 
of the United States, in a disaster, as defined in subsection (b), the 
Secretary or his delegate shall allow credit or refund. We define 
“disaster” for the purpose of subsection (a), as any hurricane, flood, 
earthquake, or similar natural catastrophe. There would be a finding 
by the President there have been heavy losses sustained. 

Mr. Foranp. Any act of God? 

Mr. Cocerns. Yes. It would not include fire. 

Mr. Foranp. I think the word “disaster” should be an act of God 
and not an act of man. 

Mr. Avis. Now, if you would like a further technical discussion, Mr. 
Ritter would be glad to comment on it. 

Mr. Foranp. Yes; I think that would be appropriate. 

Will you identify yourself for the record, please ? 

Mr. Rrrrer. My name is Robert B. Ritter, and I am head of the 
Alcohol and Tobacco Tax Legal Division, of the Chief Counsel’s 
Office. 

Mr. Chairman, you will note that the addition which the distilled 
spirits people propose is that the retailer be permitted the same privi- 
lege that the producer and wholesaler now has under the special legis- 
lation that has been passed in the past. At the outset the policy was 
established by Congress in special legislation, the Department estab- 
lished no policy, and in fact the President at the time of the first bill 
in 1939 expressed some doubt as to whether excise taxes should be 
refunded after the articles have gotten into commerce of the country. 
Then there was a question of whether the long-established policy of 
making refunds to taxpayers should be changed in favor of giving 
refunds to persons other than taxpayers. That is involved in the 
question of whether you are going to give a refund to the retailer. 
He does not pay the tax. 

However, the last legislation, or the last two pieces of legislation 
departed from that in that they gave the wholesaler a refund, and 
the wholesaler does not pay the tax either. So there has been a 
departure from that. 
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But the point I wanted to make was that this is special legislation 
and since the same privilege does not extend to any other producers 
or retailers of other articles, it is to that extent discriminatory, and 
therefore we have been at a loss as to what policy to incorporate in 
permanent legislation without the guidance of this committee. 

So, thus far we have only gone so far as the previous bills have gone 
in that respect. But I would point out the fact that this is special 
legislation, every time a catastrophe happens new conditions arise, 
and there is a question of whether it belongs in permanent legislation. 

If the committee so decides, then it is a question of how far you 
are going to go in extending relief. 

Mr. Foranp. I think that really is a matter of policy that the full 
committee would have to decide. I am glad you are bringing it up, 
so that we can in turn bring it up in the full committee for a policy 
decision. We have no jurisdiction in that field, as you understand, 
but I think it is very appropriate, and in fact very timely. 

I commend you people for the presentation that you have made here, 
because you have gone much more into the details of specifics which 
we were seeking than any other witness that has appeared so far. 

Mr. Rrrrer. I would like to suggest, Mr. Chairman, that the present 
language that we have incorporated in this tentative draft here be 
reviewed by your committee or the full committee with these points 
in mind, keeping in mind that we have only restated the principles 
of previous legislation. 

Mr. Foranp. That is on which policy has been declared before? 

Mr. Rrrrer. By the Congress; yes. 

Mr. Foranp. In bringing that to our attention, you are making the 
point clear enough that we can bring it up to further authorities and 
see if the full committee decides to work one way or the other on it. 
There has been no such legislation, special legislation for refund for 
any other item but distilled spirits? 

Mr. Avis. Yes; but we have included beer, because there is no more 
reason for including distilled spirits and wines than there is beer. 

Mr. Cocerns. We also have in this particular draft, the provision for 
refund in the case of tobacco. 

There are identical provisions in the case of tobacco. 

Mr. Foranp. That seems to apply to those items where stamp was 
applying in the past, is that correct ¢ 

Mr. Cocetns. The more heavily ; taxed items, yes. 

Mr. Mason. I understand that in your revised version of the law, 
that you are proposing to discard that somewhat obnoxious word 
“slop,” as covering the residue of whisky and inserting in lieu thereof, 
the word “stillage.” 

Mr. Cocerns. I think that that is a regulations change, but I think 
that that is correct. We also have gotten rid of the term “worms” in 
reference to stills and changed it to “condensers,” which is a more 
modern word. 

Mr. Foranp. Are there any more comments on that? 

Mr. Harrison. Does this policy that you are advocating now have 
the approval of the Treasury ? 

Mr. Avis. You are talking about flood control now ? 

Mr. Harrison. Yes. 

Mr. Avis. Only to the extent, that the Treasury made a favorable 
report on a bill in 1954, and as special legislation. They have not 
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passed on the question insofar as permanent legislation is concerned. 
In fact they haven't passed on any phase of this draft. 

Mr. Harrison. Am I correct that Mr. Smith said the Treasury was 
opposed to Tr provisions for gasoline ! 

Mr. Avis. I did not hear his comment, Congressman. 

Mr. Harrison. It would not be a policy for such provision for dis- 
tilled spirits and not for gasoline, would they ? 

Mr. Mason. I was going to say, that this is a tremendously heavy 
tax, while on gasoline, it is a comparatively small item. It is on these 
heavy taxes, on tobacco and liquor that you are proposing this? 

Mr. Cocarns. That is the policy which this committee and the Con- 
gress has followed, and in fact the report of the committee on the last 
bill referred to the he: avy taxes on these particular commodities. 

Mr. Rrrrer. Of course this tax is a production tax, and we are talk- 
ing about production taxes now, and some of the taxes that might be 
involved might not be production taxes. You have other roduction 
taxes, such as on automobiles and so far as we are aware, t this legisla- 
tion is unique in that respect, that it only applies to production taxes 
on the production of liquor. 

Mr. Mason. Well, on automobiles it is only 10 percent, and on this 
it is 1,000 percent or more. 

Mr. Cocerns. That is correct, it is about 10 times the value of the 
product in the case of distilled spirits. 

Mr. Harrison. But the disaster is equal in all cases. 

Mr. Foranp. If there are no more questions, the committee wil! 
excuse you, Mr. Avis, and your associates, and expect to call you back 
after the public witnesses have testified, just as we told the other 
Treasury people, after the staffs have had a chance to digest this and 
the members of the committee have had a chance to study it. I trust 
that you, too, will be available to work with the staff of the joint 
committee, and the staff of the Treasury as well as the staff of this 
committee to try to bring up specific recommendations at a later date. 

Mr. Avis. We certainly will. Thank you for your complimentary 
remarks, sir. 

Mr. Foranp. We thank you very much. 

Mr. Avis. I assume at that time that some determination will be 
made as to whether or not the committee will want to hear us either 
in executive session or otherwise, on these controversial issues. 

Mr. Foranp. That is a question that the committee will have to 
decide. Thank you for your consideration. 

Mr. Harrison. I hada question of Mr. Avis. 

I didn’t understand the testimony yesterday about the attitude of 
the tobacco people to provisions for changing from a stamp to the 
return basis of taxation. What are the advantages to the industry of 
having the return basis over the stamp basis ? 

Mr. Avis. With a period of deferment, Mr. Congressman, they are 
rather remendous. In other words, it cuts down the cost of interest 
on capital that is required to pay these taxes, where you have such a 
terrific high tax rate. A lot of these taxes that are prepaid, have to be 
prepaid w vith borrowed ‘apital, and that is the reason that the indus- 
tries are interested in a return system, with a period of deferment. 

Mr. Harrison. What I was trying to get at, is that the only reason / 

Mr. Avis. It is not the only reason. In the case of the cigar in- 
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dustry, for example, they have problems there with relation to labor 

costs that are involved in putting these stamps on the packages, and 
it is quite costly, and also it tends to restrict their merchandising 
insofar as their packaging is concerned when the stamps have to be 
placed on the packages. 

Do you want to comment on that a little more, as far as the packag- 
ing is concerned, Mr. Morsell? He is the Chief of our Tobacco 
Branch. 

Mr. Foranp. Will you identify yourself for the record ? 


STATEMENT OF NORMAN T. MORSELL, CHIEF OF THE TOBACCO 
BRANCH, ALCOHOL AND TOBACCO TAX DIVISION, INTERNAL 
REVENUE SERVICE 


Mr. Morsetz. I am Norman T. Morsell, Chief of the Tobacco 
ranch, Aleohol and Tobacco Tax Division. 

I might say in connection with the fixture of the stamp that the 
cigar industry in particular has experienced great difficulty over the 
years in developing new packaging ideas because the package, there- 
fore, has to be built around the stamp. They claim that by elimina- 
tion of the stamp, they will be able to develop many new and attractive 
packaging ideas. 

Mr. Harrison. Well, what I am coming to is that I understood 
Mr. Avis to say yesterday that in the case of the beer and wine 
people, they were agreeable or they preferred a daily return rather 
than continuing to stamp. That is correct, is it not? 

Mr. Avis. That is correct, yes, sir. 

Mr. Harrison. I just wondered why the tobacco and cigarette peo- 
ple preferred the stamp to the daily return ? 

Mr. Morse. As I understand 

Mr. Harrison. That should be cigar and cigarette people. 

Mr. Morsexy. They do not think ‘the daily return affords the relief 
that is essential to the industry. On a daily return, it would give 
them just very little relief as opposed to the present prepayment of 
tax by stamp. 

Mr. Harrison. Have they been offered the daily return? In pref- 
erence to the stamp return / 

Mr. Morseti. No, because I understand that the Treasury has 
definitely—let us get it straight—the Treasury indicated when the 

‘4 code was being “considered, that they would not institute a return 
system for less than a week. 

Now, on that basis, all of the different segments of the tobacco in- 
dustry, except cigars, have taken the position that they should not 
be asked to accept a return for less than a week. However, in the 
cigar field, many of them have come in and appealed for a return 
system even though it is a daily return. But the people that have 
made that appeal represent about 85 percent of the manufacturers 
who pay cigar taxes. 

Mr. Harrtson. Now, the figures that Mr. Smith gave us to the 
effect that there would probably be about $1 billion delay; in other 
words, it would be about a month and a half behind, which would 
amount to about $1 billion—that was based on a monthly return 
system, was it not? 
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Can you tell me what would be the amount of money involved to the 
Treasury if this return system were put into effect for tobacco and 
distilled spirits on a weekly basis? 

Mr. Morse.u. I might answer your question this way, Congressman, 
that the total collections from liquor and tobacco excise taxes, repre- 
sent about $14 million daily. 

Mr. Harrison. $14 million a day? 

Mr. Morsetx. That is right. 

Mr. Harrison. And if they run about a week and a half behind, 
would that be right ? 

Mr. Morsetu. That is right; it would be about 7 days. 

Mr. Harrison. It would be about 7 days? 

Mr. Morsetx. Figuring on a 5-day workweek, and then 2 days before 
the payment would be cleared, and available to the Treasury. 

Mr. Harrison. That would involve an adjustment in the Treasury of 
something under $100 million, instead of about $1 billion which would 
be involved under a monthly basis, is that right? 

Mr. Morsetu. On the straight payment of the tax. But I think 
you have to take this into consideration, that in the tobacco industry 
they carry about a day and a half inventory of stamps, which repre- 
sents about $9 million. Obviously they would use up that $9 million 
in stamps in the month prior to the effective date of the return system, 
so that the Treasury would lose payment of tax to that extent. 

Mr. Harrison. If it were on a weekly basis, what would be the 
temporary loss to the Treasury, can you tell me that? 

Mr. Morsetx. Well, on 7 days, at $14 million, that is $98 million, and 
I think you would have to add something like $21 million to cover 
liquor and tobacco stamps on hand. 

Mr. Harrison. To cover them both? 

Mr. Morsetx. That is right. 

Mr. Harrison. Then for about $110 million temporary delay, the 
—_ system could be put in throughout the industry on a weekly 

asis ? 

Mr. Morsetxu. That is right. 

Mr. Harrison. That would be of great advantage to the industry, 
would it not? 

Mr. Morsetu. Yes; it would. 

Mr. Foranp. And again we thank you, Mr. Avis. 

The calendar has been made up for the day, and Mr. Victor Paul 
is listed as the fourth witness. The Chair understands that he 
has an out-of-town appointment and he would have to leave. 
Would the following people who are scheduled ahead of him have 
any objection if Mr. Paul were called out of turn? Mr. Richmond, 
Mr. Orem, Miss Sterns? 

Without objection, we will call Mr. Paul. 


STATEMENT OF VICTOR PAUL ON BEHALF OF THE JEWELRY 
INDUSTRY TAX COMMITTEE, INC. 


Mr. Paut. I certainly thank the witnesses who have deferred to 
me. 

Mr. Foranp. Will you identify yourself for the record ? 

Mr. Paux. My name is Victor Paul, and I am president of the Wiss 
Stores, retail jewelers operating four stores in New Jersey. I make 
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this statement on behalf of the Jewelry Industry Tax C semen 8 a 
committee which represents all segments of the jewelry industry i 
the United States. 

On our committee and advisory board are retailers, suppliers, and 
manufacturers of the various categories of products subject to the 
retail jewelry excise tax, as well as representatives of the jewelry labor 
unions. My presentation, therefore, is in the interest of the entire 
jewelry industry—more than 40,000 retailers, wholesalers, and manu- 
facturers In the United States and several hundred thousand workers. 
The companies for whom I speak, with very few exceptions, come 
under the Government’s classification of smal] business. 

It has been the historic practice in jewelry stores to allow the full 
purchase price on diamonds when they are traded toward the pur- 
chase of higher priced diamonds. This long established, historic prac- 
tice has been curtailed by the present excise-tax law and administra- 
tive decisions of the Internal Revenue Service to the extreme detriment 
of the jewelry industry. The jewelry excise tax under prevailing reg- 
ulations places the burden of a multiple tax on that segment of our 
consuming public that can least afford the extra load. "The Internal 
Revenue Service has ruled that, where title has passed, it is not per- 
missible to allow credit for excise tax that has been previously paid 
on a diamond, when that diamond is traded in toward the purchase 
of a like article of higher price. 

In the great majority of jewelry stores all taxable merchandise is 
priced with the excise tax included so that the one price is the actual 
selling price. The principle of allowing full purchase price for a 
diamond toward the purchase of a higher priced diamond is an es- 
sential practice of very long standing and permits persons of limited 
means to realize their desire for a diamond ring in a price range not 
within their immediate means. 

This permits the spreading of the purchase over a period of time 
by trading in a smaller diamond for a larger diamond. This practice 
also permits the consumer of limited means to possess an alternate 
article while working toward the ultimate objective. This method 
of step-up purchasing, or grow-a-diamond plan, is peculiar to the jew- 
elry business and is objectiv ely a single purchase. The public is gen- 
erally aware of this traditional practice and is understandingly re- 
sentful when a jeweler cannot abide by established procedure and give 
his customer credit for the amount of the tax that was included in the 
price of the diamond which is being trade in. 

Frequently, trade-ins of diamonds are made in three, or more stages. 
Under the present law and administrative rulings the tax must be paid 
on the full purchase price of each transaction without credit for pre- 
viously naa tax, even though the trade-ins as stated before are essen- 
tially part of the ultimate transaction. 

As an example: A young man may desire to give his intended wife 
an engagement ring valued at $490. Initially, he cannot afford a pur- 
chase in this amount. By buying a ring valued at $100 he satisfies 
his immediate need for an engagement ring and by trading i in at cer- 
tain intervals he can step up his purchase in easy stages of | $100 addi- 
tional on each transaction, being allowed the full purch: ise price of the 
ring previously acquired. 

These trade-in purchases are essentially just a part of the ultimate 
transaction. But, by buying in this conventional manner, the young 
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man finds that when he completes his purchase and obtains the ring 
of his ultimate desire, valued at $400, he has paid a tax of $100, or 
21% times the current rate of tax. Thus a heavy burden is suffered by 
this consumer merely because his ability to acquire the merchandise he 
wants in the first instance is not equal to that of a man of more sub- 
stantial means. This is a contradiction of the fundamental principles 
of democratic taxation. 

The impact of this multiple tax has had a very serious detrimental 
effect on the retail jewelry business. It has eliminated sales which 
have been part of the traditional business practices of the jewelry 
industry for generations. 

What has been said concerning grow-a-diamond is simply illustra- 
tive of the general inequity which application of the excise tax on 
trade-ins of precious stones foists upon the jewelry industry. Gener- 
ally speaking, gems are never used merchandise. A diamond or a 
ruby does not become secondhand—loses none of its value—simply 
because it has been worn. Yet, unless the rules covering trade-ins are 
changed, the same stone can be taxed 1, 10 or 100 times, depending only 
on the number of times it is sold after being traded in. Legislation is 
required to preclude such multiple taxation. 

The jewelry industry is now singled out as the only segment of our 
economy whose products are so taxed. This unique discrimination 
obviously detracts from the ability of the industry to sell its products 
and keep its workers employed. It places the man of limited means 
in the position where he has to pay more in taxes for his jewelry than 
does the wealthier man. 

The second point I would like to make concerns Internal Revenue 
Service rulings. 

The average retail jewelry store is a small business and the owners 
or operators are generally unfamiliar with legal and technical appli- 
cations of the Internal Revenue Code and as a consequence there is 
sometimes misunderstanding, resulting in unintentional errors of 
reporting. 

Important rulings of the Internal Revenue Service have come many 
years after the imposition of the excise tax, some of these as a result 
of litigation. In fairness to all concerned, all such rulings should be 
published as soon as they are made so that those subject to tax may 
be aware of the rules under which they operate. 

Mr. Foranp. Does that complete your statement? 

Mr. Pauu. It does, Mr. Chairman. I would like to have the privi- 
lege, if I may, of filing a statement after the Government has pre- 
sented any statement. 

Mr. Foranp. That may be done. The time for filing such state- 
ment, of course, has not yet been fixed, but if you can get it in as early 
as you can following that, it will be within the deadline, whatever it 
is going to be. 

Mr. Paut. Thank you very much. 

Mr. Foranp. Are there any questions? 

The Chair hears none, and we thank you for your testimony. 

The next witness is Mr. David Richmond. Mr. Richmond will you 
come forward, please? Will you identify yourself for the record? 
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STATEMENT OF DAVID W. RICHMOND, CHAIRMAN OF THE SECTION 
OF TAXATION OF THE AMERICAN BAR ASSOCIATION 


Mr. Ricumonp. My name is David W. Richmond, and I am chair- 
man of the section of taxation of the American Bar Association. The 
section is always most interested in any revision of the tax law which 
will result in its more eflicient and equitable administration. We 
know that there was no real opportunity to revise the technical and 
administrative provisions of the law affecting excise taxes when the 
committee had the Internal Revenue Code of 1954 under consideration. 

The section is therefore particularly pleased that this subcommittee 
is undertaking this task at the present time. It is an important task 
because fair administration of the excise-tax provisions is essential to 
insure the continued productivity of these taxes. It is also important 
because these provisions have not been revised and modernized for 
many years. 

The American Bar Association has accepted certain recommenda- 
tions of the section of taxation for changes in the excise-tax law and 
has directed us to urge the Congress to adopt them. These recom- 
mendations were made after careful study of the problems by a com- 
mittee of the section and after full consideration of the proposed 
amendments at a meeting of the section. 

As to other matters which may come before this subcommittee, the 
rules of the American Bar Association are such that we cannot take 
an official position regarding them. This is because all of our recom- 
mendations must be considered and accepted by the house of delegates 
of the American Bar Association at its annual meeting before we 
present them as recommendations of the association. 

You will recall, however, that the section of taxation asked its 
members to cooperate and assist your staff and the staff of the Joint 
Committee on Internal Revenue Taxation in connection with the 
bill which became the Internal Revenue Code of 1954. It is again 
our privilege to offer the cooperation and assistance of our members 
to this committee and to the staffs as consideration of excise-tax prob- 
lems goes forward. 

I will ask the chairman of our committee on excise and miscellaneous 
taxes to present the recommendations of the American Bar Asso- 
clation. 


STATEMENT OF F. CLEVELAND HEDRICK, CHAIRMAN OF THE COM- 
MITTEE ON EXCISE AND MISCELLANEOUS TAXES OF THE SECTION 
OF TAXATION, AMERICAN BAR ASSOCIATION 


Mr. Hepricx. Mr. Chairman, my name is F. Cleveland Hedrick. 
I am chairman of the committee on excise and miscellaneous taxes 
of the section of taxation, American Bar Association. The associa- 
tion has taken formal action on seven specific matters relative to 
excise taxes. Three of our recommendations deal with manufacturers’ 
excise taxes, 2 relate to documentary stamp taxes and the remaining 
2 relate to procedural matters that affect other taxes as well as the 
excise taxes, and you may want to give consideration to these matters 
at this particular time. 
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The first of our recommendations relates to definition of price. Sec- 
tion 4216 of the Internal Revenue Code of 1954 (sec. 3441 of the code 
of 1939) prescribing methods for determining the sale price by which 
various manufacturers’ excise taxes should be measured, originated 
as section 604 of the revenue bill of 1932. The report of the Ways and 
Means Committee on that bill (H. R. 708, 72d Cong., 1st sess., pp. 
37-38) showed the intent to base the tax on the normal factory price 
and where, by reason of the relationship of the parties, the price 
charged does not represent a fair value, the tax should be on the same 
ralue as in the case of similar sales between independent parties. How- 
ever, the courts have held that, where the manufacturer acts as distrib- 
utor or sells through a controlled agency, the tax must be measured by 
the distributor's sales price, while the manufacturer who does not per- 
form the economic function of distribution is taxed only upon the 
factory price. See 0. W. Fitch Oo. v. U. S. (323 U. S. 582). These 
inequities and discriminations could be avoided by an amendment 
to section 4216 which would exclude from the tax base, in such situa- 
tions, costs attributable to selling and distribution, as distinguished 
from manufacturing. 

A provision to make this recommendation effective was contained in 
section 301 of the Reed-Camp bills (H. R. 4775 and H. R. 5825, 82d 
Cong.) amending the code of 1939. 

The foregoing 1 recommendation can be made effective by the follow- 
ing amendment to the Internal Revenue Code of 1954 or its equivalent 
in purpose and effect. 

With the subcommittee’s permission, I would like to insert in the 
record at this point the amendment of the 1954 code which would 


carry out this recommendation. 

Mr. Foranp. Are those the recommendations of the bar associa- 
tion ? 

Mr. Hepricx. That is found in my statement. 


Mr. Foranv. Without objection, that will be included. 
(The recommendations are as follows :) 


SECTION ——. DEFINITION OF PRICE. 


(a) Section 4216 of the Internal Revenue Code of 1954 (defining “price” for 
which an article is sold as the basis for manufacturers’ excise tax) is hereby 
amended by adding at the end thereof the following three new subsections: 

“(d) In the case of a sale by a manufacturer to a selling corporation of 
an article to which the tax under this chapter applies, the sale shall be prima 
facie presumed to be otherwise than at arm’s length if either the manu- 
facturer or the selling corporation owns more than 75 per centum of the out- 
standing stock of the other, or if more than 75 per centum of the out- 
standing stock of both corporations is owned by the same person in sub- 
stantially the same proportions. Sales by a manufacturer to a selling cor- 
poration shall in all other cases be prima facie presumed to be at arm’s 
length. 

“(e) Notwithstanding subsection (b), if an article to which the tax 
under this chapter applies is sold by the manufacturer thereof otherwise 
than through an arm’s length transaction, at less than the fair market 
price, to a selling or distributing agency controlled by such manufacturer, 
the tax shall be imposed on the same value as in case of similar sales 
between independent parties. 

“(f) If an article to which the tax under this chapter applies is sold 
by the manufacturer thereof acting as his own distributor, the salesmen’s 
commissions and costs and expenses of advertising and selling which are 
attributable to the functions of distribution and sale, as distinguished from 
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the function of manufacturing, shall be excluded in determining the sale 
price for the purposes of the chapter.” 

(b) The amendment made by this section shall take effect on the first month 
which begins more than ten days after the date of enactment of this Act. 

Mr. Hepricx. Our second recommendation is found on page 6 of 
the prepared statement and relates to a refund of credit of the manu- 
facturer’s excise tax. 

Section 6418 (a) of the Internal Revenue Code should be repealed, 
as it relates to manufacturer’s excise taxes. 

Mr. Foranp. You are referring now to the 1954 code? 

Mr. Hepricx. Yes, Mr. Chairman. This provision sets out the 
requisites for the recovery of overpayments of excise taxes and re- 
quires that the person who made the tax establishes, first, that he has 
not included the tax in the price of the articles with respect to which 
it was imposed, or collected the amount of the tax from the vendee, or, 
second, that he has either repaid the amount of the tax to the ultimate 
purchaser of the article or has secured the written consent of the ulti- 
mate purchaser or vendor to the credit or refund. 

These limitations on refunds are unfair in at least two respects. 
They impose an impossible burden of proof as a condition to recovery 
of taxes which admittedly were illegally collected, for generally taxes 
are refundable simply upon the showing that they were illegally 
collected. 

Mr. Foranp. That refers to that part of the questioning which this 
committee has had with the Treasury, and you probably were here 
and heard our discussion of that particular point. 

Mr. Heprick. I was not here at that particular time, Mr. Chairman. 

Mr. Foranp. The point was made that before the Treasury would 
refund such taxes, it was necessary for the vendee or whoever made 
the claim to go back and get the specific date on which the tax was 
paid, and by whom. I believe that your discussion here hits that 
very point. 

Mr. Heprick. We go a little beyond that in this particular recom- 
mendation. That is a problem, and a difficult problem of establishing 
those details, but in addition to establishing the fact of the payment 
of the tax, you have to go forward and show that you actually bore 
the burden of it. 

In other words, you didn’t include that tax in your price. 

Mr. Foranp. You go one step further than that discussion ? 

Mr. Heprick. Yes; and we have suggested this additional restric- 
tion be taken out as well as those limitations which you referred to in 
your colloquy with Mr. Winkle. 

If any restriction based on equity is to protect the Government 
against refund, the burden of establishing the existence and the extent 
of the equity should be on the Government which asserts it; and if the 
equity cannot be established the legal rights should prevail. 

The Government has no more right to retain that money than the 
manufacturer, since it is admittedly illegally collected and the question 
is between the Government and the manufacturer as to where equity 
lies if you can’t find out who actually bore the tax. It would seem 
to us that the manufacturer should be able to retain the money. 

We have not developed it in our written statement here, but ob- 
viously in a competitive situation there are not many times when a 
manufacturer can add the tax to his price and keep the tax in his own 
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pocket, when his competitors are competing with him and not doing 
that. So it is really an academic sort of a question in that respect. 

Moreover, the provisions unjustifiably discriminate against one who 
has promptly paid the taxes claimed of him and in favor of those 
who have withheld payment. . 

A provision to make this recommendation effective was contained 
in section 302 of the Reed-Camp bills—H. R. 4775 and H. R. 4825, 
82d Congress. 

The foregoing recommendation can be made effective by the follow- 
ing amendments to the Internal Revenue Code of 1954 or their equiva- 
lent in purpose and effect. 

We would like at this point, Mr. Chairman, to offer, with the per- 
mission of the committee, the modification of the 1954 code which 
would carry out this recommendation, which is found on page 7 of our 
prepared statement. 

Mr. Foranp. You have several of these in your statement here. 

Mr. Heprick. I have seven altogether. 

Mr. Foranp. Without objection, all of these will be included, so you 
won’t have to request permission each time. 

Mr. Hepricx. Thank you, Mr. Chairman. 

(The recommendation heretofore referred to is as follows:) 

Src. . REMOVAL oF CONDITIONS TO ALLOWANCE OF REFUNDS AND CREDITS. 


(a) Section 6416 (a) of the Internal Revenue Code of 1954 is hereby amended 
as follows: 


(1) By striking from the part thereof which precedes paragraph (1) the 
following: “or chapter 32 (except an overpayment of tax under paragraph 
(1) or (3) of subsection (b) of this section)” ; and 

(2) By striking from paragraph (2) thereof the following: “manufac- 
turers’ taxes and.” 

(b) The amendments made by this section shall be applicable with respect to 
credits and refunds allowed or made after the date of enactment of this Act. 

Mr. Heprick. Our third and last recommendation with respect to 
manufacturers’ excise taxes specifically is found on page 8 of the pre- 
pared statement, relating to the jurisdiction of the Tax Court in 
manufacturers’ excise tax cases. 

The Tax Court of the United States should be given jurisdiction 
over disputes involving manufacturers’ excise taxes imposed by chap- 
ter 32 of the Internal Revenue Code of 1954. At the present time the 
Tax Court does not have such jurisdiction and, in contrast with the 
procedure available with respect to income, estate, and gift taxes, a 
person has no alternative but to pay manufacturers’ excise taxes and 
itigate subsequently their correctness—an alternative which is un- 
usually burdensome in view of the restrictions on refunds to which 
I referred in the previous point. 

Although the following recommended section is considered to con- 
tain a necessary remedial measure, enactment might be deferred until 
steps are taken to eliminate the present overcrowding of the Tax Court 
docket. 

We recognize the practical situation in that connection. 

Section 303 of the Reed-Camp bills—H. R. 4775 and H. R. 4825, 
82d Congress—contained provisions giving effect to this recom- 
mendation. 

The foregoing recommendation can be made effective by the follow- 
ing amendments to the Internal Revenue Code of 1954 or their equiva- 
lent in purpose and effect. 
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We have laid these out in pages 8, 9, and 10 of our prepared state- 
ment, which, with the permission of the committee, is becoming a part 
of the record. 

(The recommendations are as follows :) 


Sec. ——. APPEALS TO TAx COURT. 


(a) AMENDMENTS TO SUBTITLE F.—Subtitle F of the Internal Revenue Code 
of 1954 is amended as follows: 

(1) Section 6211, relating to definition of a deficiency, is amended as 
follows: 

(A) By inserting after “subtitles A and B,” in subsection (a) the 
following: “and in the case of manufacturers excise tax imposed by 
chapter 32,”; 

(B) By changing the phrase “subtitles A or B”, wherever appearing, 
to the phrase “subtitles A or B or chapter 32”. 

(2) Section 6212, relating to notice of deficiency, is amended as follows: 

(A) By changing the phrase “subtitles A or B” in subsection (a) 
thereof to “subtitle A or B or chapter 32”; 

(B) By changing the phrase “chapter 1 or 12” in subsection (b) 
thereof to “chapter 1 or 12 or 32”; and by changing the caption of 
paragraph (1) thereof to read as follows: “income, gift, and manu- 
facturers’ excise taxes”. 

(C) By striking the word “or” in the phrase “or of estate tax” in sub- 
section (c) (1) immediately before “except in the case of fraud’ the 
following: “or of manufacturers excise tax in respect of the same 
period,”. 

(3) Section 6213, relating to restriction applicable to deficiency and peti- 
tion to Tax Court, is amended by changing “subtitle A or B” in subsection 
(a) thereof to “subtitle A or B or chapter 32”. 

(4) Section 6214, relating to determinations by Tax Court, is amended 
by changing “subtitle A or B” in subsection (c) thereof to “subtitle A or B 
or chapter 32”. 

(5) Section 6861, relating to jeopardy assessments, is amended by adding 
at the end of the caption thereof the following: “and of Manufacturers 
Excise Taxes”. 

(6) Section 6862, relating to jeopardy assessment of taxes other than 
income, estate, and gift taxes, is amended as follows: 

(A) By striking at the end of the caption thereof the following: 
“and Gift Taxes”, and by inserting in lieu thereof the following: “Gift 
Taxes, and Manufacturers Excise Taxes”. 

(B) By striking “and gift tax” in the first parenthetical expression 
in subsection (a) thereof, and by inserting in lieu thereof the follow- 
ing: “gift tax, and manufacturers excise tax imposed by chapter 32”. 

(7) Section 6863, relating to stay of collection of jeopardy assessments, 
is amended by striking “or Gift Tax” in the caption of subsection (b) thereof, 
and by inserting in lieu thereof the following: “Gift, or Manufacturers Excise 


(8) Section 6871, reuating to claims in bankruptcy and receivership pro- 
ceedings is amended as follows: 

(A) by striking in the caption thereof the words “and Gift Taxes”, 
and by inserting in lieu thereof “Gift Taxes, and Manufacturers Excise 
Taxes”. 

(B) By changing the phrase “subtitle A or B’’, in both places where 
such phrase appears, to the following: “subtitle A or B or chapter 32”. 

(9) Section 6653 (c), relating to deficiency of underpayments, is amended 
as follows: 

(A) By changing “and Gift Taxes” in the caption thereof to “Gi 
and Manufacturers Excise Taxes”. 

(B) By changing “and gift taxes” in the first parenthetical expres- 
sion in paragraph (1) thereof to “gift, and manufacturers excise taxes”. 

(b) Errective pate.—The amendments made by this section shall be applicable 
to manufacturers excise taxes imposed by chapter 32 the payment of which 
becomes due on or after 
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Mr. Heprick. I now come to our recommendations in connection 
with documentary stamp taxes. That is found on page 12 of our pre- 
pared statement. 

The first relates to exemption from Federal stamp tax resulting 
from changes in partnership interest. 

Changes in partnership interest occur from time to time by reason 
of transfers by partners of their interest in the firm, by the death or 
withdrawal of partners, by the admission of new partners, and by rea- 
son of other similar circumstances. 

Partnerships frequently own securities or real estate which, if trans- 
ferred by the partnership, would involve the imposition of Federal 
stamp taxes upon the transfers. 

Under the present law, it is questionable whether changes in the 
interests of the individual partners, of the kind above described, effect 
a transfer of the securities or real estate owned by the firm. The ques- 
tion of whether a tax is payable under such conditions may de- 
pend upon the applicable State law. It has been held that under 
the New York partnership law, which generally follows the Uni- 
form Partnership Act, no Federal stamp tax may be imposed upon 
such adjustments of partnership interests. See Salomon Bros. & 
Hutzler v. Pedrick (105 Fed. Suppl. 210). The Salomon Bros. case 
adopts the so-called entity theory of partnerships as a premise for the 
conclusion that adjustments of the interests of the partners do not 
bring about a transfer of the property owned by the partnership. 

Such adjustments of partnership interests, regardless of the appli- 
cable State law, should not provoke a tax upon any alleged transfer 
of property owned by the partnership. 

The following amendments to the Sidernal Revenue Code, if enacted 
by Congress, would set this question at rest, and would avoid further 
litigation over the question. 

A significant exception is contained in the recommendation, how- 
ever, to the effect that a transfer tax would be imposed upon the 
transfer of any securities or real estate distributed or transferred in 
the liquidation or purchase of the interest of any partner, former 
partner or deceased partner. It was thought that ushae such cireum- 
stances, the transfer of property is more realistic, and that such trans- 
fers are a proper subject of the tax. 

The foregoing recommendations can be made effective by the fol- 
lowing amendments to the Internal Revenue Code of 1954 or their 
equivalent in purpose and effect. 

(The recommendations are as follows :) 

Sec. —. (a) Section 4352 (Stock or certificates of indebtedness owned by a 
partnership) is amended by striking all of the language of such section and sub- 
stituting in lieu thereof the following : 

“Sec. 4352. Stock or CERTIFICATE OF INDEBTEDNESS OWNED BY A PARTNER- 
suip.—This chapter shall not impose a tax upon any transfer of any of the 
instruments referred to in sections 4321 and 4331 owned by a partnership 
resulting solely from the transfer of an interest in the partnership, including 
transfers incident to (1) an adjustment of the interests of the partners in 
the partnership, (2) the sale, gift or other disposition by a partner of his 
interest in the partnership, (3) the death of a partner, (4) the withdrawal 
by a partner, (5) the admission of a new partner, and (6) the liquidation of 
a partner’s interest; except that the tax shall be imposed upon the transfer 
of any such instruments which are distributed or transferred in the liquida- 
tion of the interest of any partner, former partner or deceased partner, OT 


in the purchase by a continuing or successor partnership of the whole or any 
part of the interest of any partner, former partner or deceased partner.” 
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(b) Section 4861 (Imposition of tax) is amended by adding a new paragraph 
at the end of such section as follows: 

“The tax imposed by this section shall not be imposed upon any transfer 
of lands, tenements or other realty owned by a partnership resulting from 
the transfer of an interest in the partnership, including transfers incident 
to (1) an adjustment of the interests of the partners in the partnership, 
(2) the sale, gift or other disposition by a partner of his interest in the 
partnership, (8) the death of a partner, (4) the withdrawal by a partner, 
(5) the admission of a new partner, and (6) the liquidation of a partner’s 
interest; except that the tax shall be imposed upon the transfer of lands, 
tenements or other realty which are distributed or transferred in the liquida- 
tion of the interest of any partner, former partner or deceased partner, or 
in the purchase by a continuing or successor partnership of the whole or any 
part of the interest of any partner, former partner or deceased partner. 

Mr. Heprick. Our second recommendation relates to transfers of 
securities resulting from mergers of corporations. 

The Treasury has taken the position and has been sustained under 
corresponding provisions of the 1939 Code in its claim that where 
one corporation is merged into another, and where shares of the ac- 
quiring corporation are - issued directly to the shareholders of the com- 
ponent corporation, documentary stamps are to be affixed under 
section 4321 of the Internal Revenue Code of 1954, upon the alleged 
transfer to the shareholders of the component corporation of the right 
to receive shares of the acquiring corporation. 

In such cases the stamp tax upon the issuance of the shares by the 
acquiring corporation is admittedly due under section 4301 of the 
1954 Code. ‘Thus, two stamp. taxes are imposed: one upon the issu- 
ance of the shares by the acquiring corporation and another upon the 
alleged transfer of the right to receive such shares. There should 
not be two taxes in situations of this kind. In most instances the 
existence of the component corporation vanishes, at least in a practi- 
cal sense, and the association believes that as a matter of policy there 
is no occasion to impose a transfer tax in addition to the higher tax 
on the issuance of the shares or certificates by the surviving corpora- 
tion. The proposed amendment is limited, however, to cases where the 
securities are issued directly by the acquiring corporation to the se- 

curity holders of the component corporation. 

The foregoing recommendation can be made effective by the follow- 
ing amendments to the Internal Revenue Code of 1954 or their equiva- 
lent in purpose and effect: 

(The recommendations are as follows: ) 

SEC. . (a) Section 4821 of the Internal Revenue Code is amended by 
the addition, at the end thereof, of the following paragraph: 

“(4) The tax imposed by this section shall not apply to a transfer 
by a corporation to the holders of its shares or securities of the right to 
receive shares or certificates of another corporation into which it is merged 


or with which it is consolidated, where such shares or certificates are 
issued to such holders by such other corporation.” 


(b) Section 4331 of the Internal Revenue Code is amended by inserting 
‘(a)” immediately before the words “these shall be”, and by adding at the end 
thereof the following new subsection: 


“(b) The tax imposed by this section shall not apply to a transfer by a 
corporation to the holders of its shares or securities of such instruments 
or the right to receive such instruments issued by another corporation into 
which it is merged or with which it is consolidated, where such instruments 
are issued to such holders by such other corporation.” 


(c) The amendments made by this section shall become effective on the date 
of enactment of this act. 
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Mr. Hepricx. The last two suggestions we have, as was noted in 
my introductory statement, would apply generally to taxes. That 
would include excise taxes, and for that reason we are suggesting them 
at this time rather than during a more comprehensive consideration 
of the code generally. 

Our first recommendation relates to the statute of limitations on 
credit and refunds. 

The first of our amendments would amend the Internal Revenue 
Code of 1954 to make the statute of limitations on refund claims the 
same as it is on deficiency assessments where returns are filed after the 
original due date but before the expiration of an extension. 

The proposed amendment to section 6511 (a) would substantially 
restore the rule prevailing under the 1939 code, which was changed in 
the 1954 code in an unfortunate and unsuccessful attempt to remove 
a trap for pay-as-you-go taxpayers. 

The proposed amendment to section 6513 (b) would remove that 
trap in the way it ought to be done, by making the limitation period 
on their refunds, as well as those of all other taxpayers, coextensive 
with the period in which deficiencies can be assessed against them. 

The foregoing recommendations can be made effective by the fol- 
lowing amendments to the Internal Revenue Code of 1954 or their 
equivalent in purpose and effect. 

(The recommendations are as follows :) 


Sec. ——. (a) Section 6511 of the Internal Revenue Code of 1954 is amended 
by striking out subsection (a) and substituting in lieu thereof the following: 

“(a) Prertop ofr LIMITATION ON FILING CLAIM.—Claim for credit or refund 
of an overpayment of any tax imposed by this title in respect of which tax 
the taxpayer is required to file a return shall be filed by the taxpayer within 
three years from the time the return was required to be filed (as fixed by 
an extension of time, if any) or two years from the time the tax was paid, 
whichever of such periods expires the later, or if no return was filed by 
the taxpayer, within two years from the time the tax was paid. Claim for 
credit or refund of an overpayment of any tax imposed by this title which 
is required to be paid by means of a stamp shall be filed by the taxpayer 
within three years from the time the tax was paid.” 

(b) Section 6513 of the Internal Revenue Code of 1954 is amended by striking 
subsection (b) and substituting in lieu thereof the following: 

“(b) Preparp INcomME Tax.—For purposes of section 6511 or 6512, any tax 
actually deducted and withheld at the source during any calendar year under 
chapter 24 shall, in respect of the recipient of the income, be deemed to have 
been paid by him on the fifteenth day of the fourth month following the 
close of his taxable year with respect to which such tax is allowable as a 
credit under section 31, but if the time for filing the return for such taxable 
year has been extended, then upon the last day of the period of such exten- 
sion. For purposes of section 6511 or 6512, any amount paid as estimated 
income tax for any taxable year shall be deemed to have been paid on the 
last day prescribed for filing the return under section 6012 for such taxable 
year (as fixed by an extension of time, if any).” 

(c) Errective Date.—The foregoing amendments shall be effective as to 
claims for refund filed and refunds or credits made after the date of enactment 
of these amendments. 


Mr. Heprick. We have an additional recommendation of a general 
nature on the effect of the use of registered mail in complying with 
procedural provisions of the code. 

Section 7502 (c) should be amended to give registration conclusive 
effect, instead of merely prima facie effect. As the section now stands, 
there is uncertainty whether evidence of fruitless search would rebut 
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the presumption of delivery, which flows from registration, and if it 
would the entire effect of the provisions would be largely lost. 

In the past, the American Bar Association recommended that a 
petition to the Tax Court should be deemed filed at the time it was 
registered for mailing. 

Section 7502 was apparently a response to that recommendation, 
broadened to apply to practically all documents required to be filed 
under the 1954 code, but narrowed so that sending any registered 
mail is prima facie evidence of delivery instead of conclusive. 

It is believed that if section 7502 (c) is not to be rendered useless 
by the possibility that evidence of fruitless search will rebut the pre- 
sumption arising from use of registered mail, it should be amended 
as proposed. 

The foregoing recommendation can be made effective by the follow- 
ing amendment to the Internal Revenue Code of 1954 or its equivalent 
in purpose and effect. 

(The recommendations are as follows:) 

SEc. . (a) Section 7502 of the Internal Revenue Code of 1954 is amended 
by striking out subsection (c) thereof and substituting in lieu thereof the fol- 
lowing : 

* -ahietiiiceaes Mar.—If any such claim, statement, or other document is 
sent by United States registered mail, such registration shall be conclusive 
evidence that the claim, statement, or other document was delivered to the 
agency, office or officer to which addressed, and the date of registration shall 
be deemed the postmark date.” 

(b) Errecttve Date.—The foregoing amendment shall be effective as to all 
affected documents filed after August 17, 1954. 

Mr. Hepricxk. This concludes our presentation, Mr. Chairman, and 
I want to thank the members of the subcommittee for this opportunity 
to appear and make these recommendations of the bar association. 

Mr. Foranp. The committee thanks you gentlemen for the material 
that you have submitted to us, and assure you that it will be given most 
serious consideration. 

Are there any questions? 

Mr. Hertone. Mr. Chairman, I have known Mr. Hedrick well and 
favorably for many years. I have great respect for his ability as a 
lawyer and as a man. I should like to ask him a couple of questions 
in connection with this. 

Mr. Hedrick, what has been the bar’s experience with the operation 
of the new system for the administration of the excise-tax laws? 

Mr. Heprick. With respect to the matter of having it a part of the 
general organization of the Bureau ? 

Mr. Hertone. The present system has offered the taxpayers the 
same opportunity for determination as was formerly afforded them 
under the old Excise Tax Branch; is that correct ? 

Mr. Heprick. May I confer with Mr. Richmond a minute on that 
before answering ? 

Mr. Chairman, I should like to answer that in some capacity other 
than speaking for a fixed recommendation that the bar association 
would make on it. 

Mr. Hertone. I am asking for your personal statement. 

Mr. Hepricx. Understanding that I would be glad to give my own 
personal experience on it. rat has happened in the reorganiza- 
tion of the Bureau is that what was previously a separate unit, called 
the Miscellaneous Tax Unit, has been consolidated with the other 
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functions under an assistant commissioner, technical. The present 
Assistant Commissioner, Technical, has had some very excellent back- 
ground in excise-tax matters and, therefore, appreciates the problems 
more than the normal situation when you have an income-tax man 
there. 

But, generally speaking, where you have review of these excise-tax 
matters by people who are not familiar with them, it does slow down 
some of the processes of being able to get final determinations in these 
ruling matters particularly. 

Mr. Hertone. You find that particularly true in the smaller offices, 
do you not? 

Mr. Hepricx. Yes. On the question of audits they have combined 
the audit now so that they are supposed to have a single audit, and 
they send out agents to cover all of the corporation’s tax problems at 
one time. That is supposedly true. But to the extent that income- 
tax men would try to cover these excise-tax audits, there again you 
would not have the same technical proficiency that you had when it 
was specialized. 

Mr. Hertone. Are you in a position to say what the bar’s experi- 
ence has been with respect to the policy presently being pursued with 
respect to the issuance and publication of rulings? 

Mr. Ricumonp. So far as the bar association’s official position with 
respect to the publications of rulings is concerned, we urged the com- 
mittee, the full committee, some years ago, and I guess our recom- 
mendations continued right on down to the time of the 1954 code, to 
encourage the increased publication of rulings, so that the old com- 
ment that the revenue agent had an unpublished ruling in his desk 
could not be said with any degree of soundness. 

In 1942, the bar association recommended that all rulings of general] 
importance be published with respect to excise and miscellaneous 
taxes. In 1949, this recommendation was reaffirmed on the ground 
that the information then available was not sufficient for the purposes 
of the taxpayer or the tax practitioner. 

We have advocated the publication of an increased number of rul- 
ings, as many as the Bureau feels it can publish. 

Mr. Hertonec. Do you feel their policy of publishing these rulings 
now, more of them, is a step in the right direction ? 

Mr. Ricumonp. I think it is a step in the right direction, and there 
are always problems attendant on changing a system, and certainly 
this was a change so far as the Bureau was concerned. 

I would say that there is still some problems to be ironed out before 
they get to the point where the system is working smoothly. But that 
is to be expected, and we hope that before long the publication process 
will be working smoothly. 

Mr. Harrison. Mr. Hedrick, with reference to your recommenda- 
tion on the change in refund credits, of course any change ought to be 
so worded, should it not, that a manufacturer should not be allowed 
a refund if he has shifted the burden on someone else? In other 
words, that would be a windfall for him. 

Mr. Heprickx. Well, theoretically, the present status is designed 
to prevent windfalls. At one time you also had a windfall provision, 
the old section 700 of the 1939 code. That purported to put a tax of 
something like 80 percent on any windfall that a taxpayer had by 
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reason of having actually collected a tax and not either paying it over 
to the Government, or paying it back to the person who paid it. 

But these manufacturers’ taxes are pretty much like any other cost. 
If a manufacturer absorbs the tax, whether he can get the tax out of his 
purchaser depends upon the selling situation. He cannot automatic- 
ally get his tax back, and he is not the collector of the tax. He is the 
taxpayer himself. 

In that connection, section 700 of the Internal Revenue Code 
of 1939 was not codified into the 1954 code, so that there is no 
so-called windfall tax provision in the 1954 code, which establishes 
a broad policy to try to work this out. Those windfall taxes were to 
apply specifically where there was no question but what the tax had 
been collected, and could be collected. In this situation it is awfully 
hard to determine whether there is any windfall. 

Mr. Harrison. Thank you. 

Mr. Foranp. Do I understand that that windfall section has been 
eliminated completely ? 

Mr. Hepricx. That is my understanding, but perhaps I am wrong 
in that. 

Mr. Foranp. I think that that is a very good point for us to ask the 
Treasury about when they come back here before this committee. 
[ do not believe it was the intent of the committee to leave such a fine 
loophole for someone to get a windfall. I am tickled to death that 
this question was brought up now. 

Mr. Heprick. Well, the windfall tax was imposed under the old 
processing taxes, which are no longer in existence, and that is probably 
the reason for the elimination. . 

Mr. Foranp. It is worth looking into to see whether or not a loop- 
hole exists. 

Mr. Ricumonp. I think it is fair to say that so far as we are con- 
cerned in the association, I think the reason behind our recommenda- 
tion here is that we do not believe this is the kind of thing that will 
result in a windfall. The old windfall provision, as Mr. Hedrick sug- 
gested, was there primarily to take care of the old processing tax, but 
in this situation we have here it is a question of who bears the economic 
burden of the tax. That is always, as the committee knows, a most 
(ifficult thing to determine. 

Now, we feel in these situations the chance of windfall to the tax- 
payer is not great at all, and that the position that the present code 
puts him in, however, is that he has to prove that he has borne this 
economic burden before he can recover the tax. The amount of money 
that he has paid is involved. That we feel is an almost insurmount- 
able burden. 

Mr. Foranp. In view of the fact that the Treasury has already 
told us that they have found some 70 instances where correction is 
needed in the code, it may be that that point was covered. But Iasa 
member of this committee will be very much interested in looking into 
it further. 

Mr. Mason. I have a question there, Mr. Chairman. ; 

On page 1 of your testimony, Mr. Richmond, you make this state- 
ment in the middle of the page: 


It is an important task because fair administration of the excise-tax pro- 
visions is essential to insure the continued productivity of these taxes. 
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You refer to “fair administration” as essential. Most of the amend- 
ments that you have suggested all of the way through here are for 
oF purpose of bringing about a fair administration of the excise-tax 

aw. 

Mr. Ricumonp. That is our intention, Mr. Mason. 

Mr. Mason. I wonder if we would not get at the fundamental 
trouble a little better if you would stress that a fair and equitable 
excise-tax program be established which would make it moe more 
readily administered without all of these headaches that are tied up 
in the present excise-tax program. 

Don’t you think that that would be going at the kernel of the 
problem that we are facing? 

Mr. Ricumonp. The bar association, Mr. Mason, has always been 
very careful not to intrude in the field of fiscal policy because it felt 
that that was a field in which the committee was particularly expert, 
or in which other groups than lawyers were particularly expert. We 
have tried to devote ourselves to the primary question of whether the 
statute was fairly administered, and whether it was susceptible of fair 
administration, and our proposals are directed for that reason to the 
administrative phase. 

I think what you suggest might well be a proper concern of a 
group that was more expert in the field, perhaps, than the bar asso- 
ciation is. 

Mr. Mason. That is all, Mr. Chairman. 

Mr. Foranp. If there are no further questions, we thank you gentle- 
men for your contributions. 

Mr. Ricumonp. Thank you, Mr. Chairman. 


Mr. Foranp. Mr. Charles Orem is the next witness. 
Will you come forward, please? Will you identify yourself for 
the record ? 


STATEMENT OF CHARLES R. OREM, JR., CHAIRMAN OF THE 
SUBCOMMITTEE ON EXCISE TAX ADMINISTRATION OF THE 
NATIONAL ASSOCIATION OF MANUFACTURERS 


Mr. Orem. My name is Charles R. Orem, Jr. I am manager of 
the tax department of Sylvania Electric Products Inc., of New York 
City. Iam appearing in behalf of the National Association of Manu- 
facturers, for which association I serve in the capacity of chairman of 
its subcommittee on excise tax administration. 

May I at the outset express the appreciation of the members of the 
association for the opportunity to present to your distinguished sub- 
committee an outline of what the association considers to be the most 
important and pressing problems in the administration of Federal 
manufacturers’ excise taxes, and to offer you practical recommenda- 
tions for overcoming the troublesome problems presented by our selec- 
tive system of manufacturers’ excise taxes. 

I digress momentarily from the subject at hand for the purpose of 
distinguishing the recommendations made at this time from the asso- 
ciation’s substantive policy relating to the broad field of excise taxes. 

On August 3, 1953, Mr. Charles R. Sligh, Jr., then president of the 
association, appearing as a witness before the House Ways and Means 
Committee, placed this association on record as advocating that the 
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present system of selective excises (with limited exceptions) be re- 
placed by a flat rate tax preferably at the manufacturers’ level, on all 
manufactured goods, excepting food and food products. At the pres- 
ent time we feel more strongly than ever that such a system, in addi- 
tion to its many other advantages, will circumvent most of the difficul- 
ties now bedeviling both taxpayers and the Internal Revenue Service, 
in the administration of the selective excises. 

Our present system of excises is the product of a series of emergen- 
cies which required additional revenues for the operation of Govern- 
ment. At their inception they have been looked upon as temporary 
expediencies, and some have proved just that, but others have assumed 
the status of permanent pillars of our tax structure. Despite their 
relative permanency and importance, since the adoption of the system 
in 1932 there has been no comprehensive effort on the part of Govern- 
ment toward the formulation of principles of sound excise administra- 
tion which would make the system operable in a dynamic economy. 

Recognizing the need for a restatement of basis principles of uni- 
form excise tax administration, the association in 1952 established a 
Subcommittee on Excise Tax Administration. With the permission 
of your committee, a detailed statement of the findings of this commit- 
tee will be submitted for the record at a later date. 

Mr. Foranp. Without objection, that may be done. 

(The supplemental statement, later submitted by Mr. Orem, appears 
at the end oF his testimony. ) 


Mr. Orem. At this time I wish merely to give a brief outline of the 
objectives sought, the conclusions reached, and the recommendations 


made in that detailed statement. 

Based upon our studies, we urge that existing law, regulations, and 
administrative procedures should be made to conform to these funda- 
mental criteria : 

1. Excise liability should be as nearly as possible ascertainable in 
advance of a taxable transaction. 

2. Taxation should be limited to end articles of manufacture. 

3. The tax should be imposed and administered uniformly, and 
without discrimination. 

4. Exemptions and special relief provisions should be kept to a 
minimum, and should apply uniformly to all taxed products and 
industries. 

5. The law should present the least number of compliance problems. 

6. Appellate and refund procedures should provide prompt and 
inexpensive channels for determination of tax liabilities and recoveries 
of tax overpaid. 

7. Tax rulings and policy statements should be readily obtainable, 
and given maximum publicity. 

The extent to which the present selective excise system needlessly 
falls short of these standards, and the most suitable remedies for 
cerrection will be the content of the remainder of my remarks. 

_ (1) Excise liability should be as nearly as possible ascertainable 
in advance of sale. 

_ It is hardly necessary to point out the danger inherent in an excise 
in which the incidence of the tax, or the extent of the incidence, is 
subject to doubt at the time of sale. Frequently the excise tax is 
greater than the manufacturers’ margin of profit. Under such cir- 
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cumstances the failure of the manufacturer to make re provision 
for the tax in his selling price will result in the e eiture of his 
entire profit. To prevent losses to manufacturers, the law and regula- 
tions must furnish clear and readily applicable rules to permit the 
determination of the excise liability prior to the time of sale, and 
with as much exactitude as possible. 

We have found that the law and regulations fail to accomplish this 
objective principally because of a lack of, or the inadequacy of, de- 
scription and definition. A prime example of this defect is the lack 
of statutory definition of the term “manufacturer” and “importer.” 
The regulations provide limited guidance with respect to the term 
“manufacturer,” but nowhere, to our knowledge, is there a published 
definition of the term “importer.” We believe that terms such as 
these, which are basic concepts, should be defined in the statute. 

Particular difficulty is encountered in those cases where the dis- 
tributor, because of the relatively high degree of control he exercises 
over the manufacturing operation, is deemed to be the manufacturer 
for tax purposes, instead of the actual fabricator. The difficulties 
faced in distinquishing between repairers and rebuilders of auto parts 
is another subject familiar to your committee, and the question has 
provided concern in other excise fields, such as business machines and 
musical instruments. In fact it is an ever potential danger through- 
out the entire excise tax system. 

Also much could be accomplished in improving the definitions of 
taxable articles and nebulous, omnibus definitions should be cleared 
from the statutes. 

The use of such broad definitions results in the Internal Revenue 
Service being placed in the position of defining the limits of coverage. 
This, we submit, is a function to be carried out by Congress. I would 
like to illustrate the problem more clearly by reference to one example. 

The statute imposing the excise on light bulbs merely provides for 
a tax upon the sale of “electric light bulbs and tubes” without defining 
what is meant by an electric light bulb and tube. In administering 
this section, the Internal Revenue Service has held, under the catch- 
all definition in the regulations, that a projection lamp is subject to 
tax as an electric light bulb, even though the lamp is designed and 
economically suitable for use solely as a component of another type of 
taxable article, a picture projector. Thus, under this ruling a pro- 
jection lamp may be purchased tax-free for the further manufacture 
of a projector, an article subject to tax at the rate of 5 percent, whereas 
the lamp itself is subject to the 10 percent rate on electric light bulbs, 
when it is sold as a spare or replacement part for a projector. 

We feel that the principle of statutory listing of taxable articles by 
name is essential to proper administration of the tax. For an example 
of how useful such listings of taxable articles can be, we need only 
point to two collector’s mimeographs which presented lists of articles 
which the Commissioner considered taxable under the retail excise tax 
on sales of luggage and toilet preparations. 

However commendable the Commissioner’s action in this instance, 
we must repeat that we feel strongly that the statutory conditions 
which make it incumbent on the Commissioner to exercise legislative 
prerogatives should be kept to an irreducible minimum. To the extent 
that Congress names the articles subject to the tax, the Commissioner 
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will be relieved of the duty of making such determinations. As an 
illustration we cite section 4161 of the code which imposes a tax on 
sporting goods. Here we have a precise enumeration of what Con- 
gress intended to tax. ' 

In connection with the foregoing recommendation we realize that 
it is not going to provide all the answers, for no list of taxable articles, 
however unambiguous today, can remain so for long within the frame- 
work of our dynamic economy. 

For instance, in spite of a fairly specific listing of household appli- 
ances in the law, the Commissioner was recently faced with the task 
of ruling whether a washer-drier was subject to the tax on household 
driers. This article is not merely a combination of a washer and a 
drier, but is a single machine, the important components of which 
contribute to the dual functions performed. An example such as this, 
which could be repeated in the business machine, automotive and radio 
and television fields, indicates that any lists of taxable articles should 
ba subject to periodic legislative review to keep it abrest of conditions 
in industry. 

(2) Taxation should be limited to end articles of manufacture. 

The association recommends that excise tax be limited to end articles 
of manufacture, as defined by law. The recognition of this principle 
would mean that articles would be sold tax free for the further manu- 
facture of another end article, whether or not taxable. The law has 
always provided for an exemption in the case of sales for the further 
manufacture of a taxable end article. Public Law 367, enacted at the 
last session of Congress, has extended the exemption to the sale of 
automobile, radio, refrigerator parts, and camera lenses, for use in 


further manufacture of nontaxable end products. This principle, we 
believe, is a good one, and should be made oue of general application, 
so as to avoid completely the indirect taxation of end articles, which 
Congress does not see fit to tax directly. 

Accessories for taxable end articles of manufacture should be taxed, 
if at all, to the extent precisely defined by the Congress. The cur- 
rent practice of taxing otherwise nontaxable articles only “when sold 


or in connection with” the sale of taxable end articles is capricious in 
its application, creates serious competitive inequities, and is difficult 
to olintuiater. 

If the Congress does not wish to impose excise tax on a given article, 
clearly it should not permit the tax to apply simply because of the 
channels of trade through which it reaches the ultimate consumer. 

(3) The tax should be imposed and administered uniformly, and 
without discrimination. 

Your committee, in its report accompanying the 1932 Revenue Act, 
stated : 

It is of the utmost importance that the tax be imposed and administered 
uniformly and without discrimination. Each member of a competitive group 
must pay upon substantially the same basis as all his competitors, even though 
his sales methods may differ. It is expected that the officials in charge of the 
administration of the tax will confer with representatives of each particular 
industry and with groups of taxpayers confronted with similar problems, and 
reach an agreement with them as to the methods by which the amount of their 
tax liability is computed. * * * severe and justified criticism may be expected 
whenever one manufacturer is permitted to pay a lesser tax than his competitors. 

Unfortunately, the statute as drawn failed to provide the Commis- 
sioner with authority to equalize tax liability where the same product 

68693—55 16 
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is sold by the manufacturer. at different price levels of distribution. 
As a result, excise tax payable on a given article will vary greatly de- 
pending upon whether the manufacturer sells it to a national dis- 
tributor, a regional distributor, a local wholesaler, or a retail dealer, 
since the manufacturers’ sales price will vary in accordance with the 
selling and distribution costs incurred. This produces the odd situa- 
tion where a retail dealer is charged less tax for a product by a dis- 
tributor than he is charged by the manufacturer. This actuality puts 
the manufacturer at a competitive disadvantage when he attempts to 
make sales of his own product to a retail dealer. 

To minimize the serious competitive inequities caused by variance 
of tax liability with variance in wholesale price we propose that the 
Commissioner be authorized to establish a “fair manufacturers’ price” 
where a manufacturer makes a sale at other than the first level of dis- 
tribution within the industry, in the ordinary course of trade. How- 
ever, this authority should not be so extensive as to require a taxpayer 
to pay tax in excess of that which would be payable on his actual sales 
price, in an arm’s-length transaction. 

Under the present law it is possible for the manufacturer to achieve 
the desired equalization of excise liability by making all initial taxable 
sales to a related sales company. The selling price on such inter- 
company sales is subject to review by the Commissioner to determine 
whether it represents a price at less than fair market value. If he 
concludes that the price is at less than fair market value, he must 
determine what represents fair market value. 

We cite this fact to illustrate that although the change in the law 
recommended imposes the difficult duty of determining fair manu- 
facturers’ price on the Commissioner, it would require him to do no 
more than he is obliged to do under the present law, and the change 
would render unnecessary the expensive process of establishing selling 
companies to equalize excise tax. 

(4) Exemptions and special relief provisions should be kept to a 
minimum and should apply uniformly among all taxed products and 
industries. 

Exemption and special relief provisions create difficult problems 
of administration, and should be resorted to only where unavoidable, or 
essential to the fair and practical administration of the tax. We find 
that Congress in enacting Public Law 367 has done a commendable 
job in eliminating special exemptions by providing for uniform treat- 
ment of exemptions based on end use of taxable articles. As we stated 
previously, we hope that subsequent legislation will effectively extend 
this end-use exemption to all taxable articles, 

(5) The law should present the least number of compliance prob- 
ems. 

To a certain degree we find the administrative provisions relating 
to compliance requirements inadequate and outmoded. They appear 
to be in need of thorough study and revision, particularly in the fol- 
lowing respects: 

(a) Conditions precedent to the allowance of credits and refunds 
are unduly burdensome, 

(6) The exemption certificate method of validating sales between 
licensed manufacturers and dealers should be simplified by the adop- 
tion of blanket forms of exemption certificates. 
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(c) Certain arbitrary limitations upon the allowance of credits and 
refunds on articles sold for export should be removed. 

(d) Taxpayers should be given the election to report tax liabilities 
on a calendar or accounting month basis. 

A detailed exposition of these and other problems in this field, and 
our recommendations for their solution, will be contained in our sup- 
porting statement to be filed at a later date. 

(6) Appellate and refund procedure should provide prompt, inex- 
pensive channels for determination of tax liabilities and recoveries of 
tax overpaid. 

Taxpayers now have no legal recourse from an adverse Service rul- 
ing either prior to the time of sale and payment of a disputed tax lia- 
bility. In such cases the pw a sole remedy after payment of the 
disputed tax in the event a claim for refund is rejected by the Service 
is to file suit for refund in a Federal district court or the United States 
Court of Claims. This costly and time-consuming procedure un- 
doubtedly has discouraged many manufacturers from contesting tax 
deficiencies. 

Asa further condition precedent to the recovery of taxes erroneously 
or illegally collected, the taxpayer has the always difficult, and fre- 
quently impossible task of establishing that he has borne the burden 
of the tax; a tax, incidentally, which both in theory and fact, is im- 
posed on the manufacturer, and the manufacturer alone. So personal 
is the liability to the manufacturer, that where he has been the victim 
of fraud in connection with the acceptance of otherwise duly executed 
export exemption certificates, there 1s nothing in the law that relieves 
him of his personal liability for manufacturers’ excise. The logical 
application of the statutory “burden of tax” concept has produced the 
harsh rule which holds that tax erroneously overpaid on one sale may 
not even be offset to the extent of additional liability found due on 
other sales. 

The association believes that the present appellate and refund 
procedures are inadequate and should be modified to provide: 

(a) That the United States Tax Court should be granted jurisdiction in the field 
of excise taxation (1) to determine the legality of advance Service rulings issued 
prior to the time of sale or use, and, (2), to redetermine deficiencies in tax prior 
to payment. The number of judges of the Tax Court should be increased in order 
to form a special excise-tax panel to expedite consideration of such cases. 

(b) That arbitrary limitations imposed upon the allowance of refunds and 


credits founded upon erroneous concepts of the statutory imposition of the tax 
have no proper place in an excise-tax system and should be repealed. 


(7) Tax rulings and policy statements should be readily obtainable 
and given maximum publicity. 

The association has been favorably impressed by the recent increase 
in the number of published rulings on manufacturers’ excise. We 
hope that this practice will be continued amplified. However, there is 
still much to be accomplished before it can be said that taxpayers have 
an adequate working list of published rulings at their command. 
There are still subjects on which insufficient information as to Internal 
Revenue Service policy has been published. Two important examples 
of these subjects are cooperative advertising allowances and warranty 
expense. 

It is only recently that many manufacturers have become aware of 
their excise-credit rights arising from cooperative advertising allow- 
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ances. It is safe to say that none is completely familiar with the full 
ramifications of this credit right, and that many are still unaware of 
its existence. We recognize that drafting and processing a ruling on 
this subject is not an easy task, but it is difficult for us to justify the 
lack of published information on a matter of such widespread appli- 
cation, for such a long period of time. 

Prior to the far-reaching decision on warranty expense handed 
down by the Court of Claims in the General Motors case last year, the 
Service’s position on warranty expense was fairly well established 
by published and private rulings. This decision, however, completely 
upset Service policy on warranty expense, and for the 16 months since 
the decision taxpayers have been on tenterhooks, awaiting some ink- 
ling as to the Service’s new position. This question, as well as 
cooperative advertising, should not be an object of conjecture and 
uncertainty for such a long period of time. 

The Service’s new policy with respect to the publishing of current 
rulings is, in our opinion, a commendable step toward the solution of 
this problem. We believe, however, a thorough study and restatement 
of the prior unpublished rulings is necessary in order to relieve uncer- 
tainty and doubts which have plagued taxpayers over the years. 
When all the material is gathered and aici it will surely be found 
that it presents an incomplete mosaic which can only be transformed 
into an entire picture by a rewriting of old rulings and the publishing 
of comprehensive new ones. A compendium of such rulings, after 
the fashion now employed by most States in connection with their 
sales taxes, would go far in implementing the regulations, and intro- 
ducing a much needed element of predictability into the excise system. 

In summary, may I reiterate that a complete review of our selective 
excise system is long overdue. In fairness to those liable for the tax, 
and those burdened with its enforcement, the inconsistencies, inequi- 
ties, and obsolescence, which our study has pointed out, and those 
which others may find, must be faced up to. The association stands 
ready to cooperate to the fullest in the realization of this end. 

The association is, of course, firm in its conviction that the intrinsic 
inequities of a selective system of excise taxes can best be remedied by 
the adoption of a uniform tax on end articles of manufacture. 

That, Mr. Chairman, concludes my statement, and I again express 
my appreciation to the committee for the opportunity to be heard. 

Mr. Foranp. Are there any questions ? 

Mr. Mason. You in your paper have listed many of the inequities 
and problems and the headaches that are attached to our present so- 
-alled selective system of excise taxes. 

On the first page you digress a little bit from listing all of these 
things, and you say in substance that most of these things could be 
done away with if we would wipe off the books this selective system 
and adopt in lieu thereof a flat manufacturers’ excise tax collected at 
the source on all end products. 

That of course has been my contention for quite some time, and 
while this committee has no jurisdiction over that, I am very glad 
that you at least pointed out the real solution of all of these headaches 
attached to our present hodgepodge selective so-called excise taxes. 

I hope that before too long the Ways and Means Committee will 
get down to brass tacks, and say “we have been working on this col- 
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lective excises for the last 20 years, and it is still a mess, and it still 
creates headaches and inequities. Let us really solve the problem by 
adopting a simple tax that will bring in the same amount of money 
and yet do away with most of the headaches.” 

That is all, Mr. Chairman. 

Mr. Foranp. Does the Chair properly understand that the gentle- 
man from Illinois favors a manufacturers’ excise tax ? 

Mr. Mason. He does. I have so stated on the floor of the House 
several times. 

Mr. Foranp. That is as a substitute, and not as an exemption for all 
of this. 

Mr. Mason. As a substitute. It would bring in exactly, as near as 
could be figured, the same amount and the incidence of the tax on the 
economy in general and on the particular taxpayers would be prac- 
tically the same as this selective mess that we now have on the books. 

Mr. Foranp. The gentleman from Illinois has sponsored that type 
of a change over a long period of time. I am wondering if he has any 
hopes of better success in the future. 

Mr. Mason. Oh, indeed, it is bound to come, Mr. Chairman. It is 
bound to come if we want to have an equitable system. I do not claim 
credit for being the originator of it. I give that credit to one of the 
greatest men that ever Si at on this committee, Congressman Rainey, of 
Illinois, a great Democrat, and to another great Democrat, the Speaker 
of the House, John Garner. They, as far as I am concerned, are the 

fathers of this legislation, and I am just following in their footsteps. 

Mr. Foranp. Mr. Herlong, you may proceed. 


Mr. Hertone. I have a couple of questions that I would like to ask. 
On page 7 of your prepared statement, you stated : 


To minimize the serious competitive inequities caused by variance of tax lia- 
bility with variance in wholesale price we propose that the Commissioner be 
authorized to establish a “fair manufacturers’ price” where a manufacturer 
makes a sale at other than the first level of distribution within the industry, 
in the ordinary course of trade. 

I am wondering why you suggested a “fair manufacturers’ price” 
should be based on the first level of distribution within the industry, 
instead of the general level of distribution within the industry. 

Mr. Orem. Mr. C ongressman, I think here we are talking in terms 
of manufacturers’ tax, and we are trying to think in terms of the 
first sale that he would make normally. That would be what the tax 
should be based on. That is our thinking on the subject. 

We have to arrive at some place, and the ordinary conception of a 
manufacturers’ sale is the first sale made. It might go to a jobber or 
distributor or retailer down to the consumer. So we try to keep the 
tax based on the first level, and of course it also has administrative 
import. We feel that would be the least number of people involved. 

Mr. Hertone. You think more along the line of the proposal of the 
distinguished gentleman from Illinois? 

Mr. Orem. We are talking of a manufacturers’ tax here, and it is 
true. We are not talking of a retailers’ or some other level of tax. 

Mr. Mason. Would the gentleman yield for just a moment to clarify 
that ¢ 

The manufacturers’ tax in the first instance is based on the cost of 
producing. When it gets down to the retail level, it has the cost of 
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advertising, the cost of distribution, and all of those things added, 
which of course piles up. So if it is limited to the first transaction, 
the first sale, it is then a simple manufacturers’ excise tax. 

Mr. Hertone. Now, on page 10 of your report, Mr. Orem, you 
stated or you commented on the Service’s new policy of publication 
of rulings. You said to the effect that these old, on rulings 
should be studied and should be published, I gathered from your 
statement. 

Mr. Orem. That is right. To amplify that a little more, what we 
have in mind is that over a great number of years there have been 
many, many rulings, the majority of which have been unpublished. 
We think, and we heard the Treasury say, that they were considering 
studying the revising of the regulations. We cannot see how they 
could revise the regulations unless they went back and reviewed all 
of their rulings. We feel that it would be necessary or we would then 
review the rulings and much of the material that has been covered by 
these separate ruluings would then be incorporated in the new regu- 
lations. 

Then that would lessen the number of unpublished rulings that 
would now have to be published, but we would then be provided with 
os established body of rules or regulations which we do not have 
today. 

We say, and we feel, that the Service is to be commended in attempt- 
ing to publish more rulings but we do not think that their attention 
should be directed just to current rulings as they come through. We 
don’t think that that is sufficient, because we still have a large body 
of unpublished rulings that the taxpayers need to know about. 

Mr. Hertone. I believe I understood Mr. Winkle to say that they 
intended to go back and make a study of them, but there were certain 
of these unpublished rulings which were out of date, or had to do 
with matters that were not current problems that they, of course, 
would not go into. 

Mr. Orem. Mr. Congressman, that it what we would like to know, if 
they are out of date. 

Mr. Hertone. Thank you. 

Mr. Foranp. Mr. Orem, what has been the experience of the mem- 
bers of your organization relative to the new administration setup 
in the excise tax field? 

Mr. Orem. We feel that under the new setup where the excise tax 
has been combined together with the income tax, it has presented 
some difficulties, one being on audits where we find that income tax 
men generally are not trained in this field. We do think it is a field, 
and we think it is an important field, and we think it has a lot of 
difficult problems. Under the old setup where they had a separate 
excise tax squad out in the field, you were dealing with people that 
had precise technical knowledge in this field. 

Another problem which seems to have arisen under the new setup 
is getting rulings or systems rulings from various local offices. Gen- 
erally, it coula be expected that if this procedure goes on with more 
experience, it may be better. 

Mr. Foranp. Do you encounter problems because of conflicting 
regulations, or rulings? 
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Mr. Orem. To my personal knowledge, I would say no at this 
point, although I have heard of some. I might think of my own 
experience where some of the local offices, often do not have the ruling 
that we had, or they have a different ruling. We have a more recent 
ruling or something of that nature. 


Mr. Foranp. The up-to-date ruling has not passed down to the 
field quick enough? 


Mr. Orem. That happens in some cases; yes, sir. 
Mr. Foranp. What do you think is the cause of that? Is it lack 


of speed in getting them out, or a little negligence along the road or 
something ? 


Mr. Orem. Not being in the inner workings of the Service, I can- 
not answer that question. 


Mr. Foranp. In your opinion or in your experience, has the number 
of field audits increased or decreased under the new setup ? 

Mr. Orem. I would answer that by saying to my knowledge there 
has been no increase in field audits of excise taxes. 

Mr. Foranp. Are there any further questions? If not, we thank 
you very much for your contribution, Mr. Orem. 

(Mr. Orem later submitted the folowing supplemental statement :) 


SUPPLEMENTAL MATERIAL SUBMITTED BY CHARLES R. OREM, JR., CHAIRMAN OF THE 
SUBCOMMITTEE ON Excise Tax ADMINISTRATION OF THE TAXATION COMMITTEE 
OF THE NATIONAL ASSOCIATION OF MANUFACTURERS 


This supplemental material is submitted to the subcommittee pursuant to per- 
mission granted on October 7, 1955. At the time of our oral presentation we 
attempted to briefly outline the changes recommended by the NAM for a reform 
of the selective system of manufacturers’ excise taxes. The association members 
believe that the present system is in need of a comprehensive, substantive revision 
and offer this detailed statement of recommendations for study by the committee 
and its staff. We wish to commend the subcommittee members and distinguished 
chairman for undertaking this much-neded review of the technical and admin- 
istrative problems of excises. 

Originally enacted as a temporary revenue expedient in 1932, manufacturers’ 
excise taxes seem to have become a permanent pillar of the Federal tax structure. 
In the fiscal year ended June 30, 1954, the selective manufacturers’ excise taxes 
imposed under chapter 29 of the Internal Revenue Code of 1939, and chapter 32 
of the Internal Revenue Code of 1954, produced revenues in excess of $2.6 billion. 

In addition to specific taxes on tires and inner tubes, gasoline, lubricating oils, 
and matches, chapter 32 imposes ad valorem taxes at widely varying rates on 
certain prescribed types of automobile vehicles, parts and accessories, radio and 
television receivers, phonographs and records, musical instruments, refrigerators, 
freezers, air conditioners, firearms, shells and cartridges, sporting goods, electric, 
gas and oil appliances, cameras, lenses and films, business machines, electric-light 
bulbs, fountain and ball-point pens, mechanical pencils and lighters. 

The present system of selective, discriminatory manufacturers’ excise taxes 
requires extremely complicated administrative provisions to avoid inequities 
and competitive inequalities beyond those inherent in such a system. Existing 
administrative provisions have proved to be inadequate, thereby creating difficult 
enforcement problems for the Government as well as burdensome and costly 
compliance problems for taxpayers. 

The association continues to advocate the substitution of a uniform excise tax, 
preferably at the manufacturers’ level, for all present excises except those on 
alcoholic beverages and tobacco. The adoption of a uniform manufacturers’ 
excise tax would eliminate not only the discrimination, but also many of the 
enforcement and compliance problems arising out of the present selective system. 

Based upon our studies, we urge that the underlying statutes, regulations, 
and administrative procedures should be made to conform to these fundamental 
criteria : 

I. Excise liability should be as nearly as possible ascertainable in advance of 

a taxable transaction. 
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II. Taxation should be limited to end articles of manufacture. 

III. The tax should be imposed and administered uniformly, and without 
discrimination. 

IV. Exemption and special relief provisions should be kept to a minimum, and 
should apply uniformly to all taxed products and industries. 

V. The law should present the least number of compliance problems. 

VI. Appellate and refund procedures should provide prompt and inexpensive 
channels for determination of tax liabilities and recoveries of tax 
overpaid. 

VII. Tax rulings and policy statements should be readily obtainable and given 
maximum publicity. 


I. EXCISE TAX LIABILITY SHOULD BE AS NEARLY AS POSSIBLE ASCERTAINABLE IN 
ADVANCE OF SALE 


Unlike an income tax which is payable only in the event of a realized profit, 
a manufacturers’ excise tax is payable simply by virtue of a taxable sale or 
use of a given article. Frequently, the amount of excise tax payable is greater 
than the manufacturers’ margin of profit. Under such circumstances, the failure 
of the manufacturer to collect the applicable excise tax at the time of sale to his 
vendee will result, when the manufacturer has to pay the tax later, in the forfei- 
ture of his entire net profit. To prevent serious and irreparable losses to 
manufacturers, clear, comprehensive, and readily applicable rules must be 
provided to permit the determination of the excise tax liability prior to the 
time of sale. The law, regulation and published rulings of the Internal Revenue 
Service (IRS) should permit a taxpayer to determine promptly (@) whether or 
not a given article is subject to excise tax and, if so subject, (b) whether or 
not he will be deemed to be the “manufacturer” for purposes of collecting and 
reporting the tax liability. 

A. Statutory definition of “manufacturer” required 

Although clearly indispensable to the proper functioning of any system of 
excise taxation, no statutory definition of the term “manufacturer” or “importer” 
is found in the law. Section 316.4 of regulations 46, CFR, 1949 edition, is 
hardly more helpful. In language unchanged since 1932, despite some 20 years 
of added administrative experience, the term “manufacturer” is simply stated 
to “include”— 

1. A person who produces a taxable article from scrap, salvage or junk 
material, as well as from new or raw material— 
(a) By processing, manipulating, or changing the form of an article, 
or 
(b) By combining or assembling two or more articles, 
2. A person who sells an article in a “knockdown” condition, but com- 
plete as to all component parts; and 
8. Under certain circumstances, as where a person manufactures or pro- 
duces a taxable article for a person who furnishes material and retains 
title thereto, the person for whom the taxable article is manufactured or 
produced. 

No serious fault can be found with the regulations as far as they go. The 
principal criticism is that neither the law nor the regulations provide sufficient 
definitive tests by which a person may readily determine whether or not he will 
be deemed to be the statutory manufacturer of the taxable article for excise-tax 
purposes. Nowhere, to our knowledge, is there a published definition of the 
term “importer.” It seems fundamental that terms such as these, which are 
basic concepts, should be defined by statute. 

A situation demonstrating the need for statutory clarification of the term 
“manufacturer” is found in those cases where the vendee of the taxable article 
exercises substantial control over its manufacture and sale. As pointed out very 
briefly in the regulations “Under certain circumstances, as where a person manu- 
factures or produces a taxable article for a person who furnishes material and 
retains title thereto, the person for whom the taxable article is manufactured 
or produced and not the person who actually manufactures or produces it, will 
be considered the manufacturer.” * 


1 Regulation 46 (1940), sec. 316.4. 
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Thus, where the Y company manufactures for X company products sold 
as products of the X company which controls the production, specifying what 
ingredients are to be used, X company is the manufacturer.’ 

The mere fact that the producer’s entire output is sold to a single customer 
who may fix the specifications, render assistance in designing the product, in 
acquiring materials and supplies for its manufacture, and under whose trade 
name the article will be sold, should not be determinative. Each case requires 
an evaluation of all factual circumstances before it can be established that 
the degree of control exercised by the purchaser is sufficient to constitute him 
the “manufacturer” for excise-tax purposes. 

Among the factors now taken into consideration by the Service and the courts 
are— 

1. Ownership of patent rights under which article is manufactured. 

2. Ownership of trade name under which article is sold. 

3. Degree of control exercised by purchaser over production of the taxable 
article. 

Under this approach to the problem, the interested parties are unable to 
apply a definite set of tests to determine conclusively who is the manufacturer. 
It is unlikely that any factor of this nature, or combination of them, could be 
incorporated in any statutory definition of the term ‘manufacturer’ which would 
more readily permit taxpayers to determine this question without resort to time- 
consuming requests for administrative rulings. As a more practical alternative, 
it is recommended that the statute provide that the “manufacturer” for excise- 
tax purposes be deemed to be the person who performs the physical operation 
of fabrication or assembly. 

The problem of determining who is the “manufacturer” is also prevalent 
in the field of automobile parts and accessories. In many cases articles such 
as brake linings, glass, pistons, seat covers, etc., require further cutting, fitting, 
or processing by the original manufacturer’s vendee. The Service has ruled, 
for example, that the producer of a finished piston which merely has to be 
ground down to insure a perfect fit in a cylinder will be deemed to be the statutory 
manufacturer thereof. But where the piston is sold in such condition as to 
require further machining before it will fit a cylinder, the person who further 
machines and finishes it will be held to be the manufacturer.’ In a later ruling, 
the Service “clarified” its position by ruling that pistons, semifinished, will be 
taxable if they have reached such a stage that they constitute articles commonly 
or commercially known as parts and accessories even though fitting operations 
may be required in their installation.‘ 

Auto repairmen are confronted with the Service’s administrative interpreta- 
tion that if the part or accessory is cut or produced from lengths or rolls of 
material for immediate use in a repair job on which he is then working, the 
repairman will not be deemed to be a manufacturer of a taxable article. But 
where the repairman makes up a quantity of parts and places the finished articles 
in stock for future use or sale, the repairman thereby becomes the “manufac- 
turer,” and his subsequent sale or use thereof is taxable.* 

In the absence of statutory guidance, the Service has been obliged to devise 
elaborate tests for distinguishing between mere “repairmen” and “rebuilders” 
in the nature of manufacturers. Thus, where the repair shop operator merely 
disassembles, cleans, and reassembles unserviceable units taken in exchange 
from a car owner (including in the job any machining or replacing of parts 
which is necessary) and uses such rebuilt unit as a replacement of the next 
unserviceable unit which a car owner brings to his shop, he will not be deemed 
a manufacturer and no tax liability is incurred. On the other hand, a person 
who is engaged in the business of rebuilding automobile parts to be placed in 
stock for resale is liable for the tax.’ In one cited case, however, the court 
held that the rebuilder was not the manufacturer notwithstanding that the 
articles surrendered by the customer were of a fungible nature and could not 
be specifically related to the rebuilt articles received in exchange." 


. C. M. 16223, cB XV-1, 380. 

. T. 394, CB 1-2, ae. 

. T. 573, CB XI-2, 473. 

. T. 824, CB XIv_ ‘ot ‘368. 

. T. 932, CB 1945, “431. 

ecker-Florence Electric Co. v. U. 8. (D. C. Mo., 1938, 24 AFTR 1123). 
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Thus, we recommend that chapter 32 be amended to provide for a definition of 
the term “manufacturer” along the following lines: 


“(a) The person who physically produces a taxable article shall be 
deemed to be the manufacturer thereof without regard to— : 

“(1) The ownership of the brand or trade name under which such 
article is sold. 

(2) The ownership of, or license to use, the patents, formulas, or 
processes under which such article is manufactured, used, or sold. 

“(b) Where an article is manufacture and/or processed by two or more 
persons, each in turn acquiring title to such article, the person last manu- 
facturing or processing the article into the form or condition in which it 
is commonly advertised and/or offered for sale shall be deemed to be the 
manufacturer thereof.” 

The adoption of a statutory definition of “manufacturer” patterned along the 
lines suggested would secure these advantages: 

1. It would define “manufacturer” in the least controversial terms— 
physical processing or assembly. 

2. By establishing the last of two or more processors as the statutory 
manufacturer, it will tend toward competitive equality by assessing tax at 
uniform stage of production. 

With such a definition of the term “manufacturer” it would be necessary to 
authorize the Commissioner to make necessary adjustments to the manu- 
facturer’s sale price where his vendee or any other person furnishes without 
cost or at a reduced cost materials, services, etc. 


B. Taxed or exempted articles should be clearly defined 


Any system of excise taxation requires that the article to be taxed or exempted 
should be clearly defined or enumerated by statute to minimize the need for fre- 
quent resort to administrative rulings and interpretation. A statutory listing 
of taxable articles is not only essential to proper tax administration but re- 
duces possible conflict with congressional intent and exercise of legislative pre- 
rogatives by administrative determinations. 

We are aware that our recommendation for statutory definition or listing is 
not going to provide all the answers for all time, as no list of taxable articles 
ean remain static within the growth of our dynamic economy and technological 
progress. To illustrate, notwithstanding a fairly specific listing of household 
appliances in the code, IRS was recently asked to rule on whether a washer- 
drier was subject to the tax on household driers. This unit is not merely a 
combination of a washer and a drier, but is in fact a single machine, the im- 
portant components of which are vital to the dual functions which the machine 
performs. There are numerous other illustrations of the problems caused by 
inadequate statutory description or definition, some of which may be of interest 
in studying possible revisions of the Revenue Code. For instance, section 4131, 
Internal Revenue Code, imposes a tax on “electric light bulbs and tubes,” with- 
out defining what is meant by an electric light bulb and tube. In administering 
this section, the Internal Revenue Service has held, under the catchall definition 
in the regulations, that a projection lamp is subject to tax as an electric light 
bulb, even though the lamp is designed and economically suitable for use solely 
as a component of another type of taxable article, a picture projector. Thus, 
under this ruling a projection lamp may be purchased tax-free for the further 
manufacture of a projector, an article subject to tax at the rate of 5 percent, 
whereas the lamp itself is subject to the 10 percent rate on electric light bulbs, 
when it is sold as a spare or replacement part for a projector. 

The taxation of auto parts and accessories is another area where the lack of 
adequate statutory definition causes serious administrative difficulties. The 
only enumeration furnished in section 4062 (a) is that of “spark plugs, storage 
batteries, leafsprings, coils, timers, and tire chains” which are taxable if “suit- 
able for use on or in connection with, or as component parts of” automobiles, 
trucks, or tractors whether or not primarily designed or adapted for such use. 
In all other cases the tax is imposed on “parts or accessories (other than tires 
and innertubes and other than radio and television receiving sets)” for the 
same enumerated automotive vehicles. While language of this broad nature 
may be legally adequate, it is much too vague to enable thousands of small manu- 
facturers to determine whether or not a specific article meets the standards of 
“suitability” as this term may be currently interpreted by the Service. Despite 
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the critical importance of the term “suitable for use” only one ruling, of limited 
application, has been published by the Service to guide taxpayers. 

The Service construes the law to require the taxation of components of parts 
and accessories." Thus gears, flexible shafts, and flexible housings for speed- 
ometers and parts and accessories for engines, axles, steering gears, etc., are 
regarded a taxable. The administrative decision to extend the imposition of 
the tax to the subcomponent level requires difficult distinction between true auto- 
mobile parts and accessories and general commercial commodities or raw ma- 
terials.” Thus, radiator cores, overflow pipes, filler pipes and other articles used 
in the construction of complete automobile radiators, which are of such a nature 
that they are incapable of being satisfactorily used or installed by any person 
other than a skilled radiator man or a manufacturer of radiators, are not finished 
parts, but are raw materials and are therefore not taxable when sold separately.” 
It is difficult to believe that the Congress would either propose or acccept the 
degree of skill required to install an article as a practical test of taxability under 
any system of excise taxation. 

A further illustration of the enforcement and compliance difficulties caused by 
the lack of adequate statutory definitions of taxable articles is found in Revenue 
Ruling 21 which is set forth in appendix A and deals with the subject of taxable 
and nontaxable lifting jacks. 

These illustrations support our premise that the satisfactory operation of a 
manufacturers’ excise tax requires that the articles intended to be taxed be 
clearly defined in the law. Vague reference to broad classes of items conditioned 
upon subjective tests of usage, suitability, adaptability, and the like should be 
avoided. The principle here enumerated was given recognition by the Congress 
when imposing additional excise taxes under the Revenue Act of 1941. Thus in 
section 4161, I. R. C., taxpayers are furnished with a precise enumeration of the 
types of sporting goods which Congress intended to tax beginning with “bad- 
minton nets; badminton rackets (measuring 22 inches overall or more in 
length) ; badminton racket frames (measuring 22 inches overall or more in 
length) ; badminton racket strings; badminton shuttlecocks; badminton stand- 
ards ;” and continuing through “tennis balls; tennis nets; tennis rackets (measur- 
ing 22 inches overall or more in length); tennis racket frames (measuring 22 
inches overall or more in length) ; tennis racket string ;”’. 

In this manner both the Service as well as manufacturers are left in no doubt 
as to what Congress intended to tax. There is no need to resort to administra- 
tive rulings presenting fine distinctions between children’s toy models of sporting 
goods and taxable articles, nor is there any question respecting the exempt nature 
of badminton and tennis court marking tapes, racket presses, tennis net stand- 
ards, and similar minor apurtenances to the game. Similar detailed enumera- 
tions are found in the sections imposing tax on electric, gas, and oil appliances 
(sec. 4121 (a)), photographic equipment (sec. 4171), and business and store 
machines (sec. 4191). Two collectors mimeographs listing articles considered 
taxable under the retail excise on sales of luggage and toilet preparations have 
been most useful, but there should be a minimum of administrative excise of such 
legislative prerogatives. 

It may be argued that a corresponding effort to enumerate all taxable motor 
parts might require the listing of several hundred different items. If this is 
true, it is equally true that the bulk of the tax revenues derived are from a 
relatively small number of major parts and accessories. Beyond question of 
doubt, the burden of compliance and enforcement with respect to the vast num- 
ber of minor parts and parts of parts is out of all proportion to the revenues 
derived. 

It aie also be argued that some tax loss may be sustained if the specific listing 
inadvertently omitted a significant article or failed to include a new type of 
related article introduced upon the market. 

The answer in either event is that Congress meets in annual session and the 
omission, if contrary to the intent of Congress, can be readily cured. These ob- 
jections should be regarded as trifling when weighed against the great need for 
added certainty in defining taxable articles in simple and understandable terms 
with the consequent relief of enormously complicated and burdensome com- 
pliance and enforcement problems. 


®§. 7 659, CB XII-1, 396. 


2 


1% §. T. 448, CB III-1, 462. 
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II. TAXATION SHOULD RE LIMITED TO END ARTICLES OF MANUFACTURE 


The association recommends that excise tax be limited to end articles of man- 
ufacture, as defined by law. The recognition of this principle would mean that 
articles would be sold tax free for the further manufacture of another end 
article, whether or not taxable. The law has always provided for an exemption 
in the case of sales for the further manufacture of a taxable end article. Pub- 
lic Law 367, 84th Congress, has extended the exemption to the sale of automobile, 
radio, refrigerator parts, and camera lenses, for use in further manufacture of 
nontaxable end products. This principle should be made one of general applica- 
tion, so as to avoid completely the indirect taxation of end articles, which Con- 
gress does not see fit to tax directly. 


A. Accessories should be taxed only as defined by Congress 


Accessories for taxable end articles of manufacture should be taxed, if at all, 
to the extent precisely defined by the Congress. The current practice of taxing 
otherwise nontaxable articles only “when sold on or in connection with” the sale 
of taxable end articles is discriminatory and capricious in its application, creates 
serious competitive inequities and is most difficult to administer. 

Chapter 32, Internal Revenue Code, now reveals a curious lack of consistency. 
Thus the law requires the payment of tax on parts or accessories therefor, sold 
on or in connection with the sale of the following articles: 

Section 4061 (a). Automobiles, trucks, trailers, etc. 

Section 4141. Radio and television receiving sets and phonographs 

Section 4111. Refrigerators, deep freezers and self-contained air conditioners 
Section 4161. Sporting goods 

Section 4121. Electric, gas, and oil appliances 

Section 4171. Photographic equipment 

Section 4191. Business and store machines 

To the contrary, no corresponding provision is made applicable to these 

articles: 
Section 4071. Tires and inner tubes 
Section 4151. Musical instruments 
Section 4181. Firearms, shells and cartridges 
Section 4201. Mechanical pencils, fountain and ball point pens, and cigar, 
cigarette, and pipe lighters 

If the Congress does not wish to impose an excise tax on a given article, 
clearly, it should not permit the tax to fall upon the article simply because 
of the channels of trade through which it reaches the ultimate consumer. An 
example of the type of inequity which inevitably results from this policy is 
found in the case of a business-machine manufacturer also selling a table de- 
signed to hold the business machine. Such tables, when sold separately, are 
not subject to excise tax. If the machine and table are sold to the manufacturer's 
vendees in separate and unrelated transactions, the 10 percent excise tax applies 
only to the machine. But if the manufacturer, in an effort to increase his sales 
of tables, incorporates both articles in a single package to be merchandised as a 
unit, the 10 percent tax will apply to his total combined sales price. Since the 
manufacturer cannot charge more for the combined unit than he would charge 
upon the sale of the same articles when sold separately, he is left with one of 
three difficult choices: 

1. Absorb the tax differential on the sale of the packaged unit. 

2. Increase the price of the table when sold separately by 10 percent. 

3. Abandon the practice of selling tables “on or in connection with the 
sale” of the taxable business machines. 

The administration of the tax, insofar as it relates to accessories, presents 
difficulties out of proportion to the revenue produced. The clause “sold on or in 
connection with the sale thereof’ is sufficiently broad in its scope as to require 
the Service to look beyond the fact that the accessory may have been packed, 
shipped, sold and invoiced separate from the principal taxable article. In such 
cases the Service may attempt to collect a tax on the accessory by demonstrat- 
ing that over a period of time the articles were sold in matching quantities. 
This, in turn, may produce varying results among customers of the same manu- 
facturer depending upon whether similar accessory items were purchased for 
resale as repair or replacement parts and also whether single or multiple pur- 
chase orders were placed. It is common practice among manufacturers and 
their customers to avoid this problem to a considerable extent by judicious 
purchasing procedures. 
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It may be suggested that the repeal of the clause “including parts or acces- 
sories therefor sold on or in connection with the sale thereof” may lead to wide- 
spread tax evasion among manufacturers who sell stripped-down versions of 
their products. This is easily refutable for several reasons: 

1. There are tax-saving possibilities available now through “stripping” opera- 
tions but the practical problems involved have kept the practice from being 
used on any widespread basis. 

2. If the “stripping” operation was of sufficient magnitude to produce a signifi- 
cant tax savings, it would ordinarily make the ultimate assembler of the finished 
article the “manufacturer” for excise-tax purposes. 

3. Virtually without exception, the articles subject to tax are highly intricate 
pieces of apparatus mass produced under the most exacting manufacturing, 
quality-control, and final test standards. It would be both uneconomical and 
impractical to sell such articles in less than their final manufactured form. 
Moreover, the tax would be imposed if the article is sold in a knockdown con- 
dition. 

4. Manufacturers are in business to sell goods, not to evade tax. The elimina- 
tion of parts, whether or not essential to the operation or appearance of the article 
would result in an immediate loss of sales and profits. 

The present policy of taxing accessories only when sold in association with 
a taxable-end article is not required to prevent tax evasion and should be re- 
pealed. If Congress wishes to tax certain articles commonly sold as acces- 
sories, it should do so only by statutory definition. 


lll. THE TAX SHOULD BE IMPOSED AND ADMINISTERED UNIFORMLY, AND WITHOUT 
DISCRIMINATION 


The House Ways and Means Committee, in recommending in 1932 a general 
excise tax, said in its report: 

“It is of utmost importance that the tax be imposed and administered uni- 
formly and without discrimination. Each member of a competitive group must 
pay upon substantially the same basis as all his competitors, even though his 
sales methods may differ. Consequently, the bill requires that every effort be 
made to ascertain the manufacturers’ or producers’ price at the place of manu- 
facture or production. * * * This price may be established with respect to any 
particular sale or class of sales, for example, by existing wholesale prices, or 
by a system of discounts from retail prices, or by a building up from the cost 
of production, whichever method may be the most practical * * * 

“It is expected that the officials in charge of the administration of the tax 
will confer with representatives of each particular industry and with groups 
of taxpayers confronted with similar problems, and reach an agreement with 
them as to the methods by which the amount of their tax liability is computed. 
A principle agreed on in this manner should be applied uniformly to each mem- 
ber of the industry or group, whether or not he participated in the conference. 
Severe and justified criticism may be expected whenever one manufacturer is 
permitted to pay a lesser tax than his competitor” (H. Rept. No. 708, 72d Cong., 
Ist sess. ; C. B. 1939-1 (pt. 2), 480). 

Notwithstanding this statement of intent, the code failed to vest in the IRS 
authority to equalize tax liabililty where the same product is sold by the manu- 
facturer at different price levels of distribution. Thus, except in the case 
of sales at retail, on consignment, or at less than “arm’s length,” as provided 
for specifically in section 4216 (b), the Commissioner is given no discretion 
with respect to the determination of ‘‘fair manufacturers’ sales price’ as a 
means of granting administrative relief from the types of competitive inequi- 
ties foreseen by Congress as a result of differences in methods of manufacture 
and sale. 

This axiom of equality of treatment is violated by the application of the 
manufacturers’ excise tax in different dollar amounts to the same product, de- 
pending upon whether the manufacturer sells it to a national distributor, a 
regional distributor, a local wholesaler or a retail dealer, since the sales price 
will be according to the selling and distribution costs incurred. For example, 
assume that an article can be manufactured and sold at a fair profit for $100: 

Customer A, a large national distributor of consumer durables sold under its 
own trade name, places an order for 50 percent of the manufacturer’s total 
capacity. It furnishes certain design and engineering assistance, special tool- 
ing, and agrees to accept responsibility for 90-day product warranty. Because 
of its buying power and the valuable contributions which it makes toward the 
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manufacturing process, and because the manufacturer is relieved of all dis- 
tribution costs, including national advertising, the manufacturer’s sales price 
is fixed at $80. The tax at 10 percent will be $8. 

Customer B is one of a number of regional distributors selling an identical 
article (except for minor design characteristics) under the manufacturer’s na- 
tionally advertised trade name. The price is $100 and the tax $10. 

Customer C is a metropolitan department store, also selling the article under 
the manufacturer’s nationally advertised trade name. Because of its large 
buying power and large local advertising program, it is able to buy the article 
direct from the factory in carload quantities at $110. The tax will be $11 not- 
withstanding the fact that the manufacturer may pay over the $10 differential as 
a subsidy allowance to the franchised distributor for the partciular territory. 

Customer D is a retail dealer in a key metropolitan area where, because of 
severe competition, the manufacturer has found it necessary to establish a direct 
factory branch. ‘The sales price must cover cost of local wholesale distribution 
and is fixed at $120. The tax will be $12. 

Each of these customers is purchasing from the manufacturer the same product 
and yet each of these customers pays a different amount of tax. The intrinsic 
value of the item sold by the manufacturer is the same in each case and yet 
because of the different channels of distribution, a varying amount of tax is paid. 

In the case of manufacturers selling to regional distributors, department 
stores, and other key retail dealers, the tax differential with respect to the last 
two classes of customers may be readily avoided by establishing a wholly owned 
sales subsidiary through which sales to such classes of customers is made. Since 
the sale between the manufacturer and its wholly owned sales subsidiary is less 
than “arm’s length,” the Commissioner is now authorized under section 4216 (b) 
to establish a fair manufacturers’ price. Ordinarily this will be fixed at the 
price for which sales of the same article are made to regional distributors. In 
this manner equality of tax treatment may be achieved among all classes of 
customers except national distributors. We note this to illustrate that even 
though our recommendation imposes the difficult duty of determining fair manu- 
facturers’ price on the Commissioner, it requires no more of an obligation than 
is required under the present law, and would serve to eliminate the process of 
establishing sales subsidiaries to equalize the excise tax. 

Unfortunately, the establishment of a sales subsidiary with no other justifica- 
tion than the legal avoidance of excise tax creates internal management prob- 
lems, additional overhead expenses, and, in many cases, subjects the manufac- 
turer to the multiple application of State and local gross receipts and other taxes 
which may be even more burdensome than the exicse-tax differential which he 
otherwise must absorb. 

To relieve tax differentials among competitors caused solely by differences in 
sales methods, we propose that the Commissioner be authorized to establish a 
“fair manufacturers’ price’ where a manufacturer makes a sale of a taxable 
article at other than the first level of distribution within the industry, in the 
ordinary course of trade. This price may be established with respect to any 
particular sale or class of sales, for example, by existing wholesale prices of 
similar articles at the first level of distribution within the industry, by a system 
of discounts from retail prices, or by a building up from the cost-of production, 
whichever method may be most practical in any given case. The Commissioner 
also would make needed adjustments for materials and services furnished with- 
out cost or at a reduced cost. The Commissioner should be further authorized 
and directed to fix the methods by which this end can be accomplished, after con- 
ferring with representatives of each particular industry and with groups of 
taxpayers confronted with similar problems. However, no taxpayer, at any 
time, should be required to pay tax in excess of the tax that would be payable 
on his actual sales price in an arm’s-length transaction. 


IV. EXEMPTION AND SPECIAL RELIEF PROVISIONS SHOULD BE KEPT TO A MINIMUM, AND 
SHOULD APPLY UNIFORMLY TO ALL TAXES, PRODUCTS, AND INDUSTRIES 


Exemption and special relief provisions create difficult problems of adminis- 
tration, and should be resorted to only where unavoidable, or essential to the 
fair and practical administration of the tax. We find that Congress in enacting 
Public Law 367 has done a commendable job in eliminating special exemptions 
by providing for uniform treatment of exemptions based on end use of taxable 
articles. We look toward the passage of legislation that will effectively extend 
this end-use exemption to all taxable articles. There is surely as much merit 
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in exempting electric light bulbs from tax when used in the further manufacture 
of a nontaxable end article as there is in exempting radio components, refrigerator 
components, or auto parts used in manufacturing the same article. 

We offer the following suggestions on the subject of exemptions relating to— 


1. Sales to a jobber for resale to another manufacturer for the further 
manufacture of another end article. 


Section 4220, IRC, now provides exemption for most sales of this nature. How- 
ever, an inequity exists in this area which requires attention. Although infre- 
quent, it sometimes happens that (1) the jobber does not know, and cannot 
inform the first manufacturer, at the time of purchase that the article will ulti- 
mately be resold for use in the further manufacture of another end article or 
(2) the article is resold to a second jobber before resale to the manufacturer of 
another end article. In either case, the exempt nature of the sale is destroyed 
under the current construction of the law by IRS.” 

The association believes that the ultimate facts, if supporting the basis for 
exemption intended by the Congress, should prevail. The law should be amended 
to permit the drafting of more reaiistic regulations in accordance with the clear 
intent of Congress to avoid double taxation. 


2. Sales of articles for the exclusive use of a State, Territory, or political 
subdivision thereof, including the District of Columbia. 


The association is not opposed in principle to an exemption for State and local 
government units. However, considerable effort and expense is incurred where 
the exempt governmental unit purchases from a retailer an article on which 
excise tax has been paid. In such cases the exemption certificate must be fur- 
nished the retailer who either sends it, or an affidavit of its existence in his 
possession, to the wholesaler for transmittal to the original manufacturer of 
the article. The manufacturer is then obligated to claim a credit or refund 
from the Government which in turn is passed back to the wholesaler, to the 
retailer, and ultimately to the governmental purchaser. It may be appreciated 
that this is a time-consuming and costly process for all concerned. 

Confronted with a similar problem under liquid fuels and other excise taxes, 
many States have authorized exempt governmental units to make application for 
tax refunds direct to the tax-collecting agency. Not only has their method proved 
more convenient but it has been found to be an effective means of preventing 
fraud through the falsification of exemption certificates. It is recommended 
that similar provision be made for direct refunds under the Federal manufac- 
turers’ excise-tax system. 

At one time, sales to the United States were also exempted under section 3442 
of the 1939 code. The association recommends that the present policy of taxing 
sales to the United States should be continued as well as the authority of the 
Secretary of the Treasury to grant unlimited exemption where found to be in 
the interest of sound administration and to the full benefit of the United States. 

The association is in accord with the type of special relief afforded affected 
parties under Public Law 317, 84th Congress, but feels that it is inequitable to 
single out and confine the special relief to leases of trailers or semitrailers suit- 
able for use with passenger automobiles. We would propose that the same 
method of taxing leases should be applied to all articles which are both sold and 
leased, and where there is an established market price upon which to compute 
the excise-tax liability. 


Vv. THE LAW SHOULD PRESENT THE LEAST NUMBER OF COMPLIANCE PROBLEMS 


The association is gratified that Congress recognized the need for the recodi- 
fication and rearrangement of administrative and procedural provisions in con- 
nection with the 1954 Revenue Code. It will be recalled that in 1953 the NAM 
recommended, as the first essential step in the process of clarification and 
simplification that complete recedification of all administrative provisions of 
the code was necessary. However, there is still need for a thorough study and 
substantive revision of the present inadequate and outmoded statutory and regu- 
latory provisions relating to compliance requirements. While minor technical 
changes required by statutory amendments to the code have been made from 
time to time, the substantive interpretative and administrative provisions of the 
regulations relating to excises have remained basically unaltered since 1932. 

LL 


“ Regulation 46 (1940), sec. 316.22. 
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Two decades of experience in the actual administration of manufacturers’ 
excise taxes have shown that the regulations are obsolete, ambiguous, and inade- 
quate. Proof of this is seen in the fact that the Service continues to find it 
necessary to issue thousands of interpretative rulings on issues not clarified or 
comprehended in the regulations. Despite this vast body of interpretative mate- 
rial, virtually none of it has ever found its way into published form, although 
there has been improvement recently in the issuance of published rulings. 

Any revisions of the law and attendant revision of the regulations should give 
due regard to these specific recommendations: 


A. Conditions precedent to the allowance of credits or refunds are unduly burden- 
some 

Sections 6416 (b) (3) (A) and (B), IRC, authorize a manufacturer to claim 
a refund, or take credit for, excise tax paid on an article purchased and used by 
him in the further manufacture of another end article. Regulations 46 (1940), 
section 316.204 (a) requires that such a claim for refund or credit must be 
supported by evidence showing: 

1. Name and address of the person who paid the tax. 
2. The date of the payment. 

3. The amount of the tax. 

4. That the article was so used. 

The impracticality of the first two tests is illustrated in the case of the manu- 
facturer who buys certain articles tax-paid for resale as replacement parts and 
identical articles tax-free for further manufacture. Later, it is decided to use 
some of the tax-paid parts for further manufacture. If the parts are of a 
fungible nature, such as radio tubes, lamp bulbs, etc., obtained from several 
sources of supply, it is evident that the degree of identification now required by 
the regulations cannot be established. The practical administration of this 
exemption requires only a showing that the manufacturer was charged tax by 
his vendor in the claimed amount on articles used for further manufacture of a 
taxable end article. 

Pursuant to the requirements of section 6416 (a), IRC, section 316.204 (c) of 
regulations 46 now provide that— 

“If any person overpays the tax shown to be due on a monthly return, he may 
either file a claim for refund on form 848 or take credit for the overpayment 
against the tax shown to be due on any subsequent monthly return. In all cases 
where a person overpays tax, no credit or refund shall be allowed * * * whether 
in pursuance of a court decision or otherwise, unless the taxpayer files a state- 
ment explaining satisfactorily the reason for claiming the credit or refund and 
establishing— 

““(1) That he has not included the tax in the price of the article with 
respect to which it was imposed, or collected the tax from the vendee, or 
“(2) That he has either— 
“(a) Repaid the amount of tax to the ultimate purchaser of the 
article, or 
““(b) Secured the written consent of such ultimate purchaser to the 
allowance of the credit or refund. 
For the purpose of the tax, the “ultimate purchaser” is defined as: 
“A person who purchases the article— 
“(1) For consumption, or 
“(2) For use in the manufacture of other articles and not for resale in 
the form in which purchased.” 

The ostensible purpose of the law and regulations is to assure that the tax 
credit or refund will go back to the person who bore the ultimate burden of the 
tax. Yet the definition of “ultimate purchaser” now found in the regulations 
results in the demand of tax relief when the overpayment of the tax is discovered 
by the manufacturer after sale to his distributor, for example, but before the 
article is resold by the distributor to the ultimate consumer. As long as the 
manufacturer charged the tax to his distributor and the goods are in the dis- 
tributor’s stock, it is clear that the law intended that the credit or refund go 
back to him, Yet, under the clear language of the regulation, the distributor is 
arbitrarily excluded from the definition of “ultimate purchaser” since he is pur- 
chasing for resale and not for consumption or further manufacture. Later in 
this brief, the association advocates repeal of the burden-of-tax theory in its 
entirety. But if the text is retained in whole, or in part, it is evident that 
the definition of “ultimate purchaser” must be broadened to avoid unintended 
inequalities. 
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As a condition precedent to the allowance of a credit or refund, the manu- 
facturer is required to repay the amount ef the tax to the ultimate vendor or 
must obtain the consent of the ultimate vendor to the allowance of such credit 
or refund. 

In addition, the regulations require the manufacturer to establish by satis- 
factory evidence: 

1. That the article has been devoted to an exempt end use. 

2. The name and address of the ultimate vendor. 

3. The name and address of the consumer and the use made of the article. 
4. The date the tax on his sale of the article was paid to the United States. 

‘The regulations further provide that the evidence required in (1), (2), and (3) 
iay be in the form of an exemption certificate obtained by the ultimate vendor 
rom the consumer, or in the form of an affidavit by the ultimate vendor that he 
has obtained from the consumer and has in his possession such an exemption 
certificate. 

Goth the law and reguiations seem unnecessarily complicated. As long as 
exemptions are based upon end usage, it would seem adequate to condition the 
allowance of the credit or refund solely upon the presentation of an exemption 
certificate, executed by the ultimate purchaser, identifying the article and recit- 
ing the exempt end use to which it was devoted. The further requirement that 
the refund or crecit be made to, or the consent to the allowance of the refund 
be 


i 
¢ 
I 


obtained from, the ultimate vendor is wholly unnecessary, and should be 
eliminated. 

Manufacturers frequently purchase taxable articles without knowledge of 
their end use. If tax is paid at the time of purchase and the article is used in 
the manufacture of a taxable end article, refund or credit may be claimed. If, 
however, the manufacturer uses the article or sells it in a tax-free transaction, 
he has no means of recovery either by refund or credit. This occurs, for example, 
where a manufacturer purchases television tubes and then, under his warranty 
contract, uses the tubes to repince defective ones—which replacement is tax- 
ree. The refund and credit provisions should be amended to provide for such 
situations. 


B. The exemption certificate method of validating tax-free sales between licensed 
manufacturers and dealers should be simplified 

Section 4220 (1), I. R. C. provides tax exemption for all articles sold— 

(1) For use by the vendee as material in the manufacture of another tax- 
able article; or 
(2) For resale by the vendee for such use by his vendee. 

Section 4220 (2) provides similar exemption for certain specified taxable 
components when sold, or resold, for use in the further manufacture of any 
articles. 

‘To facilitate the administration of these exemption provisions, and to prevent 
tax evasion, section 316.20 of Regulations 46 (1940) properly requires the regis- 
tration of— 

(1) All manufacturers of taxable articles, and 
(2) Vendees, not manufacturers, reselling direct to manufacturers of tax- 
able articles. 

This section of the regulations further provides that no sale may be made tax- 
free unless both the vendor and vendee have registered and have been assigned 
a registration number. 

In the case of sales of taxable articles to another licensed manufacturer for 
use in the further manufacture of a taxable article, the section 316.21 of Regula- 
tions 46 (1940) requires the manufacturer to obtain from his vendee, prior to 
the time of sale, an exemption certificate showing that the vendee is a registered 
luanufacturer of taxable articles and that the article purchased hy him will be 
used in the manufacture of another taxable article. If it is impracticable to 
furnish a separate exemption certificate for each order, a blanket certificate 
covering all orders between given dates, not to exceed 1 month, is authorized. 

The exemption certificate system causes little difficulty for those few manu- 
facturers who buy taxable articles solely for further manufacture of a taxable 
end article. In such cases the form of the exemption certificate will be imprinted 
or stamped on the face of the standard purchase order. In many cases, probably 
the vast majority, manufacturers will purchase articles (1) for further manu- 
facture of taxable articles, (2) for manufacture of nontaxable articles, and (3) 
for resale as replacement parts. In some cases, blanket exemption certificates 
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will be furnished at monthly intervals to all suppliers of taxable articles and a 
cross reference to such bianket exemption certificates will be stamped on each 
order qualifying for exemption. 

The problem becomes still more acute when the end use of the article cannot 
be established at the time of purchase. If the manufacturer pays tax on his 
entire purchases, later claiming a credit for tax on those articles used in further 
manufacture of a nontaxable end article, he inevitably commits a portion of 
his working capital to carrying a tax liability which is nonexistent. But if he 
purchases all of his requirements of the given article on a tax-free basis, he is 
confronted with a sizable tax penalty. This results from the fact that the manu- 
facturer issuing the exemption certificate becomes the statutory manufacturer of 
the article which he thereby bought tax-free. Upon the subsequent sale of such 
article as a replacement part, for example, the law now requires him to pay tax 
on his actual sales price and not the amount of tax he would otherwise have paid 
on his purchase price if the actual disposition of the article had been known in 
advance. 

To cure these administrative difficulties, the association offers two suggestions: 

1. Blanket exemption certificates should be valid until revoked in writing. 
The present requirement of the regulations limiting the period to 30 days and 
requiring manufacturers to issue hundreds of exemption certificates monthly is 
unduly burdensome and serves no useful purpose. 

2. Where a registered manufacturer becomes the statutory manufacturer of 
an article solely because of its purchase under an exemption certificate, the tax 
payable upon the subsequent sale or use of the article should not be greater than 
would have been paid at the time of its purchase from the original manufacturer. 

The adoption of these recommendations would enable manufacturers to account 
for and pay tax on taxable articles purchased when the ultimate end use of such 
article was definitely established. By reducing the tremendous amount of paper- 
work now involved under the monthly blanket exemption certificate procedure, 
it would reduce the burden of compliance and enforcement now imposed on man- 
ufacturers, their vendees, and the Service in issuing, processing, filing, and exam- 
ining untold thousands of meaningless documents. 


0. Arbitrary limitations upon the allowance of refunds and credits on articles 
sold for export should be removed 


Serious administrative difficulties have been encountered in the administration 
of the export exemption. However, the regulations” provide that “to exempt 
from tax a sale for export it is necessary that two conditions be met; namely, 
(1) that the article be identified as having been sold by the manufacturer for ex- 
port, and (2) that it be exported in due course.” 

Where the manufacturer is also the exporter, both conditions are met simul- 
taneously when the article is sold and shipped to a foreign destination. The ad- 
ministrative difficulties are encountered primarily where the article is sold and 
delivered by the manufacturer to a customer located in the United States who 
will (1) export the article, or (2) resell it to another domestic vendee who will 
export it. In order to qualify the sale by the original manufacturer for exenip- 
tion, the regulations require that the manufacturer must have “in his possessiun 
at the time title passes or at the time of shipment (whichever is prior) * * * a 
statement from the purchaser showing (i) that the article is purchased to fill 
existing or future orders for delivery to a foreign destination ; or that the article 
is purchased for resale to another person engaged in the business of exporting 
who will export the article, and (ii) that such article will be transported to its 
foreign destination in due course prior to use or further manufacture and prior 
to any resale except for export.” * 

If the manufacturer is furnished such a statement as to the time of sale or 
shipment it operates to suspend the manufacturer’s liability to pay tax for a 
period of 6 months. If within this period the manufacturer has not received 
and attached to the order or contract a statement of “proof of exportation,” then 
the temporary suspension of liability for the payment of the tax ceases. We 
recommend that the suspension period be increased to 1 year. 

That the failure to furnish the manufacturer with a statement of intent to 
export at the time of sale suspends the exemption is not questioned. Rather, it 
is the fact that the Service interprets the law and regulations to mean that the 
failure to furnish a timely “stay certificate” forever destroys the right to a tax 


12 Regulation 46 (1940), sec. 316.25. 
38 Ibid. 
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credit or refund, notwithstanding “proof of exportation.” If the law requires 
such an unrealistic result it should be amended. This would be wholly consistent 
with the principles underlying the allowance of refunds or credits generally 
under section 6416. Thus, if a manufacturer of a taxable refrigerator, fails 
to issue a proper exemption cert ficate, the manufacturer of the pilot lamps must 
charge excise tax on the sale. However, upon discovery of his error, the refrig- 
erator manufacturer may claim a credit against the tax due upon the sale of the 
refrigerator for the amount of the tax paid on the purchase of the pilot lamp 
used in its manufacture under the provisions of section 6416 (b) (3). 

The miscellaneous credit and refund provisions of section 6416 (b) (2) are 
also consistent with the principle that the ultimate facts, and not the initial 
intent, should control by providing simply that the manufacturer should have 
in his possession evidence that the article was, by any person, sold, resold, or 
used for an exempt purpose. The arbitrary and unrealistic limitations now im- 
posed upon the allowance of credits and refunds on articles ultimately sold for 
export are inconsistent with basic principles of excise tax administration are 
not required to “protect the revenue,” and result in severe and unjustified hard- 
ships for persons engaged in the export trade. 

To illustrate how the “intent” approach can create inequities and hardships 
we call attention to what frequently happens in the petroleum industry, as well 
as other industries. The first illustration relates to a situation where the manu- 
facturer either fails to receive an intent to export from his customer at the time 
of sale or receives an intent for a smaller quantity than is ultimately exported. 
As to this latter case, periodically an order will be received for a certain quantity 
of product, but, due to a substitution of ships or other circumstances, a larger 
quantity will be shipped. In this instance the tax will automatically apply to 
any difference in quantity. A further hardship arises where product is purchased 
by a wholesaler or dealer without specific knowledge as to the ultimate resale. 
A wholesaler is precluded from the export business in these cases because he is 
not able to furnish bona fide intents for export at the time of product purchase 
from the manufacturer. There is also the factor in export transactions of hav- 
ing to handle cumbersome and unnecessary paperwork which serves no useful 
purposes. We submit that there is urgent need for revision of the law and 
regulations in this area. 

It is further recommended that persons regularly engaged in the exportation 
of taxable articles be permitted to secure an excise tax registry number from 
the Service. Such “registered exporters” would then be permitted to purchase 
taxable articles from manufacturers on a tax-exempt basis, just as they now do 
under the “stay certificate” procedure. The essential difference would be that 
the manufacturer would be relieved of further liability to follow up and secure 
the “proof of exportation” within the presently prescribed 6-month period, a 
cumbersome and costly procedure. Instead, it would be the obligation of the 
“registered exporter” to preserve adequate proof of exportation for subsequent 
examination by revenue agents. It would be the further obligation of the “regis- 
tered exporter” to pay tax direct to the Government on all sales made other than 
for export or other exempt purpose. In such cases the amount of tax payable 
by the “registered exporter” should be no greater than the amount of tax other- 
wise payable on the purchase price from the original manufacturer. 


D. Taxrpayers should be given the election to report tag liabilities on a calendar 
or accounting month basis 


At present, excise-tax returns may be filed only on a calendar quarter basis and 
the monthly deposits of excise taxes may be made only on the basis of calendar 
month computations. The practice of using uniform accounting months of 
4 calendar weeks’ duration is gaining widespread acceptance. In addition, 
many taxpayers commonly terminate both their accounting months and fiseal 
year as of the last Saturday or Sunday of the month. In either event, a strict 
insistence upon the use of calendar month data for excise-tax purposes imposes a 
severe compliance burden upon taxpayers. 


E. Exemption for sales to diplomatic representatives of foreign governments 
should be liberalized 


Ambassadors, ministers and other duly accredited diplomatic representatives 
of foreign governments, together with the members of their families living with 
them, and members of their households including attachés, secretaries, clerks, 
and servants, who are not citizens of the United States, are not required to pay 
Federal excise taxes. The Service recognizes the exemption only where the 
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diplomatic representative purchases the taxable article direct from the manu- 
facturer. The laws should be amended to provide for a refund or credit when- 
ever an article is sold by any person to a duly accredited diplomatic representa- 
tive otherwise entitled to exemption. 


F. Uniform exclusion from the tax base of parts received in exchange at time 
of purchase of rebuilt parts 

Under section 4062 (b) of the code, where a used auto part is turned in ona 
rebuilt part, the tax on the rebuilt part or part accessory sold at an exchange 
price is hased on only the exchange price exclusive of the part turned in. No 
similar provisions exists elsewhere in the law and the Service imposes tax on 
the exchange sale of the other taxable articles on the basis of the exchange 
price plus the value of the part accepted in exchange. 

If the principle is sound, it should be given uniform application by treating 
it as a general administrative provision applicable to all such exchange articles. 


VI. APPELLATE AND REFUND PROCEDURES SHOULD PROVIDE INEXPENSIVE CHANNELS 
FOR DETERMINATION OF TAX LIABILITIES AND RECOVERY OF TAX OVERPAID 


1. Improved appellate procedures 

Taxpayers now have no legal recourse from an adverse Service ruling prior 
to the time of sale and payment of a disputed tax liability. Since the amount 
of tax liability in dispute may be greater than the anticipated profit on the sale 
the manufacturer is ordinarily compelled, as a practical matter, to make provi 
sion in his price for the full amount of the tax alleged to be payable by the 
Service. The only means available to the taxpayer to obtain a judicial determi 
nation of the correct amount of tax payable is by first paying the full amou 
of the tax in dispute and then filing a claim for refund. The taxpayer may bring 
suit for refund in a United States district court or the Court of Claims within 
2 years after the date of notice by registered mail of the rejection of the refu 
claim. Due to the heavy backlog of cases pending before these courts, from 2 t 
3 years may elapse before the correct amount of tax can be judicially determined 
This costly and time-consuming procedure undovbted!y has discouraged hundreds 
of small manufacturers from contesting tax deficiencies which they believe have 
been improperly assessed. It undoubtedly explains why only a very small num 
ber of excise-tax issues have reached the courts dvring the past 20 years. The 
present lack of adequate appellate procedures clearly places manufacturers at ai 
unfair disadvantage in their dealings with the Service on excise-tax controversies 
since, in the vast majority of cases, the Service acts as judge, jury, and pros: 
cutor. This is altogether out of harmony with American concepts of equity and 
fair play. 

Consideration has been given to various possible solutions to this problem 
through the use of existing Federal courts or boards. Appendix B shows that 
most of the existing tribunals do not lend themselves to the handling of this 
appellate procedure. "he association, therefore, joins with the American P 
Association in advocating that the United States Tax Court be granted jurisdic 
tion in the field of excise taxes 

(1) To determine the legality of advance Service rulings issued prier | 
the time of sale or use, and 

(2) To redetermine deficiencies (or overassessments) in tax prior 
payment, 

In view of the tremendous backlog of income-, gift-, and estate-tax cases no 
pending before the Tax Court, and the vital need for the prompt adjudicatio 
of excise tax controversies, the number of judges of the Tax Court should !« 
increased in order to form a special excise-tax panel to expedite consideration of 
excise-tax Cases. 

Bb. Repeal of arbitrary limitations on refunds and credits 

One of the most inequitable, and certainly least understood, provisions of 
the whole system of manufacturers’ excise taxation is found in section 6416 (a) 
which denies a manufacturer the right to a credit or refund of tax illegally and 
erroneously paid unless he can prove— 

(1) That the tax was not included in the price charged customers 
(i. e. that he has borne the burden of the tax), or 

(2) That he has repaid or agreed to repay the amount of the credit or 
refund to the ultimate purchaser. 
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While the equitable concept behind section 6416 (a) is superficially appeal 
ing, it disregards the fact that the tax is imposed by law on the manufacturer 
and not upon the manufacturer’s vendee, the ultimate purchaser or any other 
person. It is the manufacturer who must collect the tax if he can. Any loss 
on an uncollectible account, including the excise-tax element therein, is solely 
that of the manufacturer. It is the manufacturer who must incur the sub- 
stantial costs of computing, billing, collecting, returning, and paying the tax 
to the Government. It is the manufacturer who will necessarily bear the burden 
of any deficiencies in tax which may later be assessed due to ignorance of the 
law, neglect, or clerical error. It is the manufacturer who must pay any penal- 
ties or interest which may be assessed for failure to make timely compliance 
with all of the applicable provisions of the law. In view of these many liabili- 
ties, burdens, and risks which are imposed by law on the manufacturer, it 
is illogical to find a provision such as section 6416 (a) which can be validated 
ouly if the manufacturer is regarded as a mere collection agent for a tax imposed 
upon the ultimate consumer. 

fhe tax, Whether or not separately stated, is legally and in commercial 
ptance regarded as an integral part of the sales price of the article. The 
manuufacturer’s vendee is free to buy or not to buy at this price which, with 

spect to all of the articles subject to manufacturers’ excise taxes, is fixed 

competition in free markets. Excise tax is simply one of a number of ele 
iments of cost to the manufacturer and should be recognized as a cost oi busi- 
ness that is paid like any other cost factor. The manufacturer’s vendee, as 
well as the ultimate purchaser, has no more proper concern with tax than with 
uuy other elemeut of material, labor, or overhead cost which the manufacturer 
is obliged to estimate in fixing his sales price. 
fn an extreme application of the “proof of burden” test imposed under sec- 
u U416 (a), the Service holds that tax erroneously overpaid on one sale may 
be apphed against a deficiency in tax due on another sale, notwithstanding 
nceoutroverted fact that a net deficiency in tax will remain after the offset 
Which must be borne by the taxpayer. For example, manufacturer A paid 
ise taxes totaling $100,000 on sales made during the year 1951. Upon the 
xamination of its excise-tax returns for this period, it is found that the manu 
facturer overpaid tax on certain sales in the amount of $5,000 but failed to 
jlect an additional $10,000 in tax payable with respect to other sales. Unless 
the manufacturer can support the burden of proof imposed under section 6416 (a) 
with respect to the $5,000 overpayment, the Service will refuse to allow it as 
an offset against the underpayment and will assess a deficiency of $10,000. 
Thus, while the correct amount of tax payable is only $105,000, the Govern 
ment will insist upon the payment of an additional $5,000 which can only come 
out of the pocket of the manufacturer. 


The “burden of tax” concept is a statutory presumption which does not bear 
analysis and for which no counterpart is found in any other part of the Federal 
tux structure. Section 6416 (a) has no proper place in any sound system of 
excise taxation and the NAM advocates the repeal of this provision in its entirety. 


VU. TAX RULINGS AND POLICY STATEMENTS SHOULD BE READILY OBTAINABLE, AND 
GIVEN MAXIMUM PUBLICITY 


The association has been favorably impressed by the recent increase in the 
number of published rulings on manufacturers’ excise as noted by Assistant 
Commissioner Winkle in his testimony of October 4, 1955, before this committee. 
We hope that this commendable practice will be continued and amplified. How- 
ever, there is still much to be accomplished before it can be said that taxpayers 
have an adequate working list of published rulings at their command. There 
are still a number of subjects on which insufficient information as to Internal 
Revenue Service policy has been published. Two important examples of these 
subjects are cooperative advertising allowances, and warranty expense. 

It is only recently that many manufacturers have become aware of their 
excise credit rights arising from cooperative advertising allowances. It is safe 
to say that none is completely familiar with the full ramifications of this credit 
right, and that many are still unaware of its existence. We recognize that 
drafting and processing a ruling on this subject is not an easy task, but it is 
difficult to justify the lack of published information on a matter of such wide- 
spread application, for such a long period of time. 
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Prior to the far-reaching decision on warranty expense handed down by the 
Court of Claims in the General Motors case last year, the Service’s position on 
warranty expense was fairly well established by published and private rulings. 
This decision, however, completely upset Service policy on warranty expense, and 
for the 16 months since the decision taxpayers have been on tenterhooks, await- 
ing some inkling as to the Service’s new position. This question, as well as 
cooperative advertising, should not be an object of conjecture and uncertainty 
for such a long period of time. 

While the current publication policy of the Service is a worthy improvement, 
there appears to be a need for a broader and more timely issuance of published 
rulings relating to excises. This problem deserves the attention of Congress in 
the interests of sound, uniform tax administration. If the publication of all 
excise-tax rulings is not feasible for valid administrative reason, as a minimum 
the Service should be directed to publish rulings not covered by previous pub- 
lished rulings and those rulings which change or modify previous revenue rulings. 


CONCLUSION 


The principles of excise-tax administration herein stated apply to any form of 
manufacturers’ excise taxation. Embodiment of these standards in the law, 
regulations, and administrative procedures would improve excise taxation by 
simplifying and reducing the cost of administration, easing the burden of com- 
pliance and reducing inequities and discriminations among taxpayers. A com- 
plete review and revision of our selective excise tax system is long overdue. 

The association stands ready to cooperate to the fullest in achieving a sound, 
uniform tax system. We, of course, continue to advocate that this objective 
ean best be achieved by the adoption of a uniform excise tax system utilizing 
a flat rate tax, preferably at the manufacturers’ level, on all manufactured goods, 
excepting food and food products. 


APPENDIX A 
SECTION 3403 (C), AS AMENDED—AUTOMOBILES, ETC., PARTS OR ACCESSORIES 


Rey. Rul. 21 
Section 316.55, Regulations 46: 
Definition of Parts or Accessories. 


Internal Revenue Code 


Clarification of S. T. 941 (C. B. 1952-1, 215) with respect to 
the classes of lifting jacks which are taxable as parts or acces- 
sories under section 3403 (c) of the Internal Revenue Code. 


Clarification of S. T. 941 (C. B. 1952-1, 215) is requested as to the classes 
of lifting jacks which are taxable as parts or accessories under section 3403 (c) 
of the Internal Revenue Code. 

It is stated in S. T. 941, supra, that there are a number of factors to be con- 
sidered in arriving at a decision as to the taxability of lifting jacks, and each 
case must be determined on its facts. It was concluded that a jack which has 
no peculiar characteristics limiting its use to motor vehicles but which is held 
out by the manufacturer as especially designed for such use is taxable under 
section 3403 (c) when sold by the manufacturer. In addition jacks which (1) 
are sold and chiefly used in connection with a taxable motor vehicle or (2) are 
almost universally sold and used in motor-vehicle-trade channels are presumed 
to be taxable under section 3403 (c) when sold by the manufacturer. The fact 
that a jack is mechanical rather than hydraulic does not, standing alone, estab- 
lish taxability. 

Upon further consideration of the question involved, it is held that a lifting 
jack, either the mechanical or hydraulic type, which is included as original 
equipment for a vehicle enumerated in subsection (a) or (b) of section 3403 
of the code when the vehicle is sold by the manufacturer is deemed to be an 
accessory for the vehicle and, as such, is includible in the basis of the vehicle 
for computing the tax applicable to the sale. 

It is further held that the following classes of jacks are taxable under section 
8403 (c) of the code when sold separately by the jack manufacturer: (1) 
Scissors jacks; (2) bumper jacks, either the mechanical or hydraulic type, which 
are primarily designed to be carried as accessories in vehicles enumerated in 
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subsection (a) or (b) of section 3403 of the code as distinguished from the 
more rugged and heavier types of bumper jacks designed and adapted for use 
as service equipment in garages, repair shops, etc.; and (3) screw, ratchet, or 
other types of mechanical jacks having a closed height of 10 inches or less which 
are primarily designed, or primarily adapted, or held out by the manufacturer 
as being primarily designed or adapted, to be carried as accessories in vehicles 
enumerated in subsection (a) or (b) of section 3403 of the code. (Certain 
portable, hand hydraulic jacks, other than bumper or scissors types, are not 
taxable because of their design and construction for use as general-purpose 
tools in industry and commerce, and as service or maintenance equipment in 
garages and repair shops: however, where such jacks are sold as original equip- 
ment, as stated above, or where they are held out by a manufacturer as being 
especially designed to be carried as accessories for such vehicles, they are tax- 
able under section 3403 (c) of the code.) 


APPENDIx B 


EXCISE TAX APPELLATE PROCEDURE 


The basic problem in the excise tax appellate procedure is the lack of any 
way in which an action can be brought against the Government without previously 
having paid the excise tax. There have been many suggestions as to how this 
problem can be met and this memorandum considers the various appeal pro- 
cedures used in other Government agencies for similar problems. 

Various Government appeal boards and courts were investigated to see if 
the jurisdiction of any of these presently existing bodies would offer a solution 
or whether an existing body would serve as an example for a new organization 
to handle excise tax deficiency cases. 


COURT OF CLAIMS 


The first of these explored was the Court of Claims. Reference has been 
made to an obscure provision of the United States Judicial Code which might 
give to the Court of Claims the power to decide excise tax issues prior to the 
payment of the tax. Apparently, this is based on the power of a department 
head to refer a case to the Court of Claims. This power does exist under sec- 
tion 1493 of the Judicial Code (28 U. S. C.), but it does not appear from the 
statutory provisions that this would furnish an avenue for the deciding of 
excise tax matters prior to the payment of the tax. While a department head 
can refer any claim or matter involving controverted questions of law or fact 
to the Court of Claims, the court does not have power to render anything other 
than an advisory opinion unless the particular matter is one over which the 
court has jurisdiction under some other act of Congress. The pertinent statutory 
provisions follow : 


Section 1493—Departmental reference cases 


“The Court of Claims shall have jurisdiction to report to the head of any 
executive department, on any claim or matter involving controverted questions 
of law or fact and referred by him to such court, and to render judgment if 
the claim or matter referred is one over which the court has jurisdiction under 
other acts of Congress” (June 25, 1948, ch. 646, 62 Stat. 941.) 


Section 2510—Departmental reference cases 


“A claim or matter referred to the Court of Claims by the head of an executive 
department shall be proceeded with as are other cases pending in such court, 
under its rules. 

“The court shall report its findings of fact and conclusions of law to the head 
of the department who referred the claim or matter. 

“The Secretary of the Treasury may, upon the certificate of the Comptroller 
General of the United States, direct any claim or matter, of which, by reason 
of the subject matter of character the Court of Claims might take jurisdiction 
on the voluntary action of the claimant to be transmitted, with all the vouchers, 
papers, documents and proofs pertaining thereto, to such court for trial and 
adjudication.” 

CUSTOMS COURT 


The jurisdiction of the Customs Court, composed of judges appointed for life 
by the President, also has been examined to see if this might furnish an existing 





258 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


forum for deciding excise-tax problems. Under section 1585 of title 28, United 
States Code, exclusive jurisdiction is given to the Customs Court to review on 
protest the decisions of any collector of customs as to the rate or amount of 
duties charged on imports. An importer, to avail himself of this court’s juris- 
diction, must, however, pay the duty in question before filing a petition with 
the court. This, of course, is the same procedure now in use for excise taxes 
under jurisdiction of the district courts. An early decision in this field elimi- 
nated the possibility of the Customs Court handling any internal revenue tax 
cases so that the Customs Court is not now available for determining excise- 
tax problems. The court’s jurisdiction is based upon the following statutory 
provision: 

“Review of decisions on protest. Exclusive jurisdiction to review on protest 
the decisions of any collector of customs including all orders and findings enter- 
ing to the same, as to rate and amount of duties chargeable and as to all exac- 
tions of whatever character within the jurisdiction of the Secretary of the 
Treasury” (sec, 1583, 28 U.S. C.). 


TAX COURT 
At the present time the Tax Court of the United States has jurisdiction over 
income-, estate-, and gift-tax deficiencies. The general procedure is that once 
the statutory notice (90-day letter) is mailed to the taxpayer, it may within 
90 days of the mailing of such letter file a petition in the Tax Court to obtain 
a redetermination of the deficiency. It is not necessary for the taxpayer to 
pay the amount of the deficiency in order to resort to the Tax Court. The Tax 
Court was given special jurisdiction in World War II excess-profits tax relief 
provisions (sec, 722) and in renegotiation cases. The Tax Court presently has 
no jurisdiction to hear cases involving excises. 
CONCLUSION 
The best way to provide a means of deciding these excise-tax problems prior to 
the payment of the tax appears to be to permit these cases to be brought to the 
Tax Court. This would permit the same procedure to be followed that is now 
used for the income tax and ties in very well with the reorganization of the 
Service. To accomplish this, however, new enabling legislation is required. It 
should be pointed out that if this change is adopted, some provisions should be 
made to enlarge the Tax Court, for otherwise, with its present backlog of cases, 
this remedy for excise-tax problems would be more illusory than real, because 
it would take several years to get a decision from the Tax Court. 
Mr. Foranp. Our next witness is Miss Mabel Sterns. 
Will you come forward, please ? 


STATEMENT OF MABEL STERNS, EXECUTIVE SECRETARY OF THE 
AMERICAN GEM AND MINERAL SUPPLIERS ASSOCIATION 


Miss Srerns. My name is Mabel Sterns. I have been executive 
secretary of the American Gem and Mineral Suppliers Association 
since February 1952. The association was organized in 1949 and is 
comprised of 98 ret: ailers, manufacturers, and ‘publishers who fill the 
needs of thousands of hobbyists who collect minerals or cut gem stones 
other than diamonds. The gem cutters are called lapidaries. The 
industry is less than 15 years Sold and, with few exe eptions, all of the 
businesses are small, many being part-time occupations of the owners. 

The problem we bri ing to your committee is peculiar to our retailers. 
We are not trying to abolish the retailers’ excise tax on jewelry; we 
are not even asking that the tax be reduced. We simply want to know, 
at what point does the tax apply? Internal Revenue Service has 
given many vague, conflicting answers, and the tax collectors do not 
know and cannot agree on what material is or is not taxable. 
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The basic reason for the confusion is, we believe, that the excise tax 
dates back to 1918, whereas the lapidary hobby and supply industry 
are new, and the regulations have not been brought up to date to 
keep in step. In the earlier years consumers bought gems only in the 
finished form and not in the rough state. 

Section 4001 of the Internal Revenue Code of 1954 (sec. 2400, 1939 
Code), applying the tax to jewelry, says in part : 


* * * All articles commonly or commercially known as jewelry, whether real 
or imitation; pearls, precious and semiprecious stones, and imitations there- 
of; *** 

It is agreed that finished gems and jewelry are taxable. The issue 

s, Which stones are taxable | prior to their finished state? Diamonds 
are excluded from this argument; they are a separate industry. 

The Bureau of Internal Revenue ruled in October 1945: 

The tax does not apply to mineral substances of varieties not commonly and 
commercially known as precious or semiprecious stones or which are of an in- 
ferior quality unsuitable for cutting and polishing into gems, when such sub- 
stances are in the natural state or especially designed as specimens for display 
of the material. 

Where is the boundary between semiprecious and nonsemiprec ious 
stones? Internal Revenue says “commonly and commercially known” 
as precious or semiprecious, and in oral discussion referred to Gems 
and Gem Materials, by Krause and Slawson, as its authority on gem 
stones. Although the book is a useful reference, it is not an exhaus- 
tive treatise nor does it agree entirely with other authors either on 
nomenclature or in its list of minerals classified as gems. 

Amateur lapidaries polish any stones that strike their fancies. It 
follows, then, that any variety of stone is commonly considered to be 
gem material. 

Internal Revenue says that rough gem material 6 or more in hard- 
ness on the Mohs’ scale is taxable, with various exceptions of softer 
stones. That test cannot be applied in many cases, because a piece of 
rough material may not be uniform throughout in hardness. Stones 
of the same variety may differ in hardness from 514 to 6, even in the 
same piece. As in the case of a thunderegg, the exterior is no indi- 
cation of what may lie in the center. 

Internal Revenue says: 
The tax does not apply to * * * stones * * * which are of an inferior quality 
unsuitable for cutting and polishing into gems, when such substances are in the 
natural state * * *. 

Where is the dividing line? 

A lapidary class in Bethesda keeps a can beside the trim saw to 
hold castoff bits of stone so that anyone can salvage and cut into gems 
what someone else discarded as not good enough. There is no standard 
for grading cutting material in our industry. Dealers cannot guar- 
antee the quality beyond what is visible. To cite one of them: 

[ purchased some very nice looking chrysocolla. I thought that it was going 
to be excellent cutting material and paid quite a fancy price for it. However, 
when I cut the material it fell apart in my hands. It was absolutely worthless 
as cutting material. While it certainly looks to be solid, firm and ideal for 
cutting, it does not have the silica content to make it suitable. I believe that all 
of us have had experience of this nature at one time or another. 

Internal Revenue says that the tax does not apply to mineral sub- 
stances that are especially designed as specimens for display of the 
material. Many crystals and other mineral specimens may be cut into 
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gems. In fact, they often find their way into jewelry. In reverse, 
slabs of unusual beauty are kept for display. Specimens, regardless of 
gem quality, are sometimes polished on one surface to show the color 
and pattern in the stone as well as the matrix. So we see that my 
rough material or crystal may be sold tax free as a specimen, althou 
tax collectors do not agree among themselves. One wholesaler sells 
boxes of labeled mineral collections intended for museums and schools. 
Last year he wrote, 

I have sold a considerable amount in the Black Hills of South Dakota, and 
very suddenly am confronted with cancellations of orders from this district, 
and the reason is that an Internal Revenue agent * * * told the shops that 
every rock collection must carry * * * excise tax. 

Section 4001 specifies “real” and “imitation” stones. It does not 
mention synthetic and manmade stones. Presumably the legislators 
intended “real” to mean natural. Glass is used to imitate diamonds, 
and colored glass may imitate rubies, but it does not have the proper- 
ties of the natural stones. A diamond has been made in the laboratory, 
however, which is a real stone having the properties of diamond, but 
is not a natural stone. Rubies can be made synthetically in the forms 
of boules and rods; they are not imitations and not natural stones. 
They are used for industrial purposes as well as gems. Are the boules 
and rods taxable? If so, at what point, keeping in mind that minerals 
for industrial use are tax free? 

In our discussions with Internal Revenue, we have contended that 
hardness, gem quality, and nomenclature should not be used to deter- 
mine whether the excise tax is applicable; rather, that any mineral 
material whether real or imitation, natural or the product of a labora- 
tory, which may be made into gems or articles within the scope of 
section 4001, shall not become taxable until it is processed for ultimate 
use in such a gem or article. Then the tax would apply to all preforms 
or blank cabochons when sold at retail. 

Dealers are charging excise tax on finished stones and jewelry and 
in some cases on faceting material of unquestionably good quality. 
However, there is considerable disagreement among them interpret- 
ing the regulations, just as there is among tax collectors. We are here 
te ask for a clarification of the code and regulations so that they will 
mean the same to the tax collector, the retailer, and the consumer. 

I shall welcome any questions by your committee. 

May I make one demonstration of our problem, which I think will 
clarify it a little. We have some slabs. This happens to be an agate. 
It is hard enough to meet the test of the Internal Revenue. It is gem 
material. However, most consumers would say this is a specimen, a 
mineral specimen. But it is possible to be cut into stones. Would it 
be taxable ? 

Here is a slab that is of gem quality, or at least some would consider 
it so, and some might not. 

This is definitely taxable according to the regulations. 

Here is a piece of fossilized dinosaur bone, and it is hard, and it is 
possible to cut it into gems. Some people would, and some people 
would not. Is it taxable? 

And so on. Now, the customer goes into the retailer’s shop, and he 
buys these various slabs. The retailer presumably said “Well now 
you have to pay a tax on this one and a tax on this one, but not on that, 
and I don’t know about that.” 
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As it is now, it is just impracticable to apply the test to slabs. That 
is why we are asking for a clarification to apply the tax when some 
work has been done upon the mineral showing that it is intended to 
be a gem, or an article of adornment. 

I thank you for hearing us, and I should be glad to answer questions. 

Mr. Foranp. Do I understand that your greatest trouble is that the 
tax collectors in various districts disagree on their findings, as to what 
is taxable, and what is not taxable. 

Miss Sterns. Not only the tax collectors, but Internal Revenue just 
says it just doesn’t know. That is the Excise Tax Branch. 

Mr. Foranp. Has your organization or some other group at one time 
or another been able to make up specifications as to what should come 
within one category and what should come in the other, that is, tax- 
able and nontaxable, according to the law and the rulings? 

Miss Sterns. We have proposed to Internal Revenue that the regu- 
lations agree with what we have proposed here, that all materials re- 
gardless of hardness be subject to tax when they have been processed 
showing that they are intended for gem or adornment use. 

Mr. Foranp. In other words, your contention is that because of the 
uncertainty of what the material actually is, it should not be taxable 
until it has been processed, is that correct ? 

Miss Srzrns. Not only is there uncertainty of what the material is, 
but uncertainty as to hardness and as to quality. 

I might show you this: This is certainly hard, and according to the 
Internal Revenue, it would be of gem quality, except as to color. It 
would meet every test except color, which most people would not 
consider to be gem material. 

It came from a thunderegg, as they are called, such as this. You 
cannot tell from the appearance whether this is going to contain some- 
thing like this which might be colorful, and usable, as gems, or 
whether you are going to have a small noddle which contains mineral 
crystals, which are specimens and not gem material. 

Now, are these to be taxable ? 

Mr. Mason. Well, Mr. Chairman, the tax on jewelry is a tax on 
products that have been serviced for decorative purposes. I cannot 
see how regulations should say a tax on a slab of hard material that 
has come out of nature can be a tax upon jewelry. That slab may some 
day be cut up and made into jewelry, but they should wait until it is 
made into jewelry, or at least the first process of doing it, before they 
levy a tax. 

Mr. Hertone. What is the first process? 

Mr. Mason. Cutting it into shape so that it can be used for deco- 
rative purposes. 

Miss Srerns. That is exactly our contention, and it seems to us to 
be the only logical one. However, it is not the one that the Internal 
Revenue has taken up to the present time. 

Mr. Foranp. Are there any further questions? 

If not, we thank you for your contribution, and we certainly will 
look into the matter. 

That concludes the calendar for today. 

The committee will stand in recess until 10 o’clock Tuesday morning. 

(Thereupon, at 12 noon, the subcommittee recesses, to reconvene 
at 10 a. m., Tuesday, October 11, 1955.) 
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House or REPRESENTATIVES, 
SUBCOMMITTEE ON Excise Tax TECHNICAL 
AND ADMINISTRATIVE PROBLEMS OF THE 
ComMITTEE ON Ways AND MEANS. 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to recess, in the hearing 
room of the Committee on Ways and Means, Hon. Aime J. Forand 

chairman of the subcommittee) presiding. 

Mr. Foranp. The subcommittee will please come to order. 

The Subcommittee on Excise Tax Technical and Administrative 
Problems will resume public hearings this morning with the witnesses 
scheduled for the balance of the week coming from industry. 

fi will be recalled that last weels we |) “ard witnesses from the Treas 

’ Department and the Internal Revenue Service. 
“As previously announced, it is the intention of the subcommittee 


to have the Government witnesses return subsequent to the completion 
of testimony by public witnesses. 

Witnesses are at liberty to correct their testimony on the day fol- 
lowing the presentation of their testimony. They may do this by 
coming to the committee office, room 1102, New House Office suilding, 

The first witness this morning is Mr. Maurice G. Paul, Jr., exec 
tive vice president, Federal Excise Tax Council, Inc. 


STATEMENT OF MAURICE G. PAUL, JR., VICE PRESIDENT, FEDERAL 
EXCISE TAX COUNCIL, INC. 


Mr. Pavun. I am executive vice president of the Federal Excise Tax 
Council, Ine. 

On behalf of my members I wish to thank you, Mr. Chairman and 
members of your committee, for the opportunity to present our views 
hefore you on the problem. 

Mr. Foranp. Do you have a prepared statement ? 

Mr. Pau. I have a prepared statement which has been furnished, 
| believe, to the members of the committee. 

Mr. Foranp. You may proceed. 

Mr. Pauw. It is a rather lengthy statement. We do not wish to 
irespass on your patience. If you feel we are going into too much 
det tail, I hope you won't hesitate to ask us to abr ‘idge it in the interest 
of time. 

Mr. Mason. It is 25 pages. You ought to be able to boil that down, 
Mr. Paul. Give us a bird’s-eye view of what you have. 
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264 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


Mr. Foranp. Proceed as you see fit, Mr. Paul. 

Mr. Pau. Thank you very much. 

The problem is a vast one and quite frankly, Mr. Mason, disappoint- 
ing as It may seem, it seems as though 25 pages presents an inadequate 
bird’s-eye view of the problems in the field of excise taxation which 
have arisen in the past 23 years. 

I should like to emphasize at the outset that the Federal Excise 
Tax Council, Inc., is a nonprofit membership organization whose major 
purpose is to seek improvement in the administration of the Federal 
excise taxes. 

The companies represented in the Federal Excise Tax Council hold 
widely varying views with respect to the place, if any, which excise 
taxes should occupy in the Federal tax system. They do share the 
conviction, as we are confident do the members of the subcommittee, 
that as long as selective excise taxes are levied upon their products or 
services, such taxes should be: 

1. Readily determinable at the time of sale; 

2. Equitably administered; and 

3. Effectively and uniformly enforced. 

No useful purpose would be served in tracing the haphazard devel- 
opment of the selective Federal excise taxes to the point where they 
exist today—a hodgepodge of specific and ad valorem taxes, imposed 
at various rates on a random selection of goods and services at both 
the manufacturing and retailing levels. 

It is sufficient to observe that the difficulties inherent in such a dis- 
orderly system of excise taxation have been compounded by inadequate 
administrative provisions of the law and regulations. 

As a consequence, both taxpayers and the Internal Revenue Service 
are confronted with: 

1. Uncertainty as to the application of the excise taxes; 

2. Statutory provisions which cause or fail to relieve obvious inequi- 
ties; and 

3. Statutory requirements which are not capable of effective or uni- 
form enforcement. 

In the course of our testimony reference will be made to numerous 
rulings, policies, and procedures of the Internal Revenue Service. To 
avoid any possible misunderstanding, we wish to emphasize that the 
sole purpose of these references is to illustrate in tangible terms a 
number of the existing administrative and technical problems. It is 
not our purpose or our wish that our testimony be construed as an 
indictment of the administration of the excise taxes by the Internal 
Revenue Service. 

Taxpayers and the members of our council generally hold the integ- 
rity and fairmindedness of the Service officials responsible for the 
enforcement of the excise taxes in high respect. We recognize that 
these officials are charged with the responsibility of “protecting the 
revenues” and that where ambiguities or doubts may exist with 
respect to the intent of the law, such doubts must be resolved in favor 
of the Government pending judicial or statutory clarification. 

To the extent that our testimony may suggest improvements in 
Service practices and procedures, we are hopeful that the Service as 
well as the members of the subcommittee will consider such recom- 
mendations in the same sense of constructive helpfulness in which 
they are offered. 
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Because of the limitation of time, the large number of issues to be 
presented, and the fact that specific problems will be discussed at 
length by other qualified witnesses, we shall confine our remarks to a 
nontechnical discussion of important matters of broad application. 

Specifically, we shall attempt to outline the essential features of 
an acceptable system of excise-tax administration, classify the many 
problems with which your committee is already familiar in some 
orderly and related manner, illustrate them in simple terms, and, where 
appropriate, to offer solutions which may commend themselves to you 
or which may at least — further avenues for study. 

At a later date, and with your permission, we would like to supple- 
ment these general remarks with a more detailed written statement. 

Prerequisites for sound system of excise-tax administration : 

Your committee, in proposing a general manufacturer’s excise tax 
in 1932, laid down six fundamental tests by which the acceptability 
of excise taxes should be measured : 

1. The rates must be low, so that undue burdens will not be imposed ; 

2. Certainty, both as to liability and amount, must be attainable in 
advance of the sale; 

3. Pyramiding, that is, double taxation, must be prevented ; 

4. The tax must be imposed uniformly and without discrimination ; 

5. The law must present the least number of difficult administrative 
problems; and 

6. Adequate authority must be granted to assure a sound, smoothly 
functioning, and flexible administration. 

These criteria are as sound today as they were 23 years ago when 
they were first propounded. Of these several requirements, the factor 
of certainty is by far the most important and it is unfortunately true 
that, in this respect, the administration of the present selective excise 
taxes is most seriously deficient. 

Certainty of liability must be ascertainable in advance of sale. 

However denominated by law, excise taxes are an element of cost to 
the manufacturer or retailer upon whom they are imposed, or by whom 
they must be collected. This point was acknowledged in the testimony 
of the witnesses for both the Treasury and the Service last week. 

Like all other elements of cost, excise taxes can only be recovered 
in the price of an article at the time of sale. If it is later discovered 
that a tax was due, the manufacturer or retailer has no recourse against 
his customer. 

If tax is mistakenly assumed to be due and included in price, the 
seller will be faced with a loss of volume to lower-priced competi- 
tion, or to a loss of profit if he reduces his price to meet such 
competition. 

In the income-tax field, for example, uncertainty caused by delay 
in the issuance of regulations and interpretative rulings may prevent 
a taxpayer from conducting his affairs in a manner to incur the least 
legal liability for tax. But the delay ordinarily will not bear upon 
the existence of the income upon which tax is payable and from which 
tax will be paid. 

In the excise-tax field, however, the law can, and does, result in an 
absolute and irreparable loss to the taxpayer who must know the 
precise nature of his tax liability at the time of sale. The factor of 
certainty in advance of sale is of overriding importance in the field of 
excise taxation. 
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Mr. Foranp. Mr. Paul, do you have some specific cases that you 
could bring to the attention of the committee so that we could put 
our finger on it? 

Mr. Paut. Mr. Chairman, I should be interested to know at the 
moment whether or not there is an excise tax imposed on a combined 
washer-dryer. 

As you know, there is no excise tax on washing machines. There 
is a 5-percent excise tax on dryers. If a washer and a dryer are com- 
bined in a single base, but remain separate functioning units, it is 
clearly apparent, I think, that the tax should and does apply to the 
separate dryer in that combination package. 

However, we have found in the past year that manufacturers have 
produced a single integrated washer-dryer unit where the washer 
elements and the dryer elements are housed in a single cabinet. 

To my knowledge the Service has not published any rulings as to 
whether or not the tax applies to such a combined unit, and, if so, 
on what basis, or what portion of the price the tax shall apply. 

Inevitably in situations of that sort, the manufacturers introducing 
these new products are uncertain whether or not the tax applies. 

In addition, they are uncertain as to whether or not their com- 
petitors are paying tax or applying tax on the same basis as they. 
That would be one illustration. 

Mr. Foranp. That is a good illustration. I would suggest that 
between now and the time we conclude our hearings, which will be 
some 50 days after the conclusion of the appearance of public wit- 
nesses, that in that period of time if your organization, through you, 
can submit to us a list of specifics it would be very helpful to us. 

In generalities we go along with you. We know that there are a 
number of problems, but we want the specific problems so that we 
can tackle them and see if we cannot do something about them. 

Mr. Pau. I appreciate that, Mr. Chairman, and that accounts in 
part for the length of the statement. As we proceed we will attempt 
to give you some specifics. 

Mr. Foranp. Very good. 

Mr. Paut. I also acknowledge your request, too, Mr. Chairman. 
We will attempt to provide you with an additional list of specific 
illustrations on this point in our later, more detailed statement. 

Mr. Foranp. That will be appreciated. 

Mr. Paut. Major aspects of problem: In a comprehensive approach 
to the subject of excise-tax technical and administrative problems, 
it is evident that three basic areas deserve attention : 

1. The basic statutory provision of the law; 

2. The effective and uniform interpretation and enforcement of the 
law by the Treasury and the Internal Revenue Service; and 

3. The adequacy of procedures for judicial appeal and review. 

Because of the very close interrelationships between these areas, we 
believe it may be helpful if we deal with those problems which appear 
to be inherent in the law under two main headings: 

1. Retailers’ excise taxes; and 

2. Manufacturers’ excise taxes. 

Those problems of a procedural nature, and which may be caused 
by inadequate statutory provision or by administrative policies or pro- 
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cedures will be discussed under the heading of “General Admini- 
strative Problems.” 

Retailers’ excise tax problems: Retailers’ excise taxes are imposed 
upon four major categories of articles, jewelry, furs, toilet prepara- 
tions, and luggage. More than 30 States impose some form of general 
retail sales tax. The experience of the States has shown that the 
satisfactory administration of retail sales taxes requires that exemp- 
tions be held to a minimum. 

It is not surprising, therefore, to find that difficulties have been 
encountered by taxpayers and the Service alike in the administration 
and enforcement of a highly selective system of Federal retail sales 
taxes. These problems fall into three principal categories: 

1. Exemption for articles, persons, or uses on grounds of diserim- 
ination, public policy, or congressional intent. 

Examples of this type problem are found in exemptions urged for— 

(1) Exemption from jewelry tax for articles sold to individuals 
for religious purposes, for works of art purchased by nonprofit 
museums, and for special watches used by railroad employees. 

(2) Exemption from tax on toilet preparations for cold creams, 
petroleum jellies, et cetera, sold to hospitals and doctors for 
medical use. 

(3) Exemption from tax on furs for articles made from new 
or used fur on which tax was previously paid. 

(4) Exemption for coat hangers, fittings, and plastic cases for 
luggage not taxed when sold separately. 

The subject of exemption is essentially a matter for Congress to 
decide and one upon which the Federal Excise Tax Council expresses 
no opinion except to observe the evident fact that each additional ex- 
emption serves to decrease the revenues, and, in some cases, may in- 
crease rather than reduce administrative and technical difficulties. 

2. Definition of taxable and nontaxable articles. 

It is apparent that under any form of selective excise taxation, the 
first and major problem is to first determine, and then to define in 
understandable, readily enforceable language, the precise articles 
which it is intended to tax. 

As a basie principle of selective excise taxation, we believe that 
Congress should make the necessary studies required to permit the in- 
corporation in the code of a complete and precise enumeration of the 
specific articles to which the tax is intended to apply. In the past, the 
Congress has seen fit to recognize this principle in recodifying the ex- 
cise taxes on gas, electric, and oil appliances, section 4121: business 
and store machines, section 4191, and on sporting goods, section 4161. 

3. Determination of sales price to which tax applies. 

In this category will be found problems relating to— 

(1) Exelusion of value of “trade-ins” and interest and earrv- 
ing charges from taxable sales price, and 
_ (2) Computation of tax payable, if any, where combined sale 
is made of a taxable and nontaxable article. 

A few illustrations of some of the practical difficulties encountered 
by the Service and taxpayers in applying the definition of taxable 
urticles now found in the code may be helpful to a better understanding 
of the problem. 

68693—55 18 
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Jewelry: In the case of the retailers’ tax imposed upon jewelry 
under section 4001, Internal Revenue Code, the following articles are 
made subject to tax: 

1. All articles commonly or commercially known as jewelry, 
whether real or imitation. 

2. Pearls, precious or semiprecious stones and imitations thereof. 

3. Articles made of, or ornamented, mounted, or fitted with precious 
metals or imitations thereof. 

4. Watches, clocks, and cases and movements for watches and clocks, 

5. Flatware and hollowware, except silverplated flatware. 

6. Opera glasses, lorgnettes, marine glasses, field glasses, and binoc- 
ulars. 

It is evident on the face of it that the articles included in the enu- 
meration are somewhat broader in nature than the heading “Jewelry” 
suggests. That, in and of itself, creates some confusion. 

In its administration of the tax, the Service has held as follows: 

May I say parenthetically, in selecting these illustrations, we have 
deliberately chosen illustrations which point up the problems. 

We are not suggesting that the rulings of the Service are contrary 
to the intent of the law. We are not suggesting that they are unrea- 
sonable. Weare only suggesting that this is the type of problems that 
both the Service and the taxpayers are confronted with and must 
struggle with because of deficiencies in the law itself. 

1. Jewelry in general includes articles to be worn on the person or 
apparel for the purpose of adornment and which, in accordance with 
custom or ordinary usage, are worn so as to be displayed, such as rings, 
charms, brooches, bracelets, cuff buttons, necklaces, earrings, beads, 
and so forth (Regulations 51, sec. 320.31). And the clause “to be 
displayed” presents the question of whether ornamented garters are 
subject to tax or not. Are they intended to be displayed? Perhaps 
the question involved here is how general the display must be before 
tax will be held toapply. I don’t know. 

2. Beads are subject to tax as jewelry if the beads are strung ready 
for use. Loose beads are not subject to tax unless such beads are 
pearls, precious or semiprecious stones, or imitations thereof (Regu- 
lations 51, sec. 320.32). 

In some cases, kits of unstrung beads, shells, and other materials 
together with instructions for assembly into necklaces, bracelets, and 
other articles of jewelry are subject to tax (Revenue Ruling 55-125, 
I. R. B. 1955-10, 21.). 

3. Articles cut from certain types of petrified wood known as wood 
agate or wood opal are taxable as semiprecious stones (Revenue Ruling 
149, 1953-2 CB 352). 

4. Photograph frames, book ends, ashtrays, vanity cases. mesh bags, 
cigarette cases, glassware, china, pottery, umbrellas, walking sticks, 
cigarette lighters, shoe buckles, ete.. are subject to tax when orna- 
mented. mounted, or fitted with precious metals or imitations thereof 
(Regulations 51, sec. 320.33). 

5. If precious metals or imitations thereof are used for the plain 
narrow band or bands placed on the shank of a pipe to prevent the 
shank from splitting, and provided such bands have a combined width 
of three-eighths of an inch or less, such bands will be considered essen- 
tial parts and the pipe will not be subject to tax. If such bands are 
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more than three-eighths of an inch wide, or if precious metals are used 
to decorate the mouthpiece or bowl, the pipe will be taxable as jewelry 
(Regulations 51, sec. 320.33). 

6. Buttons made of, or ornamented with precious metals, precious 
or semiprecious stones, are taxable; but those made of imitations are 
considered dress findings and are not taxable (S. T. 942, 52-1 CB 225). 

7. Articles, not commonly known as jewelry, will not be taxable if 
coated with a deposit or alloy of precious metal less than one one-hun- 
dred-thousandth of an inch in thickness (S. T. 935, 1948-2 CB 192). 

The administration of the tax on jewelry would be simplified con- 
siderably if Congress amended the code to provide a specific enumera- 
tion of the articles which it wishes to tax. This might include, for 
example, necklaces, earrings, tiaras, brooches, pendants, bracelets, 
rings, and similar articles, irrespective of the materials used, which 
are commonly and ordinarily sold for purposes of adornment. 

The imposition of a tax on “articles made of, ornamented, mounted, 
and fitted with precious metals or stones, or imitations thereof” pre- 
sents serious administrative and compliance difficulties and unques- 
tionably results in the taxation of articles not originally intended by 
Congress. Few retailers, for example, possess scientific instruments 
necessary to determine whether the gold or silver plating on an article 
is more or less than one one-hundred-thousandth of an inch in 
thickness. 

Equally inequitable is the imposition of the tax to the entire selling 
price of such articles without regard to the value of the taxable orna- 
mentation. The use of a silver inlay in an otherwise nontaxable um- 
brella will result in a 10-percent tax, not on the portion of the selling 
price applicable to the inlay, but to the selling price of the entire 
article. Under such circumstances, the effect of the present law is to 
greatly restrict the use of gold, silver, platinum, and other precious 
metals for ornamentation of nontaxable articles. 

In the case of clocks and watches, the administration of the tax 
would be greatly simplified if it was made clear whether or not the 
tax was intended to apply to clocks and watches sold for personal 
use and not to clocks used in the manufacture of scientific instruments, 
thermostatic controls, master and secondary clocks installed in build- 
ings, clocks used in advertising signs, and so forth. Clarification of 
the exempt status of clocks used for commercial as distinguished from 
personal use would be consistent with action of Congress in recent 
years in exempting commercial types of refrigerators, photographic, 
and radio apparatus. 

On the question of clocks used in advertising signs, I am informed 
that this line of demarcation has developed over the years. If the face 
of the clock, the external rim, is the entire object, and the advertising 
material is placed on the face of the clock, the entire article is subject 
to taxation. 

On the other hand, if the clock is a portion of a somewhat larger 
sign, and the advertising and the advertising material is outside the 
rot of the clock, then the tax will only apply to the clock content of 
that sign. 


These are the types of problems that are extremely difficult to deal 
with. 
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The manufacturer of clocks is never certain when he is producing or 
introducing a new clock how much tax he will pay, to what it will 
apply, and necessarily his customers are equally confused, 

Furs: Section 4011, Internal Revenue Code, imposes a tax on— 

Articles of which such fur is, at the time of assemblage by the 
manufacturer, more than three times the value of the next most valu- 
able component material. 

In the administration of this tax, the Service has ruled: 

1. Undyed, sheared sheepskin used for linings of workmen’s coats, 
slippers, and gloves is not considered fur. However, if “electrified,” 
dyed, or processed to resemble fur, as for example, “Mouton,” such 
sheepskin will be taxable as fur (S. T. 709, XITI-2 CB 312). 

2. If a fur collar, which can be worn separately, is attached to a 
cloth coat, tax will apply to the portion of the sales price attributable 
to the collar. Lf the fur collar cannot be worn separately, no tax will 

apply unless the value of the collar is more than three times the value 
of the next most valuable co mponent in Which case tax will apply to 
be total sales price of the garment (Revenue Ruling 54-100. [. R. B. 

I ll,p ; 12). 

A writicn statement by the manufacturer to the retailer showing 
that. eee to the manufacturer's records. the value of the fur set 
af the tune of assemblage of the article was not more than three times 
the value at such time of the next most Valuable component material 
will be recognized as presumptive evidence of the nontaxable status of 
a fur-trimmec! warn nt (Mm. G128 (1947-1 CB 154)). 

There are other illustrations here that we commend to your atten- 

ion. One was commented upon in the testimony last week which re- 
lates toa very helpful mimeograph which lays down five different tests 
which must be applied by a furrier to determine whether or not he is 
in effect manufacturing a fur article or merely repairing, remodeling, 
or a. a fur article. 

. The application of the tax on furs to repairing, remodeling, or 

ryling Mv ations depends upon: 
The kind $s work done; 
35 Whether four articles are produced; 
(3) Whether new or used fur is used; 
(4) Whether fur is furnished by retailer or customer ; and 
(5) The extent of the repairing, remodeling, or restyling opera- 
tion (S. T. 930, 1944 CB 607, citing illustrations). 

The lines of demarcation in this ruling are developed in an orderly 

manne , yet the fact that the furrier must apply five different tests to 
determine whether a tax applies in a given transaction and, if so, 
vhat part of it, is, we think, the type of ‘burden the committee would 
like to see avoided if it is possible to do so. We hope it is. 

The principal administrative difficulties with the tax on furs are 
encountered in the imposition of the tax to fur-trimmed articles and, 
in some cases, to fur articles produced in the course of repairing, re- 
modeling, and restyling operations. It is at least questionable whether 
the cost of compliance and enforcement in these latter areas is pro- 
portionate to the revenues produced. In the absence of effective en- 
forcement, it is probably that serious competitive inequities would 
exist. 

In any event, enforcement and compliance problems would be 
duced if Congress were to stipulate the precise nature of fur articles 





yr 


ll 


hg 
set 
Hes 
jal 

of 


era- 


erly 
s to 


+ $0, 


yuld 


are 
and, 
a SO” 
ther 
pro- 
> el- 


ould 


ere 
‘icles 


EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 27] 


~ 


which it intends to tax. Whatever definitions are supplied should 
permit the retailer to determine readily the taxable status of the article 
without resort to statements from manufacturers not capable of veri- 
fication. 


TOILET PREPARATIONS 


Section 4021, Internal Revenue Code, imposes tax upon the follow- 
ing articles : 

Aromatic cachous ; 

2. Cosmetics ; 

3. Hair oils, pomades, dressings, restoratives, and dyes: 

4. Perfumes, essences, extracts, and toilet waters; 

5. Petroleum jellies: 

6. Toilet powders; 

7. Any other similar substance, article, or preparation, by what- 
oa name known or distinguished ; 

Any of the above which are used or applied or intended to 
be aaa or applied for toilet purposes. 

Specific exemptions are provided for— 

Baby oils, lotion, powder ; 

2. Sales of toilet preparations to barbershops and beauty estab- 
lishments which are taxable only if resold by such establishments; 
and 

3. Miniature samples sold to house-to-house canvassers which 
are taxable only if resold by such canvassers. 

In its administration of the tax the Service has held: 

1. Taxable toilet preparations include, but are not limited to sham- 
poo oils and liquids of the so-called soapless variety; witch hazel; bay 
rum; bath erystals and salts; deodorants for personal use; hair and 
scalp lotions for treatment of falling hair, dandruff, and so forth; foot 
oem face creams and lotions; hand lotions; lipsticks; rouges ; 
face powders; eyebrow and eyelash mascara; eye shadow creams; eau 
de cologne; brilliantine and hair oils; oils, creams, and so forth, for 
prevention of sunburn; rose water and glycerine; breath-sweetening 
pellets other than chewing gum or candy: : sachets; stain removers for 
use in removing ink, berry, and other stains from the body; nail 
lacquers ;¢ uticle removers and softeners, polish removers, and so forth; 
(lepilatories; eye washes; after-shaving lotions; theatrical makeup; 
hair bleaches and dyes; permanent waving solutions; toilet pumice; 
styptics pore cleansers; and sun tan oils. 

In 1945 the Service published for the guidance of taxpayers an 
alphs abetized list of 115 types of toilet preparations held to be taxable 
— 5828, 1945 CB 438). It is unfortunate that this list has not 
he en To up to date and published more recently. 

Also in 1945, the Service published an alphabetized list, by trade 
hames, of 100 taxable and nontaxable shampoos. Shampoos are held 
ae if— 

1) They contain 5 percent or less saponaceous matter; or 
(9) Are ‘designated or advertised for toilet as well as cleaning 

purposes (Mim. 5893, 1945 CB 440). 

If it contains more than 5 percent sapanaceous matter, it is regarded 
as a type of soap. 

Those are the types of problems you have. 
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4. Tax does not apply to dandruff removers provided labels and 
advertising material make no reference to the improvement of one’s 
personal appearance (Rev. Ruling 57, 1953-1 CB 425). 

Here we Ee introduced in a tax structure a line of demarcation 
which is dependent upon the advertising claims which are made by 
the manufacturer or retailer. 

We are hopeful that we might have a sufficiently definite taxing 
definition so that these fine lines of demarcation can be easily and 
clearly avoided. 

5. Cosmetics remain subject to tax even where specially compounded 
and sold for use as threatrica] makeup. However, tax will not apply 
to such items as grease paint, clown white, nose putty, blackup, and 
spirit gum (Rev. Ruling 54-101, 1954-1 CB 247). 

Here again we find that some 11 years ago the Service published a 
list of 68 articles deemed to be taxed as luggage. This, of course, is 
extremely helpful but yet it does present and illustrate some of the 
curious results of these omnibus clauses which are found throughout 
the tax structure. 

Bowling ball bags are ordinarily not taxable unless they have a 
pocket in them to carry your shoes. 

Knitting bags are generally not taxable but they do become taxable 
if they are provided with a drawstring or other firm closure. 

Department stores tell me in some cases a certain type of bag which 
will be sold in a luggage department will be subject to tax. The same 
identical bag may be sold in another department for a different use 
and, of course, will not be subject to tax. 

Recent rulings have indicated that bicycle saddle bags used to carry 
school lunches are not taxable, but are taxable if used to carry a toilet 
articles or apparel. 

As in the case of the other retailers’ excise taxes, it is believed that 
the administration of the tax could be immeasurably simplified and 
with little or no loss of revenue if Congress were to enact a specific 
enumeration of the articles which it intends to tax. 

In selecting the specific articles to be taxed and separately enu- 
merated, practical considerations suggest that the listing be confined 
to articiés— 

1. Which produce the bulk of the revenues and where the cost of 
collection is proportionate to the tax yield; 

2. Which ordinarily are sold separately and not as components 
or accessories of nontaxable articles; and 

3. Which are commonly and commercially understood to fall 
within the accepted meaning of the term “jewelry,” toilet prepara- 
tions,” “furs,” and “luggage.” 

We believe that the observance of these principles will— 

1. Greatly reduce the number of administrative and_ technical 
problems. 

2. Substantially reduce the number of retail outlets and, in the case 
of chain, department, specialty, and variety stores, the number of 
individual sales units which must be concerned with the collection of 
tax. 

At this point we might digress to observe that that particular argu- 
ment appeared to be very persuasive with your committee in suggest- 
ing the elimination of tax on aromatic cachous which are sold primar- 
ily by stores not otherwise exposed to retail excise taxation. 





let 


rat 
nd 
ific 


nu- 
1ed 


nts 


fall 


ur'a- 


ical 


“Ase 
> of 


y of 


pgu- 
rest- 
nar- 


EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 273 


3. Insure the more effective collection of the taxes by the Service by 
permitting it to confine its enforcement activities among fewer tax 
sources. 

It will be observed that it is the so-called omnibus clauses of the 
present law which cause the major problems of definition. These 
vague, catchall types of imposing clauses should be avoided wherever 

ossible. 

If the Congress is reluctant to assume final responsibility for a 
specific statutory enumeration of the articles which it intends to tax, 
a possible alternative has been advanced which we present for fur- 
ther study, but without endorsement at this time. 

Under this alternative, and following the listing of the particular 
articles which Congress saw fit to tax, the following “omnibus” clause 
would be employed : 


Including all articles of a like kind or nature which are produced, advertised, 
or sold for use in substantial competition with, or as a substitute for, any of 
the articles enumerated herein, provided, however: 

(1) The Secretary shall give notice of proposed amendment to the regulation 
incorporating such article among the list of taxable articles pursuant to the 
provisions of the Administrative Procedure Act, and 


2) Such proposed amendment shall be null and void if written objection 
thereto is filed by the Joint Committee on Internal Revenue Taxation within 
a period of ninety days thereafter. 

It is suggested that this proposal will: 

1. Permit specific enumeration of taxable articles in statute but 
with sufficient elasticity to permit inclusion of additional articles of a 
similar class not known to Congress or introduced commercially after 
enactment of statute. 

2. Taxability of any given type of article would be made explicit 
by regulatory rather than by informal ruling process with taxpayers’ 
rights of appeal protected by the Administrative Procedure Act and 
by joint committee approval. 

3. Competitive inequities caused by technological developments 
could be promptly redressed by the Treasury with the consent of 
Congress. 

Manufacturers’ excise taxes: During the course of hearings before 
the Ways and Means Committee in the summer of 1953, the National 
Association of Manufacturers presented a comprehensive and care- 
fully documented statement with respect to recommended improve- 
ments in the administration of the selective manufacturers’ excise 
taxes. 

On Friday, the NAM summarized its current views on the subject 
and we understand that a more detailed statement will be submitted 
at a later date. 

We shall not impose upon your time by repeating much which has 
already been stated most adequately by the preceding witness. For 
the record, however, we should like to briefly summarize the views 
of the members of the Federai Excise Tax Council with respect to 
the administration of the manufacturers’ excise taxes, which views 
will be more thoroughly presented and documented in the written 
statement we will file at a later date. 

By way of introduction, it may be helpful to suggest the major 
categories into which manufacturers’ excise tax technical and admin- 
istrative.problems fall. They appear to be: 
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1. Exemption for articles, persons, or uses on grounds of diserim- 

int ation, public policy, or congressional intent. 

_ Definition of taxable and nontaxable articles. 

Double taxation or unintended indirect taxation of exempt 
art ‘eles persons, or uses. 

Definition of term “manufacturer.” 

5. Determination of manufacturers’ sales price. 

6. Procedural problems peculiar to manufacturers’ excise taxes. 

Exemption problems: A representative cross section of exemption 
problems is found in the following list of ¢ ‘laims for exemption already 
brought to your committee’s attention : 

gee on identity of article: 

. Color television receivers. 

Television receivers designed for UHF reception. 
“Classical” phonograph records. 

Accessories sold in connection with sale of taxable articles. 

Based on identity of purchaser: 

i. Articles sold to religious and other private, nongovernmental, 
nonprofit organizations. 

Based on end usage: 

Automobiles furnished without charge by any person for use in 
se hoo! driver training program. 

2, Gasoline and lubricat ing oils for use in farm equipment and other 
types of nonhighway vehicles. 

In addition a number of alleged competitive inequities wre asserted 
to exist by reason of the taxation of electric garbage disposal units, 
radio receiving tubes and lubricating oils, and the failure to tax gas- 
fived incinerator units, transistors, and reclaimed lubricating oils. 

The Federal Excise Tax Council expresses no views with respect to 
these questions which are essentially a matter of congressional policy 
except to endorse the observation of the NAM that, wherever possible, 
exemption should be conditional upon the nature of the article or the 
identity of the purchaser and should not be made contingent upon the 
character of the end use of the article. 

[experience has demonstrated that much greater enforcement prob- 
lems are encountered under the latter type of exemption, with a corre- 
spondingly greater compliance burden upon manufacturers, their dis- 
tributors and dealers. 

Definition of taxable and nontaxable articles: In-the case of manu- 
facturers’ excise taxes, as in the case of retailers’ excise taxes, the need 
is equally great for the articles to be taxed or exempted to be specifi- 
cally enumerated in the law in order to minimize the need for wide- 
spread resort to administrative rulings with the attendant risk of con 
flict with the basic intent of Congress. 

The regulations and the administrative rulings of the Service are 
available to the Congress. To the extent that ‘they conform to the 
intent of Congress, and to the greatest degree practicable, they should 
be incorporated in the statute in clear, understandable terms. 

Closely related to the problem of “definition” is the matter of tax- 
ing repair and replacement parts for taxable articles. In general, 
repair and replacement parts for taxable articles are not subject to 
manufacturers’ excise taxes when sold separately. Exceptions are 
found in the case of automobile‘and-truek parts, and certain radio and 
refrigerator components. 
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During the fiscal year ended June 30, 1955, taxes paid on automo- 
bile and truck parts totaled $136 million. Data is not compiled sep- 
arately for radio and refrigerator parts, but is estimated at $10 million 
and $l million respectively. The revenue from radio parts is ac- 
counted for primarily by radio and television receiving tubes, 

Service compliance and enforcement problems are met in the im- 
position of tax on these parts and components. Many of them were 
overcome with the passage of the Simpson bill, H. R. 7024, Public 
Law 367, 84th Congress, Ist session. Many still remain and will be 
discussed in greater detail in our written statement. 

It is sufficient to observe at this time that ma ny of the remaining 
problems would be relieved entirely, with a small effect upon the 
revenues, if: 

(1) The tax was repealed with respect to refrigerator com- 
ponents 5 

(2) The tax was repealed with respect to all radio components 
— cabinets and tubes; and 

The tax on parts and accessories for automobiles was lim- 

ited. to a specific enumeration of major readily identifiable parts 
such as spark plugs, springs, distributors, carburetors, ete., which 
together account for the bulk of the revenue. 

The second and third major group of major categories of problems 
involves the question of double or unintended indirect taxation. 

By providing that automobile, radio, and refrigerator components, 
und camera lenses may be sold tax-free for use in the further manu- 
facture of any other article, whether or not taxable, the Simpson bill 
represented a long step forward toward the elimination of the unin- 
tended indirect taxation of otherwise nontaxable end articles. 

No longer, for example, will tax be payable on spark pone rs or stor- 
age batteries sold to manufacturers of farm equipment, or on radio 
tubes sold to manufacturers of nontaxable types of elec ficbiten equip- 
ment. 

A large number of problems of this nature remain, however, due 
to the failure of the Simpson bill to extend its benefits to automobile 
tires and tubes, and due to certain other technical infirmities in the 
law, which will be described more fully in our supplemental state- 
ment. 

Among the problems of this nature which have been brought to the 
attention of your committee, and for which remedial or clarifying 
legislation is needed, are: 

Imposition of tax on tires and innertubes sold for use in further 
inanufacture of nontaxable farm equipment, motorcycles, et cetera. 

The tax was taken off motorcycles this last session of Congress. 
The tax remains on tires and tubes for motoreycles. We bring it to 
your attention. We do not know whether you intended that result: 

You have exempted automobile parts, under the Simpson bill, used 

n the further manufacture of farm equipment, wi ith the exce pti mn) of 


tires and tubes. We do not know whether that was your allies ative 
Intent. 


A very curious problem arises in connec tion with the sales to State 
and for export. Let me illustrate it, if I may. 
I think, Mr. Mason, you alluded to it last week. 
The law provides for exemptions in the case of manufactured 
articles sold to States or for export. An automobile sold to a State or 
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an automobile sold for export is exempted from tax. If parts are 
sold to an automobile manufacturer for use in the further manufac- 
ture of an automobile, it may be purchased tax-free. There is no tax 
on those parts. 

In the case of tires and tubes, there is no provision in the law for a 
tax-free sale of tires and tubes to an automobile manufacturer. The 
reason for that is that the tires and tubes are treated as if they were 
end articles of manufacture. They are subject to a specific tax on a 
poundage basis. Automobiles are subject to an ad valorem tax on 
a sales-price basis. 

Tires and tubes sold to a State for repair or replacement purposes 
are clearly exempt. Automobiles manufactured and sold to a State are 
clearly exempt. But tires and tubes sold to an automobile manu- 
facturer to be mounted on a new vehicle to be sold to a State are subject 
to tax. That is a provision in the regulations since 1932 or 1933. 

The Service believes that this represents a correct interpretation 
of the intent of the Congress at that time. We do not comment upon 
that. We do bring it to your committee’s attention in the belief that, 
presented with a clear choice, we do not think that you would carve 
out tires and tubes sold to automobile manufacturers for use in the 
manufacture of automobiles sold to States as a basis for imposing a 
tax while exempting the automobile and exempting the tires if sold 
separately. 

Turning, however, to the question of tires and tubes sold to States 
and sold for export, we find in that situation the Service has, by admin- 
istrative practice of long standing, permitted tires and tubes to be 
sold tax-free to car manufacturers to be mounted on automobiles for 
further exportation. 

So we have at the moment, and I think Commissioner Winkle 
acknowledged this, a rather clear-cut inconsistency in treatment. 

We would hope that your committee would wish to make perfectly 
clear that the exemption for sales to States and for export would 
apply down through the entire chain of manufacture. 

It was also brought to your committee’s attention that there was no 
provision for an exemption or credit or refund in the case of tires and 
tubes used in the further manufacture of automobile accessories. 
As a result, manufacturers of trailer dollies and power lawnmowers 
are obliged to pay both a specific tax on tires and tubes when pur- 
chased, and an ad valorem tax on the sale price of the finished article, 
including the tires and tubes, when sold. 

Another problem which has been brought or will be brought to your 
committee’s attention later is the double taxation of gasoline and cer- 
tain lubricating oils placed in new cars and subject to specific tax 
when purchased and to ad valorem tax when resold with the auto- 
mobile. 

Finally, of very great importance, is the matter of double taxation 
of taxable articles used and consumed in the further manufacture 
of taxable end articles. 

To illustrate: Tax is paid on gasoline and lubricating oils, busi- 
ness machines, and so forth, which are purchased by automobile manu- 
facturers and used or consumed by them on their premises in the 
further manufacture of taxable automobiles. The cost of those articles 
on which they pay tax can only berecovered.in the price of the finished 
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article. They pay tax on that price, notwithstanding which the 
present law has been construed to — an exemption only in the 
case of articles which are physically incorporated in the end article 
of manufacture. 

We hope that your staff and your committee will give particular at- 
tention to this problem, since many of us are unable to appreciate any 
real distinction between an article which is physically incorporated in 
ae article and those which are consumed in the process of manu- 

acture. 

The problem of the definition of “manufacturer” is one that is com- 
mented upon by the National Association of Manufacturers. We also 
agree that it would be most helpful in the administration of the law 
if the Congress were to provide a more adequate definition of what is 
meant by manufacturer or what is meant by the term “manu- 
facturing.” 

Two of the principal problems in this area involve the matter of re- 
built parts, the act of rebuilding as distinguished from the act of 
manufacture, and, in the case of lubricating oils, the act of processing 
as distinguished from the act of manufacture. 

The question of sales price is a very involved problem. I will only 
highlight the problem at the moment. 

Under existing law, ad valorem taxes are imposed on the manufac- 
turer’s actual sales price. The law makes no distinction between the 
class of customer to whom the sale is made, whether it be another 
manufacturer, a national distributor, a regional wholesaler, or a local 
retailer. As a consequence, the tax payable on an identical article will 
vary greatly, according to the purchaser, and the particular level of 
distribution at which the manufacturer may sell. 

In some cases the tax differential may be avoided by making sales 
through a wholly owned subsidiary. 

I might add that this method is commonly employed in the con- 
sumer durable field. 

In other cases manufacturers have been obliged to discontinue, 
simply to avoid a discriminatory tax differential, the methods of dis- 
tribution which they have found to be the most efficient. 

This problem will be described in greater detail by other witnesses 
and we shall comment upon it more fully in our written statement. It 
is perhaps sufficient to observe at this point that a solution to the prob- 
lem is one of the most urgent matters to come before the committee, 
and one which only the Congress has the power to resolve. It is not a 
matter basically which subject to administrative relief as the existing 
law is drawn. 

I would like to spend a few minutes, if I may, on matters involving 
procedural problems because I hope in this one area there will be a 
substantial degree of agreement on the part of taxpayers and I am 
hopeful on the part of the Service and the Treasury in the report 
which they will submit to your committee later. 

A brief summary of the general administrative framework of the 
manufacturers’ excise taxes may be helpful to a clearer understand- 
ing of the procedural problems which have developed. 

To prevent “pyramiding,” Congress provided for tax-free sales 
between manufacturers and jobbers where taxable articles will be used 





278 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


in the further manufacture of other articles. In enforcing this pro- 
vision, the Service requires ail : 
(1) manufacturers of taxable articles; 
(2) all manufacturers pone taxable articles for use in 
further manufacture ; and 
(3) jobbers purchasing from one manufacturer for resale to a 
second manufacturer, 
to obtain registration certificates from their local director of internal 
revenue. 

In order to validate a tax-free sale, the original manufacturer must 
obtain from his vendee prior to the time of sale a statement of intent, 
bearing the vendee’s registration number, and specifying— 

(1) that he is purchasing the article tax-free for use by him 
in the further manufacture of another article, or 

(2) that he is purchasing the article tax-free for resale to his 
vendee for such purpose. 

Under the first situation, upon receipt of the exemption certificate 
from the vendee-manufacturer, the original manufacturer is dis- 
charged of further tax liability upon receipt of the exemption certifi- 
cate. The purchaser is thereafter deemed to be the “statutory manu- 
facturer” of the article and is hable for payment of tax, if any, to 
the same extent as if he had actually fabricated the article. 

This, we believe, is an essentially sumple and practical administrative 
procedure. 

In the second situation, however, where the sale as made to a 
registered jobber or dealer for resale to his vendee, the issuance and 
receipt of the exemption certificate merely serves to suspend the col- 
lection of the tax for 60 days. The obligation is still that of the ven- 
dor. If, within that period of time, the jobber fails to supply the 
original manufacturer with proof of resale to another manufacturer 
for use in further manufacture, the original manufacturer becomes 
liable for payisent of the tax and must e1 ndeavor to collect it from his 
vendee-jobber. 

There is no provision for the registration of exporters. Any person, 
however, may purchase articles tax-free from a manufacturer by 
furnishing a statement of intent to export or resell to his vendee for 
export. If such a statement is furnished, payment of tax is suspended 
for a period of 6 months. If proof of actual exportation is not fur- 
nished to the original manufacturer within this period of time, he must 
pay the tax and seek to recover it from his vendee. 

Where manufacturers or jobbers are regularly engaged in making 
tax-free purchases for further manufacture, they are permitted to 
issue blanket exemption certificates to their manufacturer-vendor, 
good for a period of 30 days. Similarly, blanket certificates of intent 
to purchase for export may be issued for a period of 30 days. 

It may be readily appreciated that the combination of a registry 
system with an elaborate exemption certificate system creates moun- 
tains of paperwork and redtape.- To a considerable extent, manu- 
facturers have not only been burdened with the imposition of selective 
excise taxes, an absolute loss if they are unable for any reason to col- 
lect the full sales price including tax, but, in addition, a very real 
further burden of performing enforcement activities on behalf of the 
Service without compensation of any kind. They have the burden 
and they have the cost. 
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To remedy this unfair compliance burden, and to shift it to the 
a where it belongs, we recommend : 

_ All manufacturers, jobbers, and exporters wishing to avail them- 
al es of the privilege of making tax-free purchases as provided by 
law be required to register and obtain registry certificates subject 
to whatever reasonable requirements of reliability and financial re- 
sponsibility the law or regulations may provide. 

Mr. Mason. Is that not practically the same as a licensing system ? 

Mr. Pau. It would be very analogous to it. 

Any duly registered manufacturer, jobber, or exporter may pro- 

v de his vendor-manufacturers with a blanket exemption covering all 
future orders indexed thereto, such blanket exemption certificate to be 
valid until revoked. 

We would like to get rid of this 30-day requirement and I believe 
that Assistant Commissioner Winkle acknowledged that in the pro- 
posed new draft of regulations, they were thinking of extending the 30- 
day period to 90 days. We see no reason why it should not be extended 
i} ce: 

Any manufacturer making a tax-free sale of an article on a pur- 
chi ase order indexed to such blanket exemption certificate shall be 
— discharged from further tax lability with respect to such article. 

The manufacturer, jobber, or exporter—and this is important, 
I Karta I can make the point clear—who purchases articles tax free by 
issuance of an exemption certificate, for all tax purposes, should be 
deemed the statutory manufacturer of the article. If the article is 
used or sold by such person in a taxable transaction, and not for the 
purpose originally purchased tax free, such person will be liable for 


payment of tax on the price at which the article was purchased. 

The present law requires the manufacturer who originally bought 
tax free, and who later disposes of the article in a taxable transaction, 
to pay tax on his selling price. He is penalized, therefore, simply 


} 


because at the time of purehs ise he has no way of knowing whether 


ie is purchasing the article for a tax-free or taxable purpose. 

. We believe that the Service should assume the responsibility for 
the le tenedl ar audit of all persons holding registry certificates to deter 
mine if such persons have— 

(1) Proof of tax-exempt use or sale, or 
(2) Proof they paid tax upon the taxable use or sale, of all 
articles purchased tax-free on exemption certificates. 

The question of refunds and credits has created a great deal 
difficulty and in some cases perhaps actual hardship and inequity. 

Refunds and credits of manufacturers’ excise taxes may be classified 
under three main headings, those conditioned upon : 

1. Simple price adjustments. 

2. Where a sale is made to an exempt purchaser or for an exempt use 
or where it is sold for export. 

All other cases where the claim for refund or credit is founded 
simply upon the fact that there has been an illegal or erroneous pay- 
ment of the tax. 

As.a general principle, we believe that if the ultimate facts con- 
clusively demonstrate that tax has been paid to the Government in 
excess of the tax which Congress intended to collect and retain, such 
excess should be refunded without regard to meaningless procedural 
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technicalities and without the necessity of proving that the claimant 
has borne the burden of the tax. A few illustrations may be helpful 
to an understanding of the problem. 

In the case of price readjustments, if a readjustment of price is 
made by a manufacturer with respect to tax-paid articles, a refund or 
credit will be allowed. In this situation, only three facts must be 
established : 

1, That the tax is paid on the original sale. 

2. That the price readjustment in fact has been made. 

3. That the claim or credit is filed within the statutory period of 
limitation. 

There are no procedural or artificial limitations on the right of 
claim for credit or refund in this type of case. 

In the case of sales to States, if a taxable article is ultimately sold 
to a State, the original manufacturer will be entitled to a credit or 
refund upon: 

1. Submission of documentary proof of sale to State, and 

2. Consent of ultimate vendor to allowance of credit or refund. 

The refund or credit is allowed without regard to the number of 
persons who bought or resold the article and there is no requirement 
that the manufacturer’s vendee have furnished the manufacturer with 
a certificate of intent to purchase for resale to a State. 

The final facts control. Was tax paid in the first instance? Was 
a sale made to a State? 

If the two facts are established, the refund is allowed. 

In the case of sales for export, if a taxable article is ultimately 
exported, the manufacturer may claim a credit or refund upon submis- 
sion of proof that: 

1. Article was actually exported, and 

2. That prior to time of original sale by manufacturer, his vendee 
furnished statement of intent to export. 

Subject to the same condition, but with the written consent of the 
manufacturer, the actual exporter may obtain a credit or refund direct 
from the Government. 

The requirement of a “statement of intent to export” is wholly 
proper and necessary where the manufacturer’s vendee wishes to 
purchase taxable articles on a tax-free basis pending exportation and 
submission of proof of such exportation within 6 months as now 
permitted by regulation. 

However, we see no valid reason for requiring a similar intent of 
sale for export where, in the first instance, the tax was paid to the 
Government and, in the ultimate case, the goods were actually 
exported. 

There are only two essential points, that the tax was paid and that 
the article was exported. If the two facts are established, the refund 
or credit should be allowed. 

In the case of sales to diplomats, the refund or credit will be 
allowed if the sale was made directly by the manufacturer to the 
diplomat, whereas no refund or credit is allowed if the sale is made by 
an intervening retailer or wholesaler. 

In the case of excise taxes illegally or erroneously collected, one 
of the most serious and perhaps least understood inequities in the 
manufacturers’ excise-tax field is the requirement in the law which 
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denies a manufacturer the right to a credit or refund of a tax illegally 
or erroneously collected unless he can show : 
(1) That he has borne the burden of the tax, or 
(2) That the benefit of the credit or refund will be passed on 
the ultimate purchaser of the article. 

This matter has been brought to your attention both by the Ameri- 
can Bar Association and by the National Association of Manufac- 
turers. The arguments in support of this proposal are well known 
to your committee and need no repetition here. 

The Federal Excise Tax Council joins with these other groups in 
urging the repeal of this inherently unsound and inequitable provi- 
sion of the law. 

‘the adoption of these proposals will relieve a large number of 
administrative and technical problems and competitive inequities in 
the field of the manufacturers’ excise taxes. Certain of the changes 
suggested will result in some loss of revenue, but it is believed that this 
will be largely offset by the adoption of a comprehensible, definitive 
law capable of more effective and uniform enforcement by the Service. 
The suggested changes will not, of course, relieve those discrimina- 
tory or burdensome features which are inherent in any system of 
selective excise taxation but which are not under consideration by 
your committee. 

In the next 2 or 3 minutes I would like to review very quickly some 
general administrative problems which have equal application not 
only to the manufacturers’ excise taxes but, in certain respects, to all 
other miscellaneous excise taxes. They fall into three major cate- 
gories : 


1. Problems of uniform interpretation of the law through the pro- 
P g p 


mugation of regulations, the pu 
mational material ; 

2. Problems incident to the effective and uniform enforcement and 
collection of the tax among competitors; and 

3. Problems relating to procedures for appeals by taxpayers from 
adverse administrative rulings by the Service. 

The Service is charged with the ultimate responsibility for the 
interpretation and enforcement of the excise-tax laws in conformance 
with the intent of Congress. 

We make no suggestion, expressed or implied, that it has failed to 
do so to the fullest extent of its ability. At the same time, it is fair 
to assume that the Service, no less than taxpayers generally, has found 
its task more difficult because of ambiguities, inequities, and inade- 
quacies in the underlying statutes. There is no more reason to expect 
top performance from a 1932 model tax law than from a 1932 jalopy, 
no matter how experienced and well-intended the driver. 

The basic framework of the present selective excise taxes was estab- 
lished in 1982. Regulations under the 1932 act were promulgated 
shortly after its enactment. 

Following the adoption of the Internal Revenue Code of 1939, the 
various regulations were recodified to conform to the arrangement of 
the code, but with few substantive changes to reflect the large body 
of both published and unpublished rulings issued since 1932. The 
regulations have, of course, been amended from time to time to reflect 
statutory changes, but seldom to incorporate changes or clarification 
of Service policies reflected in either published or unpublished rulings. 


lication of rulings, and other infor- 
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It is a matter of some concern to taxpayers that more than a year 
has elapsed since the enactment of the Internal Revenue Code of 1954, 
yet no regulations relating to the manufacturers’ and retailers’ excise 
taxes have been proposed and published pursuant to the provisions 
of the Administrative Procedure Act, which gives taxpayers the right 
of public hearing and appeal on any provisions which they believe are 
improper. 

it is true that very few changes were made in this field by the Code 
Revision Act of 1954. But it is also true that there has been no com- 
prehensive revision of much of the interpretative material in these 
regulations since 1932. 

In his testimony before your committee, Assistant Commissioner 
Winkle very fair ly and frankly acknowledged the need for the early 
publication of a completely up-to-date body of interpretative regula- 
tios which, in addition to a rearrangement to conform to the number- 
ing of the 1954 code, will also incorporate all significant prior rulings 
of the Service, both published and unpublished, which reflect its 
current policies and procedure. 

It is evident that there is a completely mutual recognition on the 
part of taxpayers and the Service of the nature of the problem and the 
need for prompt action. We are exceedingly hopeful that a reexam- 
ination of its order of priorities and manpower resources will enable 
the Service to promulgate these revised regulations at an earlier date 
than now foreseen. 

Issuance of rulings: As explained by Assistant Commissioner 
Winkle, in his very helpful and informative description of Service 
operating procedure, interpretative rulings fall into two general clas- 
sifications : 

1. Rulings issued by the Excise Tax Ruling Branch located 
Washington headquarters; and 

2. “Determination letters” issued by field officers of the Service. Ae 
we understand it, determination letters may be issued only in response 
to routine inquiries clearly covered by the regulations, published 
rulings, or court decisions published in the Inter nal Revenue Bulletin. 

Three main problems are presented in this area 

(1) ree with which taxpayers’ requests are answered ; 
(2) Uniformity of treatment among taxpayers; and 
(3) Publication of rulings. 

The delegation of authority to local officers of the Service is in- 
tended to permit prompt handling of routine types of questions. Such 

: procedure is desirable and clearly necessary to the satisfactory ad- 
ministr ation of the excise taxes. 

The extent to which delays may be encountered in obtaining rulings 
on more complex or novel issues from the Excise Tax Ruling Branch 
is a matter on which your committee has requested further data and in 
the absence of whic h information it will be wholly in: ippropriate for 
us to conjecture upon. 

Of great importance is the matter of uniformity of rulings among 
taxpayers. It would seem reasonably evident that some proc edure for 
the centralized review of all excise tax rulings issued, whether in the 
field or by the Excise Tax Ruling Branch, is required if reasonable 
assurance of uniformity is to be achieved. 
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At the risk of oversimplifying a problem which we may not fully 
understand, we offer the following program for consideration : 

l. Each ruling issued, whether by a field office or by the Excise Tax 
Ruling Branch, “should bear reference to the section of the code, the 
section of the regulations, the published ruling and/or the court de- 
cis sion upon which it is aun 

2. Copies of all such rulings would be directed to a group of re- 
viewers, each specializing in a given field of excise taxation. 
3. After review for uniformity, copies of the rulings would be 
indexed and filed according to subject matter for future Teference. 

Such a program may require an additional pool of experienced 
excise tax specialists in the Excise Tax Ruling Branch or elsewhere. 
Here, as elsewhere, there is a feeling that the Service may have in- 
adequate skillful manpower to devote to excise tax administration or 
enforcement. 

If this should be the case, and if the Service, after further study, is 
unable to supply the personnel needed to administer the excise taxes 
at the same high standards the Service has set for itself in other 
areas, we are hopeful that the Congress would entertain favorably 
the appropriation of such additional funds as may be required to make 
this possible. 

If the taxpayers can be given complete assurance of the uniform 
interpretation and enforcement of a $4-billion-a- year miscellaneous 
excise-tax system by the added appropriation of a $250,000 or $500,000 
a year needed to do the job, we believe that this is a very modest cost 
to invest in taxpayer goodwill and respect. 

In his testimony before your committee, Assistant Commissioner 
Winkle stated that 125 rulings relating to the manufacturers’ ane 
retailers’ excise taxes now in effect had been published in the 20-yea 
period 1933 to 1952. Since the adoption of a firm policy of ine vaaea 
publication of rulings early in 1953, some 80 rulings had been published 
through June of 1955. This is a very marked improvement for which 
the Service deserves credit. 

Moreover, we are grateful to learn of Mr. Winkle’s statement before 
your committee that room for improvement still exists and that the 
Service is firmly committed to further progress in this area. No doubt 
further details of this program for increased publication of rulings 
will be submitted to your committee at a later date. 

At this point we can only say that many taxpayers, justifiably or 
otherwise, and with or without foundation in fact, believe that all 
significant rulings of interest to them are not being published. We 
are exceedingly hopeful that the results of your studies will show that 
their impression is without substance. 

At this time we have only two suggestions to offer. They are very 
simple. 

First, we recommend that consideration be given to the publication 
of all significant excise tax rulings which involve an issue not pre- 
viously covered by any prior published ruling in a separate Internal 
Revenue Bulletin reserved exclusively for excise tax matters. 

Second, we suggest that study be given to the feasibility of making 
excerpts of all Service rulings, after deletion of all confidential mat- 
ter, available for public inspection. 

Improved enforcement methods: Early in 1953, the Service an- 
nounced the adoption of the monthly depository and quarterly excise- 
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tax reporting system. Previously, most excise-tax returns were filed 
and the tax paid monthly. 

Upon the adoption of the new quarterly return procedure, a new 
style excise-tax return was adopted which required taxpayers to fur- 
nish details on total sales, exemption, and price adjustments and other 
information not previously ere 

Upon a demonstration by excise taxpayers representing virtually 
all industries affected that the new form would create compliance 
burdens out of proportion to the benefits sought by the Service in 
eee enforcement, the added informational requirements were 

temporarily suspended. Although the form was reprinted to reflect 

the excise tax rate changes made “by the Revenue Rate Extension Act 
of 1954, the suspension of the added informational requirements still 
remains in effect. We understand that new forms are now in process 
of development and also that the Service plans to review the revised 
form or forms with interested persons prior to their official release. 

In connection with this subject, and at the request of the Service, 
an informal group of interested trade associations filed with Com- 
missioner of Internal Revenue T. Coleman Andrews, on September 
24, 1954, a statement on the requirements of the Form 720: Quantity 
Excise Tax Return, which included alternative suggestions for im- 
proved excise tax enforcement. 

With your permission, we would like to introduce a copy of that 
statement for the record. 

Mr. Foranp. Without objection, that will be done. 

Mr. Pauw. Thank you. 

(The statement referred to is as follows:) 


STATEMENT ON REQUIREMENTS OF QUARTERLY Excise TAx RETURN ForRM 720 Finep 
ON BEHALF OF AMERICAN RETAIL FEDERATION, NATIONAL ASSOCIATION OF CHAIN 
Drue Strores, NATIONAL ASSOCIATION OF MANUFACTURERS, NATIONAL ASSOCI- 
ATION OF PHOTOGRAPHIC MANUFACTURERS, INC., NATIONAL ELECTRICAL MANU- 
FACTURERS ASSOCIATION, NATIONAL RETAIL Dry Goons ASSOCIATION, Rapto- 
ELECTRONICS-TELEVISION MANUFACTURERS ASSOCIATION, RUBBER MANUFAC- 
TURERS ASSOCIATION, UNITED STATES CHAMBER OF (COMMERCE 


SEPTEMBER 24, 1954. 

Re informational requirements of quarterly excise tax returns—Form 720 
Hon. T. COLEMAN ANDREWS, 

Commissioner of Internal Revenue, 

Washington, D. C. 
DEAR Mr. COMMISSIONER: We are submitting herewith statement on require 

ments of form 720 filed on behalf of: 

American Retail Federation 

National Association of Chain Drug Stores 

National Association of Manufacturers 

National Association of Photographic Manufacturers, Ine. 

National Electrical Manufacturers Association 

National Retail Dry Goods Association 

Radio-EKlectronics-Television Manufacturers Association 

Rubber Manufacturers Association 

United States Chamber of Commerce 

A temporary suspension of the added informational requirements under cer- 

tain prescribed conditions with respect to quarterly excise tax returns covering 
all quarters through June 30, 1954, was first announced in Internal Revenue 
mimeograph 289, dated September 30, 1953, and subsequently published as Rev- 
enue Ruling No. 254. In Internal Revenue mimeograph 54-103, dated June 
10, 1954, it was announced that this policy would be continued until further 
notice and that no change in the policy is contemplated for any quarter of 1954. 
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We are grateful for your recognition of the very serious problems attendant 
upon literal compliance with the requirements of form 720. For reasons more 
fully described in the accompanying statement, we are hopeful that the Service 
will see fit to revise form 720, omitting in its entirety the additional informational 
requirements in controversy : 

Representatives of the associated organizations will welcome the opportunity 
for an oral amplification of their views, should you so desire. 

Very truly yours, 
NATIONAL ASSOCIATION OF MANU- 
FACTURERS, 
Maurice G. Paut, Jr., 
Chairman, Subcommittee on Manufacturers’ Excise Tar Administration. 


Statement on requirements of Quarterly Excise Tax Return Form 720 filed on 
behalf of American Retail Federation, National Association of Chain Drug 
Stores, National Association of Manufacturers, National Association of Photo- 
graphic Manufacturers, Inc., National Electrical Manufacturers Association, 
National Retail Dry Goods Association, Radio-Electronics-Television Manu- 
facturers Association, Rubber Manufacturers Association, United States 
Chamber of Commerce 


Background 


The Quarterly Excise Tax Return Form 720 (exhibit A) was designed and 
introduced by the Internal Revenue Service concurrently with the adoption of 
the monthly depository and quarterly excise-tax reporting system. Prior to 
such time excise-tax return form 728 was used. Neither the proposed rulemak- 
ing filed May 15, 1953, nor Treasury Division 6025 prescribing the new quar- 
terly return regulations set forth the substance of the new form nor gave any in- 
dication that additional information would be required therein. 

Form 720 is intended to permit reporting all excise-tax liabilities in a 
single return form. Formerly, separate forms were required for each of the 
various types of excise taxes. It is appreciated that a multiple-purpose form 
may be less costly and more convenient for both taxpayers and the Service. 
In issue are the added informational requirements of the new form. Whereas 
the former excise-tax returns simply provided for the net amount of tax pay- 
able under the applicable taxing sections of the Internal Revenue Code, form 
720 requires the following additional information with respect to each classifica- 
tion of taxable articles or services : 

Total sales of taxable articles (col. (2) ) 
ixemptions or adjustments (col. (3) ) 
Net taxable sales (col. (4) ) 

The data must be expressed in terms of dollars or units depending upon 
whether the tax is imposed on an ad valorem or specific basis. Representatives 
of the American Retail Federation, the National Retail Dry Goods Association, 
the Radio-Electronices-Television Manufacturers Association and the National 
Association of Manufacturers met with Service officials on July 29, 1953. It 
was stated that the added information was needed to: 

1. Permit office audits of excise-tax returns. 

2. Facilitate field audits. 

3. Compile essential statistical data. 

4. Induce taxpayers to establish more adequate excise-tax-accounting 
precedures to avoid deficiencies caused by carelessness or neglect. 

The Service officials emphasized that, in requiring data on total sales of 
taxable articles and services, exempt sales, sales allowances and adjustments, ete., 
it Was their belief that taxpayers were only being asked to furnish information 
already compiled as a necessary and integral part of the computation of the tax 
due. It was further stated that if this was not the case, then taxpayers must 
necessarily be in violation of the record-keeping requirements of the regulations. 

Written briefs in opposition to the added informational requirements were 
later submitted on behalf of the NAM and others. 

On September 28, 1953, representatives of the major industry groups subject 
to excise tax?s met with Commissioner of Internal Revenue T. Coleman Andrews 
and presented to him further oral testimony urging suspension of the added re- 
quirements of form 720. The Commissioner, reiterating the views expressed by 
Service officials at the July 29 meeting, agreed to a temporary suspension of the 
new requirements under certain prescribed conditions with respect to quarterly 
returns covering all quarters through June 30, 1954. This policy was an- 
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nounced in Internal Revenue Mimeograph 289, dated September 30, 1953, and 
subsequently published as Revenue Ruling 254 (exhibit B). 

In letter dated May 10, 1954, (exhibit C) Assistant Commissioner Norman A. 
Sugarman invited all parties who participated in the conference of September 
28, 1953, to submit any additional information which the Service should con- 
sider in reaching a final decision. On May 26, 1954, representatives of the un- 
dersigned organizations met informally with these Service officials: 

Ernest H. Vaughn, Director, Audit Division 

Wilbur T. Ekstrand, Planning Analyst, Audit Division 

John F. McGuire, Chief, Forms and Instructions Section, Technical Plan- 
ning Division 

B. H. Fischgrund, Assistant Chief, Excise Tax Branch, Tax Ruling Division 

In Revenue Ruling 54-234, 1954 Internal Revenue Bulletin No. 25 originally 
issued as Internal Revenue Mimeograph 54-103, dated June 10, 1954, the Com- 
missioner announced that the policy stated in Internal Revenue Mimeograph 
289, dated September 30, 1953, “will be continued until further notice. No change 
in the policy is contemplated for any quarter in 1954” (exhibit D>. 

The views and recommendations expressed informally at this meeting are 
summarized herein and submitted on behalf of the undersigned organizations. 
In doing so, each of the organizations reserves the right to submit separate 
memorandums underscoring the peculiar problems of their respective member- 
ships. 

Summary statement 

Selective excise taxes are among the most difficult forms of taxation to ad- 
minister. A thorough, comprehensive enforcement policy is indispensable to 
the protection of responsible excise-tax payers against tax avoidance by com- 
petitors whether occasioned by negligence or willful intent. Self-interest alone 
dictates the fullest degree of cooperation with the Internal Revenue Service in 
the adoption of every proper and effective enforcement technique. 

With full recognition of the mutuality of interest which exists, the undersigned 
organizations must respectfully reaffirm their unanimous opinion that the in- 
formation requirements of form 720 in controversy will serve no useful purpose 
to the Internal Revenue Service in its proper efforts to insure the collection of 
all excise taxes properly due. 


Inherent characteristics of selective ercise tares 

Inherent in any system of selective excise taxation is the coneept of a tax 
levied upon a single transaction whether the sale or use of an article or the 
performance of a service. The very selectivity of the excise taxes, the varying 
rates and bases employed, and the numerous statutory exemptions permitted— 
all serve to require taxpayers to compute and account for excise taxes on an 
individual transaction basis. This concept has been uniformly recognized by 
the Service for many years. It is made explicit in the regulations themselves 
treating with record-keeping requirements (exhibit E). 

Whether or not excise tax is payable, and, if so, how much, must be deter- 
mined in the light of all attendant circumstances at the time the transaction 
oeeurs. For this reason excise-tax payers are obliged to develop detailed operat- 
ing instructions for the use of their employees billing the merchandise or service 
or marking the sale and collecting the purchase price and excise tax where 
applicable. It is no more possible, in most cases, for the taxpayer to compute 
excise taxes on the basis of sales totals extracted from his reeuiar accounting 
records than it would be for him to compute social security or Federal withhold- 
ing tax on the basis of payroll totals. In both situations the tax ean only be 
computed on a transaction basis and the individual amounts so computed aceumu- 
lated in a separate account for remittance to the Government. If this is the way 
in which the tax must be computed initially by the taxpayer, it follows that a 
similar approach is the only way that an audit of the tax payable may be made 
by the Service. To state it otherwise, if total sales cannot ordinarily be em- 
ployed by the taxpayer in determining the tax payable, the furnishing of total 
sales to the Service on form 720 must prove to be meaningless in the audit of 
such returns. 


Added date will not facilitate audit of excise-tagw returns 


If “total sales of taxable articles or services” could be reconciled with gross 
sales reported on the taxpayer’s Federal income-tax return in a significant 
percentage of cases, it may be conceded that such information would be of value 
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for audit purposes. This will prove to be the rare exception rather than the 
rule under any system of selective excise taxation. Moreover, such totals ordi- 
narily would not appear in the taxpayer’s regular books of account. There are 
many reason for this: 

1. The tax may apply only with respect to articles of a given size, weight, 
or quality, a distinction which is not maintained in the taxpayer’s sales- 
accounting records. 

2. The tax may apply to articles of a hybrid nature, only a portion of the 
sales price of which is taxable. For example, only the receiving set portion 
of a radio receiver-transmitter is taxable; home-permanent kits ordinarily 
include both taxable and nontaxable articles; only the liquid in deodorant 
pads is taxable, the cotton or flannel disks are exempt. Moreover, manu- 
facturers are increasingly resorting to promotional combination offers which 
frequently consist of taxable and nontaxable articles sold for a single price. 
Under such circumstances, the “total sales” of such products would be 
meaningless for excise-tax purposes. 

8. Retailers ordinarily maintain sales-accounting records by departments, 
seldom by products. Even in the larger stores where a greater degree of 
specialization may be found, it will be the rare exception where all the sales 
of a given department will be in the taxable category. 

4. The tax may be measured by a “fair manufacturer’s price” rather than 
the actual sales price. 

Compliance problems particularly applicable to retail establishments are more 
fully set forth in the statement filed with Commisisoner T. Coleman Andrews 
under date of October 28, 1953, on behalf of the American Retail Federation and 
the National Retail Dry Goods Association, a copy of which is submitted here- 
with as exhibit F. 

It has been acknowledged by representatives of the Service that, in requesting 
data on exempt sales, sales allowances, and adjustments, it was their belief 
that taxpayers were only being asked to supply information already available 
to them as a necessary part of the computation of the tax due. It is true that 
taxpayers must have this information to compute the tax at the time the trans- 
action occurs. The basic confusion arises from the belief that taxpayers must 
and do accumulate totals of such exempt sales, sales allowances, and adjust- 
ments, classified by taxable products or services, as a regular feature of their 
internal accounting procedures. This is a mistaken concept. 

Selective excise taxes are imposed on transactions, not totals. The record- 
keeping requirements of the regulations confirm this. The data sought by 
the Service is maintained by taxpayers on a transaction basis. To accumulate 
totals of such data serves no useful purpose in the computation of the tax 
liability by the taxpayer, nor, in our opinion, in the audit of such liability by 
the Service. 


~ 


Form 720 will furnish statistical data not presently available 


No satisfactory explanation has been offered of the statistical value of the 
requested data on total sales, exemptions, and adjustments. The cost to excise 
taxpayers of revolutionizing their present accounting systems to furnish such 
data would amount to tens of millions of dollars annually, half of which would 
find ultimate reflection in reduced income-tax payments. The Service is 
charged with the responsibility of enforcing the revenue laws, not the compila- 
tion of statistics. Unless the added data can be justified on the grounds of en- 
forcement it should be waived. If total sales of taxable articles is a significant 
statistic, the Service can determine this figure with reasonable accuracy by the 
simple expedient of dividing the amount of tax reported on form 720 by the 
applicable tax rate. 


Form 720 will induce taxpayers to maintain more adequate tar records 


It has been suggested that the added informational requirements will en- 
courage taxpayers to maintain more adequate tax-accounting procedures to 
protect against excise-tax deficiencies caused by oversight or neglect. If this is 
intended to suggest that the failure to maintain totals of sales of taxable 
products and services or totals of exemptions, adjustments, and allowances con- 
stitutes noncompliance with existing recordkeeping requirements as provided 
by regulations (exhibit E) we must respectfully dissent. 

The belief expressed by Service officials that the added requirements of form 
720 would induce taxpayers to keep better records presupposes that taxpayers 
would be more diligent in completing the new form than in the present 





288 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


maintenance of an adequate tax-accounting system. It is more likely to believe 
that taxpayers of this type would, instead of making the costly changes required 
in their present accounting procedures, simply complete the form by a process 
of reconstruction (1) entering the actual tax collected as shown from their exist- 
ing records, (2) dividing by the appropriate percentage to obtain net taxable 
sales, (3) entering those exemptions or adjustments, if any, which may be 
readily available, and (4) adding the latter amount to obtain total sales, a 
figure which would find no reflections in the taxpayer's books of account. The 
audit value of the data would be negligible since there would be equal reason 
to investigate returns showing no exemptions or allowances as well as those 
which showed substantial amounts in these categories, 

The excise taxes are levied upon, and exemptions are granted with respect to 
individual transactions. In general, the regulations require taxpayers to keep 
(1) aceurate records, (2) accounts of all transactions, and (3) evidence of the 
right to exemption on any transaction on which tax is not collected. To the best 
of our knowledge and belief, the vast majority of all persons subject to excise 
taxes are faithfully complying with these requirements. If, in the course of its 
enforcement activities, the Service finds otherwise, it is empowered by law to 
impose servere civil and/or criminal penalties. If, on the other hand, the Service 
now believes that the recordkeeping requirements of the regulations are ambig- 
uous or inadequate to permit proper enforcement, it should seek to meet this 
issue directly through the regulatory process and not indirectly through the 
promulgation of a form which penalizes the conscientious and negligent tax- 
payer alike. 


Reference to State sales and use tax forms unreliable 


It is understood that the Service has obtained sample copies of a number of 
State sales and use-tax returns in which it is found that a much greater break- 
down of taxable and nontaxable sales is called for than in form 720. The rele- 
vancy of this data is doubtful. In the first place, State sales and use taxes are 
reasonably uniform in their application. In this respect they bear little re- 
semblance to the highly selective Federal excise taxes. Second, a more thor- 
ough investigation of operating procedures will undoubtedly reveal that much 
of the specified information is not furnished or is computed by a process of 
reconstruction beginning with the total amount of tax collected. Third, the 
data requested ordinarily calls for net sales and not total sales before various 
classes of sales adjustments and allowances. Finally, it should be observed 
that a considerable number of States and cities provide the retailer with com- 
pensation for his services in collecting, reporting, and paying sales and use 
taxes. Such compensation, not provided by the Federal Government, may jus- 
a to some extent the more detailed informational requirements of the State 

orms. 


Accounting practices of retailers and other cash basis taxpayers 


Unlike manufacturers who customarily sell on credit employing conventional 
invoicing and billing procedures, retailers sell predominately for cash. This 
factor, coupled with the very multiplicity of transactions and the low margin 
of profit, demands as a practical and economic necessity that sales-accounting 
procedures be reduced to a minimum. In many establishments the cash is col- 
lected and deposited in a cash register without any printed record of the 
transaction. In larger stores a cash-register tape may be used, a byproduct of 
which is the sales receipt furnished the customer. While it may be theoretically 
possible to design a cash register which would record and total the multiple 
classifications of sales, both taxable and nontaxable, exempt sales, sales allow- 
ances, and adjustments for Federal, State, and local sales-tax purposes, the fact 
remains that such machines are not presently in use and the cost of conversion 
would be prohibitive for small and large retailers alike. 

Another fundamental characteristic of retail accounting which the Service 
must take into consideration in its enforcement program is the fact that sales 
accounting is set up on the basis of sales locations or departments and not by 
products. Even in the larger establishments where a greater degree of speciali- 
zation may be found, it will be the rare exception where all the sales of a given 
department or accounting unit will be in a taxable category. Moreover, because 
of the extremely broad interpretations assigned to the retailers taxes by the 
Service, taxable jewelry, furs, luggage, and toilet preparations may be sold 
in literally dozens of separate departments. To compute and account for the 
tax under such circumstances is sufficiently difficult without the further burden 
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of keeping parallel records of total sales of taxable articles, sales returns and 
allowances, employee discounts, courtesy discounts to the clergy and others, 
exempt sales for export, to States and municipalities, to diplomats, ete. 

The relative burden would be as great or greater for the small retailer record- 
ing all sales through a single cash register who would be obliged to purchase 
a larger and more expensive machine or to set up a costly and time-consuming 
hand-posted bookkeeping system to segregate and total sales of taxable and 
nontaxable toilet articles, jewelry, clocks and watches, handbags, toilet cases, 
and other forms of so-called luggage together with corresponding data on sales 
returns and allowances, special discounts, combination and other types of par- 
tially taxable sales, and the like. 

At present it is the practice to compute the excise tax on individual articles as 
a byproduct of the retail price tagging of the merchandise. This has the ad- 
vantage of placing responsibility for excise tax determinations in a single unit 
and avoids the virtually impossible task of training relatively unskilled em- 
ployees, both permanent and temporary, in the intricacies of Federal, State, and 
local sales taxes. As sales are made, the sales clerk tallies the amount of tax 
(duly adjusted to reflect special discounts and allowances) on a separate tally 
sheet or cash register tape which is totaled and coded to a tax account for 
reporting and payment. 

In the course of our several conferences, it has been pointed out repeatedly by 
Service officials that if a record is made of the tax collected on each taxable 
transaction it should be possible to make a simultaneous record of the sale itself. 
This is not in dispute. Our arguments, which we shall summarize, are addressed 
to two fundamental issues: 

1. It would prove incredibly expensive to compile-——Cash registers have 
a limited capacity to record and total data. No cash register on the market 
today has the capacity to tabulate the information called for on form 720. 
To obtain the data would require the employment of hand-posted records 
at every point of sale and their summarization at some central point. The 
cost to retailers in terms of reduced efficiency among sales personnel alone is 
not difficult to imagine. 

2. It would serve no useful purpose from an enforcement standpoint.— 
The totals so computed for sales of taxable articles, for discounts, allow- 
ances, and exemptions would have little value for audit purposes since they 
could not be proved against or reconciled with the taxpayer’s departmental 
sales records. It is probable that an examination of such records would indi- 
cate isolated transactions where too much or too little tax is entered with 
reference to the indicated amount of the net taxable sale after all deduc- 
tions and allowances. This is inevitable in any process involving tens of 
thousands if not tens of millions of individual transactions in the course 
of a year. We respectfully submit that this is not a major enforcement 
problem and that the entire audit force of the Service would not be adequate 
to attempt to examine excise-tax returns in such detail. 


Different techniques required for income and excise tar audits 


We believe that part of the difficulty in designing a suitable excise-tax return 
is caused by an inadequate appreciation of the different techniques required in 
the audit of income and excise taxes. The conventional audit of an income-tax 
return begins with the taxpayer's regular accounting records which classify and 
lotal income and expense items for the fiscal period involved. The taxpayers 
uses these totals in preparing his return and the Service begins with the same 
totals in conducting its audits. In the course of examination, the examining 
agent verifies in detail or by test check the individual items comprising the totals 
to ascertain that the totals are correctly stated, described, and reported for 
income-tax purposes. In view of the significance and common use of totals in 
the enforcement of income taxes, it is understandable that Service officials with 
experience primarily in the income-tax field would assume that totals would be 
equally significant in the enforcement of excise taxes. This is not the case. 

Unlike an income tax, which is essentially unitary in concept, selective excise 
taxes are imposed upon individual transactions. Because of the inherent com- 
plexities of the laws imposing them with respect to coverage, rates, bases for 
computation, exemptions, etc., the tax can only be computed on the basis of 
individual transactions. For the same reasons, the audit of selective excise 
taxes must be conducted in a similar fashion. While individual transactions 
lay be aggregated to prove a total, an essential feature of an income-tax audit, 
totals will reflect but never prove the accurate recording of individual trans- 
actions for excise-tax purposes. 
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It has been suggested that the added informational requirements of form 720 
will permit office audits of a large number of excise-tax returns. Despite several 
conferences with Service officials we are yet to be persuaded that any satisfactory 
audit can be made of a selective excise-tax return without a thorough examina- 
tion of the taxpayer’s books and records and tax accounting procedures con- 
ducted at his place of business. Confirmation of this point of view has been 
found in discussing the problem with experienced excise tax examining agents. 

We believe that an adequate audit of selective excise taxes can be accomplished 
only by— 

1. Making a careful inquiry into the nature of the taxpayer’s activities to 
determine whether he is manufacturing, selling, furnishing, or using any 
article or service with respect to which he is liable for the payment or col- 
lection of tax. 

2. Verifying the accuracy of tax instructions issued to operating personnel 
immediately responsible for the billing or collection of the tax at the point 
of sale. 

3. Establishing the adequacy of the accounting procedures employed in 
computing, summarizing, and remitting the tax. 

4. Examining individual transactions by resort to random sampling or 
other test check procedures to determine the correct application of the tax, 
the propriety of deductions and allowances taken, and the existence of 
documentary support for exemptions claimed. 

These procedures for auditing excise-tax returns have been employed for 
many years. It is the considered and unanimous opinion of the undersigned 
organizations that the added informational requirements of form 720 will not 
contribute to improved field enforcement of the excise taxes, certainly not to the 
degree which would warrant revolutionary changes in excise tax accounting and 
recordkeeping procedures at tremendous cost to taxpayers and the Government 
alike. 

Specifically, we recommend that form 720 be revised to omit completely the 
information called for with respect to— 


Total sales of taxable articles (col. (2) ) 
Exemptions or adjustments (col. (3) ) 
Net taxable sales (col. (4) ) 


together with the supporting schedules, and that notice of the permanent sus 
pension of the requirements of the present form be published forthwith. 

In Assistant Commissioner Sugarman’s letter of May 7, 1954, he states: 

“We are particularly interested in having your suggestions as to the type of 
information which should be required on form 720 to facilitate voluntary com- 
pliance, and also to enable the Internal Revenue Service to ascertain that the 
taxes are properly reported and paid.” 

We very much doubt that any further revision of form 720 will contribute 
significantly to the attainment of these most desirable objectives. In the alter- 
native, we wish to offer for consideration a number of proposals which we believe 
will materially improve standards of voluntary compliance as well as enforce- 
ment by the Service. 


SUGGESTIONS FOR IMPROVED EXCISE TAX ENFORCEMENT 


The principal causes of tax avoidance in the excise-tax field are: 
1. Ignorance. 
2. Negligence. 
3. Willful evasion. 

Commissioner of Internal Revenue T. Coleman Andrews has publicly stated, 
that in his opinion, 98 percent of all taxpayers are essentially honest. Accepting 
this estimate, it is our opinion that the major cause of excise tax avoidance is 
ignorance on the part of taxpayers and not negligence or willful evasion. There 
are a number of steps which the Service could take to improve greatly standards 
of voluntary compliance by remedying the widespread ignorance and confusion 
which now exists among all classes of excise taxpayers. 


Revision of regulations 
Two decades of experience in the actual administration of selective excise 
taxes has shown that the existing regulations are obsolete, ambiguous, and inade- 


quate. Proof of this is seen in the fact that the Service has found it necessary 
to issue thousands of interpretive rulings on issues not clarified or comprehended 
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in the regulations, a process which is still continuing at the rate of several 
hundred monthly. Despite this vast body of interpretive material, little of it 
has found its way into published form of value to taxpayers or the field offices 
of the Service. As the first essential step to improved standards of voluntary 
compliance the Service should undertake an immediate and comprehensive revi- 
sion of regulations governing the excise taxes so that all taxpayers may have an 
equal opportunity to determine their liabilities under law. This is a matter of 
great urgency and should be given top priority. 


Publication of all interpretive rulings 


The most serious and widespread complaint directed against the entire selec- 
tive excise-tax system is that of the lack of adequate published rulings. The 
failure of the Service to publish all significant rulings results in widespread 
ignorance among taxpayers * * * in needless confusion, delay, and expense, 
and most important of all, in severe competitive inequities. In Rev. Rul. 2, 
1953-1, C. B. 484, the Service announced the increased publication of communi- 
eations to field officers. Rev. Rul. 212, 1953-2, C. B. 449, issued on October 12, 
1953, announced the increased publication of rulings addressed to taxpayers 
and their representatives. While some improvement has been noted in the 
frequency of published rulings, we are compelled to note that neither the volume 
nor substance of excise-tax rulings to date are at all adequate to meet the force of 
criticism which has been made. 

In issuing Rev. Rul. 54-172, 1954 IRB No. 20, the Commissioner announced in 
a press release, IR 068, the Service policy with respect to the issuance of “deter- 
mination letters” on routine excise-tax matters by district directors stating that: 
“* * * the interpretative and rule-making function in nonroutine matters is and 
must be reserved to some central group at the national office of the Internal 
Revenue Service.” 

As an indispensable means to the relief of the widespread ignorance which 
now exists, we urge that all excise tax interpretations issued by the national 
office of the Service be published in a separate Internal Revenue Bulletin series 
reserved exclusively for this purpose. Such a bulletin would be furnished to all 
interested taxpayers and trade associations upon request. It would be of great 
value to district directors in issuing “determination letters” or in deciding 
which questions should be referred to the national office for rulings. 


Publication of up-to-date lists of tarable articles 


From time to time, the Service has seen fit to publish lists of specific articles 
subject to the various selective excise taxes. These listings should be brought 
and kept up-to-date and published regularly for the information of interested 
taxpayers and trade associations. 

As an accommodation to retailers as well as to the Service, manufacturers of 
toilet articles, luggage, furs, and jewelry should be encouraged to notify their 
customers whether gives articles are subject to excise tax. This might be ac- 
complished by tagging the item, by a legend on the carton or other packing 
material, on price lists, catalogs, or invoices. Such a program should only 
be undertaken on a cooperative, non-compulsory basis. 

Publication of instructions for various classes of ercise taxpayers 

It would be of great assistance to taxpayers, especially the small and me- 
dium-size companies without tax-advisory facilities, if the Service were to 
publish nontechnical instructions covering the essential features of the law, 
regulations, and published rulings, lists of taxable and nontaxable articles and 
Services, ete., relating to specific classes of excise taxpayers. In Canada, for 
example, such information is compiled and furnished by the Department of 
National Revenue in the form of “circulars.” This type of publication would 
serve several uses: 

1. It could be furnished upon request to all interested taxpayers and 
trade associations. The latter groups could be expected to assist in the 
further interpretation and dissemination of the material among their mem- 
bers. 

2. It would facilitate the issuance of “determination letters” by district 
directors who, in many cases, could respond to a simple inquiry by referring 
to the pertinent provision of the instruction sheet. 

3. It would be of great value in training field agents of the Service in 
excise tax enforcement, especially if the Service proceeds with its program 
of so-called “one-shot” audits. 
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The recommendations made herein, namely: 
1. Revision of regulations ; 
2. Publication of all interpretative rulings in separate Internal Revenue 
Bulletin series ; 
3. Publication of up-to-date lists of taxable articles ; and 
4. Publication of nontechnical instructional material. 
Will go far toward eliminating ignorance among taxpayers, the principal cause 
for the understatement of excise tax liabilities. 
To the extent that the problem of enforcement is caused by negligence on the 
part of taxpayers or their employees or by willful intent to evade, we offer the 
following procedures for consideration. 


Compilation of data on enforcement activities 


If the Service is not already doing so, we recommend that the following data 
be compiled with respect to each major classification of excise tax to determine 
whether it is making the maximum utilization of its enforcement staff. 

1. Number of taxpayers filing excise tax returns. 
2. Amount of tax reported on returns. 
3. Number of examinations completed. 
4, Man-hours or man-days consumed in excise-tax audits. 
5. Total tax reported on returns examined. 
6. Total net deficiencies assessed. 
7. Total deficiencies— 
(a) Paid; 
(b) In process of collection ; 
(c) In dispute. 

The ration of (5) to (2) will measure audit coverage. The ratio of (6) to (5) 
will point up excise tax areas requiring principal attention. Comparison of this 
data prepared by districts will measure the relative enforcement activity and 
efficiency among district offices. A comparison of the data so developed with 
respect to excise taxes with that assembled for income and other Federal taxes 
will indicate whether a proper balance is being maintained for enforcement 
purposes. 

In the absence of such information * we can only express the opinion that the 
Service appears to be inadequately staffed, both in numbers and training, to 
perform an effective job of enforcement in the selective excise tax field. If 
true, this must be a matter of mutual concern since conscientious excise tax- 
payers must otherwise be exposed to unfair competition. 


Decentralization of excise tax audit program 


Prior to the decentralization of the Internal Revenue Service, all excise tax 
enforcement activities were directed from the Excise Tax Branch in Washington. 
The Audit Unit of the Excise Tax Branch maintained field offices in New York, 
Chicago, San Francisco, and 1 or 2 other locations each under the jurisdiction 
of an internal revenue agent in charge. These offices, staffed by excise-tax 
experts, were responsible for the audit of excise-tax returns throughout their 
respective regions. Under the reorganization plan these special excise tax field 
offices have been discontinued and their functions absorbed by the audit units 
of the respective district directors’ offices. 

Excise taxes, like alcohol and tobacco taxes, present special problems and 
require special knowledge. The enforcement of alcohol and tobacco taxes, while 
decentralized, is still handled through regional and district units specializing in 
this area. We are not convinced that the subordination of selective excise tax 
enforcement within the framework of regional and field organizations primarily 
concerned with and trained in income-tax enforcement is in the best interests of 
either the Service or taxpayers generally. 

Based upon our experience as taxpayers and without the benefit of data avail- 
able only to the Service, we urge that the Service give careful consideration to 
the benefits which we believe would result from reestablishing excise tax audit 
units in the regional offices with subunits in the larger district offices where 
warranted by the volume of excise-tax returns. 


1 The Commissioner's annual report for the year ended June 30, 1951, R 41 to p. 47, 
NO 


presents significant data upon exercise administration and enforcement. correspond- 


ing data is found in the annual reports for years ended June 30, 1952, and 1953. This 
omission should be cured in future annual reports. 
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We further suggest that special squads be trained and assigned to each of the 
principal classes of excise-tax returns. The problems associated with the exam- 
ination of excise taxes on transportation are altogether different from those on 
communications; the audit of retailers excise taxes involves issues and tech- 
niques altogether distinct from the audit of manufacturers’ excise taxes; while 
each of the several manufacturers’ excise taxes demands a knowledge of the 
products, processes, trade practices, accounting procedures, and nomenclature 
peculiar to each industry. The development of agents specially trained in each 
of these fields will, in our opinion, result in more effective enforcement by the 
Service, the least inconvenience for taxpayers, and, of greatest importance, should 
conduce toward the uniform administration of the excise taxes among com- 
petitors. 

It is recognized that “excise-tax specialists” for all classes of excise taxes 
would not be required in each director’s office. If, for example, only a few 
manufacturers of television and other electronic articles filed returns with the 
St. Louis office, it is contemplated that such returns would be examined by an 
agent specially trained in such work assigned from the nearest available loca- 
tion. 

Under certain limited conditions, the so-called one-shot audit program may 
work reasonably well. If the Service should adopt the program outlined herein 
calling for the complete revision of the regulations, the publication of all in- 
terpretative rulings in a separate bulletin series, the issuance of up-to-date lists 
of taxable articles, and the publication of circulars dealing with each of the major 
classes of excise taxes, such information, if made available to all field agents 
initially responsible for the audit of income tax liabilities, should enable such 
agents to determine whether or not the taxpayer is liable for excise taxes. If 
no basis for excise tax liability is found to exist, the issue can be quickly disposed 
of. If returns are being filed, it is probable that an income tax agent can make 
a reasonably satisfactory audit if no unusual problems are presented. On the 
other hand, if the agent believes that an excise-tax liability exists which has not 
previously been recognized or reported by the taxpayer, or if the products or 
services furnished require a technical knowledge to determine their tax status, it 
is believed that the completion of the audit may be handled best by the assign- 
ment of a revenue agent specializing in the particular excise tax involved. The 
one-shot audit offers many advantages in the field of tax adininistration. We do 
question, however, placing undue reliance upon this new technique as a principal 
means of enforcement in the field of selective excise taxes. 


\faintenance of master list of all excise-taxr payers 


If it is not already doing so, the Service may wish to consider having each 
regional or district office prepare an alphabetical listing of all excise-tax payers. 
Separate listings should be maintained for each of the major classification of 
taxes. By resorting to classified telephone directories, trade directories, Federal 
and State regulatory agencies, and other established sources of information, cross 
checks could be made against these listings to determine if excise-tax returns are 
being filed. If no record is found, a questionnaire could be sent to the firm 
together with a copy of the circular relating to the class of tax to which it is 
presumptively liable. The reply to the questionnaire should indicate whether 
the case should be referred to field audit. 

All initial business-income-tax returns, both corporate and individual, received 
from taxpayers whose activities suggest the possibility of excise-tax liability 
should also be cross checked against these master alphabetic listings. If no list- 
ing is found, a questionnaire and circular should be mailed employing the same 
procedure outlined above. 


Use of interrogatories on Federal income-tagz returns 


A series of brief interrogatories could be incorporated in the corporation-in- 
come-tax return (form 1120) and in the business profit schedule (schedule C) 
accompanying the individual income-tax return (form 1040). These questions 
would be designed to determine whether the taxpayer is subject to excise taxes, 
is filing returns, and through which office or offices. In the instructional material 
accompanying the forms, a brief summary of the various selective excise taxes 
would be included to aid the taxpayer in answering the questions. 


Erchange of information with State and local enforcement agencies 


The Service has a well-developed program for the exchange of information on 
deficiencies with States imposing income taxes. To aid in the enforcement of the 
selective excise taxes, especially the retailers’ excise taxes, a similar program 
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could be developed with those States and municipalities imposing sales and use 
taxes. Since the coverage of the Federal taxes is much more limited than those 
imposed locally, the principal benefits of the program would presumably be de- 
rived by obtaining deficiency data primarily for druggists, furriers, jewelers, and 
luggage retailers and for all retailers assessed deficiencies above a given amount, 
say $500 or where penalties have been asserted for negligence or willful 
avoidance. 


Audit problems peculiar to medium and large retail establishments 


The audit of retailer’s excise taxes for medium and large establishments such 
as department, chain, mail-order, and variety stores presents special enforce- 
ment problems. In such cases the character of the establishment virtually rules 
eut the possibility of willful evasion. Negligence, in the accepted meaning of 
the term, would be equally remote. In actual practice, the enforcement problem 
is to determine if the taxpayer is undertaking his proper tax liability due to 
ignorance or misunderstanding or because of carelessness on the part of his 
employees. 

Because of the very myriad of individual transactions involved it becomes 
apparent that the examination of such returns must depend upon the two com- 
mon auditing techniques universally applied under such circumstances : 

1. Examination of procedures, and 
2. Test checking by random sample. 

An understatement of excise-tax liability caused by ignorance will ordinarily 
be detected by a careful review of internal operating instructions and procedures, 
This may be supplemented by an examination of the actual price-tagging opera- 
tions to determine if the operating instructions are being faithfully and 
accurately executed. 

Underpayment due to neglect or carelessness on the part of sales clerks can 
only be determined by random sampling processes. In this connection, the 
Service may wish to consider the use of a technique commonly employed by the 
stores themselves in auditing and evaluating the activities of their sales force. 
Employing the services of trained shoppers such as those furnished by well- 
known Willmark organization, actual purchases are consummated, the activities 
of the sales clerk carefully noted, and the transactions traced through the book 
of account. By making purchases of taxable merchandise in stores under ex- 
amination, a revenue agent could determine if the article is correctly tagged, if 
tax was collected, and if the transaction was properly recorded to insure re- 
mittance of the tax to the Government. 

In making purchases of taxable merchandise in stores under examination, a 
representative list of products should be purchased and a representative number 
of departments or individuals within such stores should be “shopped” so as to 
present a fair and equitable appraisal of conditions within such stores with 
reference to the handling of the taxes in question. 

Deficiencies based upon this type of examination should be determined on 
the basis of individual transactions of the same type subjected to random sample 
and not by resort to the use of unweighted ratios of sales dollars or number of 
employees audited to total sales dollars or employees. 


Establishment of advisory committee on ercise tar administration 


It must be recognized that severe compliance and enforcement problems are 
inherent in any system of selective excise taxes. Currently, these inherent diffi- 
culties are needlessly compounded because of serious deficiencies in the basic laws 
imposing the existing hodgepodge selection of Federal excise taxes, the lack of 
clear-cut definitions, inadequate administrative provisions, etc. Until the exist- 
ing selective excise taxes are either repealed in their entirety or replaced by a 
uniform excise tax, it will be to the mutual interest of the Service and tax- 
payers alike to work in concert to seek improvements in the law itself. 

To achieve a high level of voluntary compliance and enforcement whether 
by administrative or statutory means, we earnestly recommend that the Service 
establish an excise tax advisory group consisting of Service officials and industry 
representatives to give thorough, continuous attention to the many serious prob- 
lems which exist in an effort to find mutually satisfactory solutions to them. It 
is understood that the major changes and improvements in the administrative 
provisions dealing with the alcohol and tobacco taxes reflected in H. R. 8300 
were a direct outgrowth of the activities of such a group. 
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Conclusion 

In this memorandum we have endeavored to establish : 

1. That enforcement of the added informational requirements of form 
720 will impose a major added burden of compliance upon excise taxpayers 
without corresponding benefits to the Service, and 

2. Constructive suggestions for improved enforcement of selective excise 
taxes. 

We believe that these recommendations, taken together, will (1) result in a 
greater revenue yield to the Government, (2) assure greater uniformity among 
taxpayers, and (3) result in no greater burden of compliance. 

Respectfully submitted. 


American Retail Federation, Rowland Jones, Jr., President: National 
Association of Chain Drug Stores, Carl Willingham, Secretary- 
Treasurer ; National Association of Manufacturers, M. G. Paul Jr., 
Chairman, Subcommittee on Manufacturers’ Excise Tax Admin- 
istration; National Association of Photographic Manufacturers, 
Inc., William C. Babbitt, Managing Director; National Electrical 
Manufacturers Association, J. R. Poteat, Chairman, Excise Tax 
Committee ; National Retail Dry Goods Association, E. C. Stephen- 
son, Chairman, Taxation Committee; Radio-Electronics-Televi- 
sion Manufacturers Association, Glen McDaniel, President ; Rub- 
ber Manufacturers Association, C. W. Halligan, Treasurer; 
United States Chamber of Commerce, James L. Madden, Chair- 
man, Committee on Taxation. 
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EXHIBIT “A” 
FORM 720 (Rev. April 1954) 
+?(Seeteas QUARTERLY FEDERAL EXCISE TAX RETURN 
Before making ensries 1 to $, fill im applicable schedula(s) 
1. Toral tax. Check [¥] schedule(s) used 40 sO) cO oO 
2. Credits (See instructions) 
3. Net tax duc (Item 1 minus Item 2) 


4. Attach depositary teceipts Form 537, 
if any. This item is for the use of 
those taspayers who make deposits of 
Federal Excise Taxes. (Ser instructions.) 








Total of depositary receipes. Dicncnttionminnie) 
‘Make check or order 
ict D 


5. Balance of tax to be paid with this return (Item 3 minus Item 4) : Ae payable to Dist rector 
of Loternal Revenue 


I declare under the penalties of perjury that this return (including any accompanying schedules and statements) bas been examined by me 
and to the best of my knowledge and belief is a true, correct and complete return. 


Schedule A—RETAIL DEALERS’ EXCISE TAXES (Based on retailer's sale price) 


~ Total sales of taxable | Exemptions or adjustmen Rate 0 
Wed ¢ Tes artcies Copan ingch Car) (Cat Ti at D » tas 


® 


Toilet preparations, etc == : maa-=-to= snes 4 ———$_ 
Total tax, Schedule A (loclude in Item 1, page 1) $ 


_ Schedule B—EXCISE TAXES ON FACILITIES AND SERVICES (Based on amounts charged) 


we amoual charged Net taxable char; 
mete tes att (eae) (Gat 2 tes Cat 





Admissions (except horse or dog races) 
Admissions—horse or dog races 
Ticket brokers—excess charges. . 
Ticket brokers—excess charges—horse or és races 
Leases, etc., of boxes and seats...... 

Leases, erc., of boxes and seats—horse or dog races 
Roof gardens, cabarets, and similar entertainments 
Box office sales—eucess over established prices 
Club dues, initiation fees, and life memberships 
Telegraph, telephone, etc., messages . 

Leased wires, wire and equipment service, etc 


Transportation of oil by pipeline. . ; = 
Transp.—persoos, incl. seating, highs eneneiaden — 
Transportation of property (except coal)... ... _ 
Transportation of coal (per short ton)... ..........065+ 
Use of safe deposit boxes 
__* Bee tustractions. 





Name, address, and identification oumber of taxpayer (If incorrect, show correction) Please return this form in 

U. S. TREASURY DEPARTMENT Penacry ron puvare vee ro avoo | OF enwalope addressed te 

o PAYMENT OF POSTAGE, $300 your istrict Director o 

—s "aden del one, — _— internal Revenue as shown 
at left. 


——t 
OFFICIAL BUSINESS Retura for calendar quarter 
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Schedule C—MANUFACTURERS' EXCISE TAXES (Based on manufacturer's sale price) 


| Exempbons of adjustments Net lanedie sates 
— ‘otal sabes of tenadie erticies | Chapin nSchedeto€ wf) (Cah. 2 tess Col. 3) 
——— ——— | f — 


Pistols and revolvers. “ 

Auro truck, bes, tractor, trailer chassis, aad bodies 
Other aero chassis and bodies, motorcycles, etc 
Parts or accessories for automobiles, erucks, etc 
Radio, television sets; phonographs, components, etc 
Phonograph records 

Musical inseruments 

Refrigerators, freezers, etc. . 

Ai conditioners... . ease 

Sporting goods esos . 
Fishing rods, creels, reels, and artificial lures, et 
Electric, gas, aod oil appliances 

Business and store machines 

Cameras, lenses, and film 

Electric light bulbs and cubes 

Firearms, shells, and cartridges 

Mechanica! pencils, pens, and lighters 





“Total tax, Schedule C (Include in Irem 1, 1) “F $ 
Schedule D—EXCISE TAXES ON PRODUCTS AND COMMODITIES (Based on weight or volume) 


j — | — Net taxable quaniity sold, 
Total quantity sold, processed. | Exemptions ot adjustments | processed. or used (Cal. 2 
Kind of Tx wed 


aenastrcemnsianaioemnieniteiniinle Sn 


Palm oil 


| 


aed Amount of tar 


Palm kernel oil 
Combinations of above oils and ocher substances 
Cocoaut oil other than that listed below 
Combinations of above oils and other subseances (other 
than chose listed below) 
Goconut oil from—American Samoa 
Guam... . deqnedtie 
Other United States possessions 
Philippine Islands. ....... - 
Trust Territory of the Pacific Islands 
Sugar « oi 
Diese! fuel (inctuding special motor fuels sold after A pril 30, 1954) 
Gasoline (including special motor fuels sold before May 1, 1954) 
Lubricating oil 
Cutting oils... erees 
|fancy wooden 
Marches } 
other 


THOR... cecdcaseccdcices . 


See instructions. Total tax, Schedule D $ 
* Bat not to exceed 10% of selling 


Schedule E—EXEMPT SALES, TRANSACTIONS, CHARGES, OR QUANTITIES (See Instructions) - 


Craracter of exemption ‘ Amount . vay . 


| 


a 
| 


$ | XXXXXXXXXXXXXXXX 
Schedule F—ADJUSTMENTS TO SALES PRICE (See Instructions) 
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ExHIBIT B 
REVENUE RULING 254, Form 720, QUARTERLY FEDERAL ExCISE-TAx RETURN 


Section 1. Purpose 
The purpose of this mimeograph is to provide rules to be followed in connection 


—*) 


with the preparation of form 720, quarterly Federal excise tax return. 


Section 2. Description of form 720 

Form 720 replaces a number of monthly returns formerly prescribed for report- 
ing many excise taxes. It will be filed by taxpayers for the quarter ending 
September 30, 1953, and subsequent quarters. One of the important features of 
this new form is the request (in columns 2, 3, and 4) for certain information on 
taxable sales, services, or charges, and on exemptions or adustments, which was 
not required on previous return forms, but which is designed to aid in the exam- 
ination of tax returns. 

Section 8. Preparation of returns 

.01. Treasury Department Regulations require taxpayers to maintain records 
adequate to permit a determination of the tax due. However, notwithstanding 
the requirements of the regulations, many taxpayers never have geared their 
accounting to these requirements. Accordingly, the instructions accompanying 
form 720 relating to the requirements for completing columns 2, 3, or 4 on the 
form are modified to the extent provided in the following paragraphs. 

.02. The Internal Revenue Service will accept returns on form 720 in which 
the taxpayer completes the information called for in items 1 through 5 and 
shows the amount of tax in column 6 of the appropriate schedule on the form. 
Taxpayers should, however, complete such other portions of the form as may 
be feasible, and should be encouraged to supply such additional data as they can 
based upon existing records of purchases, sales, production, and inventories. 

.03 Taxpayers who do not supply the data called for on form 720 should 
attach to the form as filed for either the quarter ending September 30, 1953, or 
for the quarter ending December 31, 1953, a brief statement explaining the 
failure to supply the necessary data and describing the system employed by 
the taxpayer to assure the proper determination of excise tax liability. Where 
the taxpayer is a member of an organization which submits to the Internal 
Revenue Service a statement of the accounting procedures used by their members, 
the taxpayer may attach a copy of such statement or refer to such statement, in 
lieu of submitting a separate statement, if the taxpayer’s procedures are in 
accordance with that described by the organization. 

.04 The taxpayer need furnish the foregoing statement only once, unless a 
further explanation is requested or unless a change in his recordkeeping pro- 
cedures affects his ability to fill in the return or determine the tax. Such state- 
ments will be used in connection with audit considerations to be given to such 
returns and for such reports as may be requested by the National Office as to 
compliance. 

Section 4. Period to which this policy is applicable 

It is intended that this policy will apply to returns covering all quarters 
through June 30, 1954. Instructions relating to returns for quarters ending after 
June 30, 1954, will be issued prior to July 1, 1954. 

Section 5. Inquiries 

Taxpayers are invited to consult with District Directors of Internal Revenue 

about any problem relating to the requirements for filling in Form 720. 


EXxHIsIt C 


UNITED STATES TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington 25, D. C., May 10, 1954. 
Eick 
‘720-2 
NATIONAL ASSOCIATION OF MANUFACTURERS, 
New York, N. Y. 

GENTLEMEN: On September 28, 1953, representatives of the major industries 

in the excise-tax field, including your organization, met with Commissioner 
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\ndrews and discussed the present excise-tax regulations and the quarterly 
Federal excise-tax return, form 720. 

At the conclusion of the meeting it was announced that certain requirements 
of the form would be temporarily modified and a further study would be given, 
in cooperation with industry groups, to developing improved methods for re- 
porting excise-tax liability. It was also informally agreed that the industry 
representatives would independently pursue the study and submit their conclu- 
sions to the Revenue Service for consideration. 

We are now gathering information from our operating offices relative to the 
use and effectiveness of the form. The survey should furnish the material needed 
for study of our internal problems of administration and enforcement. 

The information thus far furnished by industry representatives and excise-tax 
jwtyers generally has been in the nature of protests to the requirements of form 
720 and explanations of the difficulties that would be encountered should it be 
decided to require the completion of the schedules within the form. This material 
is being analyzed and will be considered. 

I believe we have now reached the point where it is desirable to request that 
you furnish any further information you may wish to have considered. We are 
particularly interested in having your suggestions as to the type of information 
which should be required on form 720 to facilitate voluntary compliance, and 
ulso to enable the Internal Revenue Service to ascertain that the taxes are 
properly reported and paid. In order to permit the continuance of the study 
with the minimum of delay, it will be appreciated if any such information is 
furnished before May 22, 1954. 

Should you, in addition to submitting your views in writing, desire a con- 
ference on your suggestions, we shall be glad to arrange such a meeting. How- 
ever, we believe that the proper approach will be for the Service to analyze 
all the comments and suggestions received first and then to arrange conferences 
which may be requested. Accordingly, if you desire a conference, we shall be 
very glad to have you so indicate in your letter sending us your views and then 
we shall write to you further to arrange a mutually convenient date. 

Very truly yours, 
(Signed) NorMAN A. SUGARMAN, 
Assistant Commissioner. 


Exuisit D 


Unitrep States Treasury DEPARTMENT, 
INTERNAL REVENUE SERVICE, 
Washington 25, D. C., June 10, 1954. 
IR-Mimeograph No. 54-103 
Aud. No. 37 
Col. No. 35 


Form 720, Quarterly Federal Ercise Tar Return—Continuation of Poliey Stated 
in IR-Mimeograph No. 289, dated September 30, 1953 


Section 1. Purpose 


The purpose of this Mimeograph is to continue the policy stated in IR-Mimeo- 
graph No, 289, dated September 30, 1953. 

Section 2. Background 

Section 3 of IR-Mimeograph No. 289 provides in part as follows: 

“02 The Internal Revenue Service will accept returns on Form 720 in which 
the taxpayer completes the information called for in items 1 through 5 and shows 
the amount of tax in column 6 of the appropriate schedule on the form. Tax- 
payers should, however, complete such other portions of the form as may be 
feasible, and should be encouraged to supply such additional data as they can 
based upon existing records of purchases, sales, production, and inventories. 

“08 Taxpayers who do not supply the data called for on Form 720 should 
attach to the form as filed * * * a brief statement explaining the failure to 
supply the necessary data and describing the system employed by the taxpayer to 
assure the proper determination of excise tax liability. Where the taxpayer 
is a member of an organization which submits to the Internal Revenue Service 
a statement of the accounting procedures used by their members, the taxpayer 
may attach a copy of such statement or refer to such statement, in lieu of sub- 

68693—55 20 
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mitting a separate statement, if the taxpayer’s procedures are in accordance 
with that described by the organization. 

“04 The taxpayer need furnish the foregoing statement only once, unless a 
further explanation is requested or unless a change in his recordkeeping pro- 
cedures affects his ability to fill in the return or determine the tax.” 


Section 3. Period to Which This Policy is Applicable 
The foregoing policy will be continued until further notice. No change in the 
policy is contemplated for any quarter in 1954. 


Section 4. Inquiries 


Taxpayers are invited to consult with District Directors of Internal Revenue 
about any problem relating to the requirements for filling in Form 720. 


Section 5. Effects on Other Documents 
This Mimeograph amends IR—Mimeograph No. 289 dated September 30, 1953. 


T. CoLEMAN ANDREWS, 
Commissioner. 


ExHIBit E 


RECORDKEEPING REQUIREMENTS 


Reg. 42, Sec, 130.71 


(a) Safe-deposit boxes: “Every person * * * must keep accurate records and 
aecounts of (1) all transactions subject to the tax, and (2) evidence of the 
right to exemption on any such transaction in respect of which tax is not 
collected.” 

(b) Transportation of oil by pipeline: “* * * the carrier must keep accurate 
records and accounts showing (1) the daily volume of such commodities ac- 
cepted for transportation by pipeline: (2) daily run records of the amount taken 
into the pipelines and the amount delivered from the pipelines; (3) deductions 
from acceptances or allowances for evaporation, basic sediment, water, etc.; and 
(4) the charge per barrel and the total charge for each movement.” 

(c) Communications: “Every person * * * must keep accurate records and 
accounts of (1) all such services and facilities furnished upon which tax is 
imposed, and (2) evidence of the right to exemption relative to any such services 
or facilities furnished in respect of which tax is not collected.” 

(d) Transportation of persons: “Every person * * * must keep accurate rec- 
ords to show with respect to each ticket or order sold or fare collected, or other 
individual transaction, the amount of tax collected or evidence of the right to 
exemption where tax is not collected.” 


Reg. 46 (1940), See. 316.202—Manufacturers 

(a) “Every person required to file a return * * * shall keep on file * * * 
accurate records * * * and accounts of all transactions.” 
Reg. 51, Sec. 320.72—Retailers 


(a) “Every person required to file a return and pay tax on the sales of an 
article at retail shall keep on file at his principal place of business * * * accu- 
rate records * * * and accounts of all transactions.” 

(b) “The records shall contain sufficient information to enable the Commis- 
sioner to determine whether the correct amount of tax has been paid.” 


Reg. 113, See. 143,51—Transportation of Property 


“Every person * * * must keep accurate records to show with respect to 
each individual transaction the amount of tax collected or evidence of the right 
te exemption where tax is not collected.” [Italic supplied.] 
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ExHrsit F 


STATEMENT ON ForRM 720 SUBMITTED ON BEHALF OF THE AMERICAN RETAIL 
FEDERATION AND THE NATIONAL Retrart Dry Goops ASSOCIATION 


Commissioner T. CoLEMAN ANDREWS, 
Bureau of Internal Revenuc, Washington 25, D. C. 


DEAR COMMISSIONER ANDREWS: The American Retail Federation and the Na- 
tional Retail Dry Goods Association respectfully present the following brief to 
explain the inability of its members to furnish the information required by 
Form 720, Quarterly Federal Excise Tax Return. It is indeed unfortunate that 
cur industry did not have the opportunity to meet with you before the final 
decision to change the method of excise-tax reporting and the information to be 
required by the new method had been made. 

The term retailer encompasses all types of retail establishments, including 


department stores, specialty stores, chain department stores, mail-order stores and 
variety stores. 


1. Retailers tax liability 


(a) Most retailers sell one or more of the four categories of jewelry, luggage, 
cosmetics and furs subject to the retail excise tax. 

(b) Many retailers are subject to some of the excise-tax categories imposed 
on the manufacturer, importer, or producer because they are engaged in the 
direct importation of subject commodities. 

(c) A few retailers engage in manufacturing merchandise subject to the 
excise tax imposed on the manufacturer, importer, or producer. 


2. The complex problems to be solved in attempting to compile the sales of subject 
merchandise 

(a) Stores sell taxable merchandise in many departments. In the average 
department store, chain store, and variety store, at least 1 department out of 
every 5 is involved. 

(b) The merchandise subject to the retail excise tax ranges from about 90 
percent of the merchandise carried in any department, down to about 2 percent. 
In a coat department, for example, a fur-trimmed coat might be subject to the 
tax on furs, and untrimmed coat would not be subject. 

(c) Both taxable and nontaxable merchandise is often sold in an individual 
sales transaction. 

(@) There are many items which are sold in combination and the tax applies 
only to one of the items in the combination, such as: Fitted traveling cases 
where the tax applies to the case and not the fittings; pullman slippers where 
the tax applies to the leather envelope providing it has a firm closure and not 
to the slippers ; a raincoat sold in a bag that has either a button or zipper closure, 
the tax applies to the bag and not to the coat; and many others. 

(e) Stores traditionally allow discounts to employees, the clergy, churches, 
and charitable institutions and the tax is based on the discounted price to the 
customer. Oftentimes both taxable and nontaxable merchandise is sold in a 
single sales transaction subject to discount. 

(f) All sales in variety stores are cash sales and are recorded on cash registers. 
In almost all other types of retail store, cash sales are also recorded on cash 
registers. Sales recorded en the same cash register will include both taxable 
and nontaxable transaction and the register does not disclose the detail of each 
sale. 

Some cash registers are equipped with keys, by means of which tax collected 
can be recorded. However, most cash registers in use in retail stores do not 
have such indication keys. 

In most retail stores cffering such services, charge, layaway, c. o. d. and 
installment sales are documented on saleschecks showing the detail of the 
transaction. 


3. Procedures in use for informing sales organizations of merchandise subject 
to tar 


(a) Depending on the size of the organization, either the tax department or 
the controller’s office informs buying, receiving, and marking departments of 
subject merchandise by means of bulletins, list of taxable merchandise and/or 
signs. 

(b) Buyers are required to inform receiving departments of taxable mer- 
chandise by indication on purchase orders or vendor's invoice. 
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(c) Marking departments indicate taxable merchandise to salespeople by 
means of symbols or the word “tax” on the price tag, obtained from information 
recorded on the purchase order or the vendor’s invoice by the buying organization. 

In the case of articles sold in combination, the price tag usually shows the 
amount of tax to be collected on that part of the combination subject to tax. 


4. Procedures in use for compiling the tax collected so that it can be properly re- 
ported to the Treasury Department 

(a) In the case of cash register sales: If there is a tax key on the register, the 
amount of tax is recorded on the register. The tax amount is compiled by adding 
the individual amounts of tax recordings on the cash register tape, in the office 
at close of the day’s business. 

(b) If there is no tax key, the amount of tax is recorded manually on tallies 
at the register. Sometimes each one of several clerks operating on one register 
have individual tallies, sometimes there is a single tally at the register on which 
all clerks record tax collections. These tallies are turned in to the office at the 
close of the day and from them, total amount of tax is compiled. 

(c) In the case of those transactions recorded on saleschecks, the tax is ab- 
stracted at the close of the day’s business by making an examination of each 
salescheck. 

(d) All organizations have policing methods to make sure tax is being prop- 
erly collected and reported to the office. 

(e) In all stores the systems are geared and policed to make sure of proper tax 
collections and not to compile taxable sales for two reasons: 

1. Compilation of sales subject to tax is almost impossible for reasons out- 
lined in section 2 of this brief. 

2. Compilation of tax is relatively simple and while costly to do, is pos- 
sible of accomplishment. 


5. Conclusion 


(a) It is impossible to compile sales of taxable merchandise from sales data 
at present available in retail stores. The problems involved to analyze cash 
register sales, which comprise more than 50 percent of all transactions in de- 
partment stores and 100 percent of all transactions in variety stores, would 
be impossible of solution. 

(b) The analysis of salescheck transactions covering charge, installment, 
c. o. d. and layaway sales would be possible but extremely costly and, in ad- 
dition, would slow down the preparation and mailing of customer’s statements. 

This slowdown of mailing of statements and collection of accounts would, in 
turn, create new financial problems for stores. Either new capital or additional 
borrowings would be required to meet cash requirements resulting fom the slow- 
down. 

(c) If sales personnel should be asked to tally taxable sales on the selling 
floor, they would be confronted with trying to remember which of the following 
possibilities should be recorded. 

1. The original sales price of the taxable merchandise sold as a part of a 
transaction, including both taxable and nontaxable merchandise. 

2. The price after discount of the taxable portion of a sales transaction 
which included both taxable and nontaxable merchandise. 

3. The sales price subject to tax of the taxable part of articles sold in 
combination for one price—such as pullman slippers sold in a case which 
is subject to tax. 

4. Add to the problem in 8 above, the complication arising if the sale is 
subject to discount. 

5. The total of the merchandise sale price only. 

6. The merchandise sale price plus State sales tax. 

7. The merchandise price plus Federal excise tax. 

S. The merchandise price plus State sales tax and Federal excise tax. 

9. There are many other possibilities too numerous to mention. 

10. The errors created by the possibilities outlined in this section (c)— 
and all of them will occur many times each day in every retail institution— 
will produce sales figures so inaccurate they would not be of any use to 
the Treasury Department as an auditing tool to authenticate the correct- 
ness of tax reporting and payment. 

(d) For the reasons outlined, it is not feasible for salespeople to tally gross 
sales, discounts allowed, exempt sales, and the many variations of this informa- 
tion as a substitute for analysis of sales in office departments. 
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Sales personnel are concerned with making sales and earning commissions. 
They resent taking time to do office work. In addition, such activity, even if 
it were practical, would seriously slow down customer service. The expense 
which would be incurred by stores to increase sales staffs sufficient to avoid 
losing sales and to compensate for the slowdown created by the statistical 
activity would be so formidable retailers shudder to contemplate it. 

At present, only the net tax is recorded. The sales personnel are concerned 
with only one figure, which takes a minimum of time to record. 

(e) The purposes for the added sales information required by form 720, as 
stated by Assistant Commissioner Sugarman at a conference on July 29, 1953, 
are: 

1. To permit, through office audit, the selection for field investigation of 
those returns on which taxpayers attempt to evade tax through overstate- 
ment of adjustments and exempt sales; and 

2. To enable the Federal agent conducting a field audit to compare gross 
taxable sales listed on form 720 with gross sales listed on the taxpayer’s 
Federal income-tax return. 

The data required from the taxpayer to complete form 720 will not produce 
the benetits sought by the Internal Revenue Service. The amount of adjustments 
and exempt sales listed on the return is no indication of any attempt to evade 
tax or of the correctness of the return. As for the audit by the field agent, the 
eross taxable sales as listed on form 720 will almost never be the same as gross 
sales listed on the income-tax return. There is no way under present systems of 
recording sales to break down the gross sales listed on the income-tax return into 
gross nontaxable and gross taxable sales. The only case in which the Internal 
Revenue Service objective of comparing the gross sales on the income-tax return 
with gross taxable sales listed on form 720 can be accomplished is where the 
taxpayer sells only taxable merchandise and the 2 sales figures are identical. 
There are few such cases, and they do not justify the additional burden to all 
taxpayers, 

(f) The amount of excise tax collected by the retailer will differ from the 
amount of excise tax computed by multiplying taxable sales times the appli- 
cable tax rate. As the tendency is to sell merchandise at such figures as $0.98, 
$1.98, ete., the actual tax collected usually is slightly in excess of the tax arrived 
at by multiplying sales times the applicable tax rate. Thus, the Government 
stands to lose tax if form 720 is computed by multiplying the net sales times the 
applicable tax rate. 

(vy) The additional information required to complete form 720 will not enable 
the Internal Revenue Service to make any more accurate check of the excess-tax 
account of any taxpayer than they can make at present. No record of sales, 
adjustments, ete., could be available other than by the tallying method. There 
is no way of checking the tally after it has been created. 

(h) The only practical way for excise taxes to be properly audited is through 
an audit of the system for recording and paying retailer’s Federal excise tax. 
This is equally true whether sales information or merely tax information is 
furnished to the Government on form 720. 

Respectfully submitted. 

THE NATIONAL RetTat~ Dry Goops ASSOCIATION, 
By Row.anp JonEs, Jr., President. 

THE AMERICAN RETAIL FEDERATION, 
By Wave G. McCareoo, President. 


APPELLATE PROCEDURES 


Mr. Pact. Existing law is especially defective with respect to 
excise-tax appellate procedures. In the event a dispute arises, whether 
with respect to a ruling on a prospective transaction or in connection 
with the examination of a return, which cannot be resolved within 
the Service, the taxpayer’s only recourse is to pay the tax in dispute 
and to file suit for refund in a Federal district court or in the United 
States Court of Claims. 

We join with the American Bar Association and the National Asso- 
ciation of Manufacturers in suggesting that the United States Tax 
Court be given jurisdiction in excise-tax cases. Because time is of 
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the essence, and because of the heavy backlog of cases in the United 
States Tax Court, it is probable that a separate excise-tax panel of 
judges would be required. 

We further suggest that, in order to permit excise taxpayers to 
learn of pending litigation promptly which may vitally affect their 
interests, the chief counsel’s office publish or make available for public 
inspection a record of all excise-tax cases pending in the Federal 
courts showing— 

(1) The name of the taxpayer; 

(2) The court in which suit has been filed ; 
(3) The docket number of the case; and 
(4) A brief summary of the issues involved. 

Although all of this data is a matter of public record in the courts 
of jurisdiction, the problem and cost of obtaining this valuable infor- 
mation from other than a single centralized source would obviously be 
prohibitive. 

CONCLUSION 


It appears to be the present attitude of the Treasury that no excise- 
tax changes should be permitted which would result in a loss of 
revenue. 

Your committee has seen fit to observe that a contrary attitude 
was expressed with respect to the revision of most other provisions 
of the code under the Code Revision Act of 1954, which also sought 
to recodify an obsolete body of law, to eliminate inequities and loop- 
holes which reasonable men might agree upon, and to simplify admin- 
istration and enforcement by the Government. 

We hope that due consideration will be given to the possibility that 
the confusion, ignorance, and uncertainty which now exist conduces 
to a less uniform and effective degree of enforcement and to a lower 
level of collection, no less a major loss of revenue because it cannot be 
measured accurately. 

Of greatest importance, however, is an intangible factor too often 
overlooked : the matter of taxpayer morale. cee are not unwill- 
ing to pay taxes which are fairly imposed. But they do ask and expect 
that the law be clearly written, adequately interpreted, and uniformly 
enforced, and without unduly burdensome compliance and record- 
keeping problems. 

It may be that the accomplishment of the worthy objective of your 
committee will entail some net loss of revenue. If this is the case, 
we shall hope that the Congress will find the means of recouping that 
loss without the perpetuation of a large number of burdensome tech- 
nical and administrative problems on a small group of taxpayers 
already singled out for selective taxation. 

We are deeply grateful for this opportunity to present the view of 
our members to your committee. 

Mr. Foranp. Does that conclude your statement, Mr. Paul? 

Mr. Paut. Yes, Mr. Chairman. 

Mr. Foranp. Are there any questions? 

Mr. Mason. Mr. Chairman, I have one or two. 

Mr. Paul, I agree that this 25-page discussion of yours is nothing 
but a bird’s-eye view of the problems involved. I think it is both a 
scholarly and, shall I say, a comprehensive analysis of the problems 
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involved in the excise tax field, both in the retail field and the manu- 
facturer’s field. 

You spent the first 11 pages, I believe, on the problems in the re- 

tail field. Why not get out of that retail field entirely from the Fed- 
eral standpoint and leave it to the States that have practically taken 
over that field ? 

Would you not think that would be a pretty good idea? Give 
the headaches in the retail field to the States. 

Mr. Pau. Mr. Mason, I should like to respond to your question. 
[ would like to point out that our particular group confines its activi- 
ties and interests to the question only of administration. 

Mr. Mason. Never mind your particular group. Just give me your 
own opinion. Would that not be a pretty good idea, to turn all those 
headaches in the retail field over to the States? You could answer 

“Yes” or “No.” 

Well, you are hesitant, are you not, to answer that? So do not 
bother to answer it. 

I would say, however, that in general you have given us a great 
number of specific suggestions, definite concrete ‘suggestions. and 
recommendations for getting rid of many of the headaches in this 
tield. 

In the manufacturers’ field, would it not be much nicer if there was 
a low, flat manufacturers’ tax, say 4 or 5 percent, on all end products 
and get rid of all this selectivity and all the problems it brings about ? 

Mr. Pau. Speaking only to the question of rate, Mr. Mason, I 
would say in the excise tax field as well as in the income tax field that 
an inequity necessarily becomes more severe, more intolerable, as the 

rate increases, and that an inequity that you might very well live 
with, overlooking it, with a 1 or 2 percent rate, becomes a very in- 
tolerable competitive burden if the rate should become 10 percent, 
20 percent, or 25 percent. 

Mr. Mason. We removed many of the mmeqgaities in the excise tax 
field in the 1954 code when we cut all the 20, 25, and 15 percent down 
to 10 percent, did we not, because we lowered the rate, which removed 
the burden upon it? 

Mr. Pau. You made a step toward the elimination of those dis- 
criminations which were characterized by a difference in rates. 

Mr. Mason. Now, then, would we not make a further step if we cut 
ithe 10 percent down to 5 percent ? 

Mr. Pauu. Let me say very quickly that the answer to that question 
by all of those who are presently taxed more than 5 percent would be 
an unqualified “yes.’ 

Mr. Mason. That is all, Mr. Chairman. 

Mr. Foranp. Mr. Paul, T understand that in the case of the product 
warranties which had been included in the price of items subject to 
manufacturers’ excise taxes, the court in the recent Frigidaire case has 
held that refunds or credits can be allowed for expenses incurred in 
such warranties. 

In this connection, do you have any notion as to how far back it 
might be necessary to go in allowing these refunds or credits, and do 
you think that refunds or credits might be allowed by the courts in 
these eases for periods of more than 4 years from the time of the 
collection of the tax? 
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Mr. Pau. My understanding is that the opinion of the Service is 
that a claim for credit or refund, wnder existing law, must be filed 
within a period of 4 years of date of payment of the tax with respect 
to taxes paid prior to the effective date of the administrative chapter 
of the 1954 code. 

In the case of taxes paid after January 1, 1955, there is a 3-year 
statute. But, in either case, we understand it to be the Service’s posi- 
tion that a claim for credit or refund must be filed within 4 years or 
3 years of the date of payment of the tax on the article with respect to 
which the warranty expense or price allowance was made. 

I understand from a recent article which appeared in the Tax maga- 
zine, that there is an argument which has been advanced that this 
4-year or 3-year statute of limitations may not apply under existing 
law with respect to credits or refunds in the nature of price adjust- 
ments, in which case it is argued that the claim may be filed within 
a period of 6 years, which is the statute on general claims against the 
Government, of the date on which the price adjustment was made; in 
the Frigidaire case, therefore, the date on which the warranty was 
incurred with respect to refrigerators which might have been sold 
conceivably as many as 5 years earlier. 

If that is the case, under that theory—I am only expressing a 
theory—it would be possible to file a claim for refund in October of 
1955 with respect to warranty expense which had been incurred as 
early as October 1949 which, under a 5-year warranty, would apply 
to a refrigerator which was sold in 1944. 

Mr. Foranp. Now, there have been some comments in the journals 
recently to the effect that there isn’t really much of a fair manufac- 
turers’ price problem; that the service has in effect largely solved the 
problem through the adoption of a liberal attitude with respect to 
prices where affiliated corporations are involved. 

Do you have any comments on that? 

Mr. Pavt. I think my first comment would be to inquire of the 
author of that article the basis for his statement that the Service has 
solved many of these problems by administrative rulings. I would 
feel that there would be some manufacturers whose problems had not 
been solved by administrative rulings and therefore would be very 
interested to learn whether some of their competitors’ problems had 
been solved by these unpublished rulings. That would be my first 
response to your question, namely: What is the authority for his 
statement that these problems have been solved by administrative 
relief ? 

This question was recognized by your committee in 1932. If I may, 
I would liketo refer to the statement made there, which I think still 
adequately describes the problem. It was stated that— 

It is of the utmost importance that the tax be imposed and administered uni- 


formly and without discrimination. Each member of a competitive group must 
pay upon substantially the same basis as all his competitors, even though— 


and I emphasize this— 


even though his sales methods may differ. Consequently, this proposal requires 
that every effort be made to ascertain the manufacturers’ or producers’ price 
at the place of manufacture or production. In the case of commodities which 
are ordinarily sold at wholesale, this price will be the price at which the manu- 
facturer sells to the wholesaler even though his particular sale is at resale. 
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There was a clear statement and recognition of the problem in 
1932. 

That was made in connection with the proposal calling for a uni- 
form manufacturers’ excise. That proposal was rejected. Instead, 
the selective excise tax was adopted, and in the course of legislative 
pring wre this particular problem, I am afraid, was lost sight 
of in drafting the administrative provisions of our present law. 

We have—and I think the NAM has brought this to your attention, 
and I believe it is referred to in this article to which you refer—the 
case where the basic product may be sold by the manufacturer to a 
national distributor, who resells the product under his own brand 
name. The price at that particular level of distribution might be 
$80. The manufacturer has no advertising costs. He has no costs 
of national distribution. He has no cost of regional or local dis- 
tribution. All of those costs are incurred by the national distributor. 

The manufacturer may sell substantially identical articles to a 
regional wholesales. And we will assume that the price there might 
be a hundred dollars. This manufacturer, with respect to this type 
of article, has the cost of national advertising and national distribu- 
tion. The tax in the first case would be 5 or 10 percent of $80 and 
in the second case 5 or 10 percent of $100, on basically the same 
article. 

We will assume also that this manufacturer sells to a local jobber, 
and now he has some additional distribution and merchandising and 
advertising costs to recover in his price. His price therefore to the 
local jobber is $115. That, then, becomes the tax base. We will 
assume that this same manufacturer finds that he is unable to get 
qualified distribution in a given locality, and he sets up his own 
branch. Now he has to recover in his price national distribution, 
regional distribution, local distribution, and indeed in some cases 
point-of-sale distribution. 

All of those costs reflected in this price, which now may be $120, 
are subject to tax. And the article in each case is the same article. 
But the amount of tax turns upon the method of sale, the method 
of distribution, and the level at which the manufacturer makes his 
sale to the first outside party. 

We believe it is a problem. How great a problem it is, is a little 
difficult to put your finger on. 

I responded to Mr. Mason’s question by saying that these problems 
are a product of rate. This type of problem I think would be most 
acute 1f the tax were 20 percent or 25 percent. It obviously is much 
less acute where you are able to bring the rates down to 5 percent 
or even less. 

I think it is a problem. I am rather surprised that more persons 
have not seen fit to bring it to vour attention. Some of the later 
witnesses may do so. 

Mr. Foranpv. There is still a problem facing us. 

Mr. Pau. I believe so, sir. And I would say that the persons 
responsible for pricing their products in an intensely competitive 
market, might very well be better qualified to acknowledge the ex- 
istence of the problem rather than perhaps a person who approaches 
the subject from an intellectual or philosophical point of view. 

Mr. Foranp. Let us hope that before we conclude our hearings 
someone will enlighten us. 
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Mr. Paut. I hope so. 

Mr. Foranp. I understand you have had quite a bit of experienc e 
with the administration of the excise tax from the taxpayer’s side. 
What is your reaction as to the relative methods of the present audit- 
ing procedure as against that which was in effect before the reorgani- 
zation of the Service? 

Mr. Paut. I would like to respond to that question with a very 
personal reply. These are my own views. 

Prior to the reorganization of the Service, the administration of the 
miscellaneous excises was centralized in a separate Division of the 
Service, which had the responsibility for the promulgation of regula- 
tions, the issuance of rulings, and field enforcement. Under the re- 
organization, the former functions of the Miscellaneous Tax Unit 
have been integrated with their counterparts in the income-tax field 
and the centralized administration of the various excise taxes was 
integrated with the administration of the income taxes. 

My own view at the time was that it was not likely to work too well, 
basically for a very simple reason, that you were mixing apples and 
oranges. The problems incident to the administration of miscellan- 
eous excise taxes are quite different, I would say altogether different, 
from the problems of administering an income tax. Formerly, we had 
admittedly a very small group of trained excise-tax speci ialists sta 
tioned throughout the country, who made the examinations at least of 
the larger excise-tax returns. Those specialists are no longer con- 
stituted as separate groups. They are integrated in the field enforce- 
ment organization of the Service without separate identity. 

T have a feeling—and it is only a feeling—that that type of approach 
is not as satisfac tor y as the old one. And my own personal experience 
has been in recent years that the agent who makes an examination 
of an income-tax return and simultaneously an examination of an 
excise-tax return may be very well versed on the former and not. at 
all experienced, if at all, with respect to the latter. 

Mr. Foranp. Thank you. 

Mr. Keogh ? 

Mr. Kroon. Mr. C hairman, in line with that: Has your experience 
been that the number of audits made under the present system is less 
or greater than what was previously made under the old tax sy asap 

Mr. Pact. In the absence of factual data on that, Mr. Keogh, 
would be very hesitant to express an opinion, except that I was 
very much interested in the reference made last week to the fact that 
the total excise-tax deficiencies collected as a result of direct enforce 
ment had declined to a level of about 50 percent of the level of col 
lections of a few years ago. The figure to which I have reference, if 
my memory serves me, was the fact that some 2 or 3 years ago, or 4 
years ago, excise-tax deficiencies collected as a result of direct en 
forcement was at the level of $50 million, which represent about 1 per- 
cent of the total collections; whereas in the fiscal year ended June 30. 
1954, the deficiencies collected as a result of direct enforcement had 
dropped to about $25 million, or about a half a percent of total col- 
lections. 

T can’t answer your question with respect to numbers of returns 
examined. T would be curious for the explanation as to why the abso- 
lute dollar amount of deficiencies had gone down. 
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Mr. Krocu. You indicated that you could not answer the question 
hecause you did not have the factual data as to the number of audits. 
And I was trying to find out whether you knew about the number 
of audits. wp in effect, you are saying that you do not know. 

Mr. Pavut. I do not know, sir. 

Mr. Krocu. Well, now, in this present centralized setup they have, 
un agent auditing income-tax returns is not faced always with the 
necessity of m: aking : an audit of excise-tax returns, is he? 

Mr. Pau. At one time I understood that it was the hope of the 
Service that they might be able to adopt a so-called one-shot audit. 
I learned in the course of Mr. Winkle’s testimony last week that that 
program has been modified. 

Mr. Krocu. My point is that not every income-tax payer is an 
excise-tax payer, is he? 

Mr. Pau. Certainly not. 

Mr. Krocu. So that there would be a possibility of directing into 
the audits of those who file both types of returns agents who would 
become proficient in the audit of both types. 

Mr. Pauw. It might be simply a question of changing your empha- 
sis; that you would make your selection on the basis of excise-tax 
returns, first, and in the course of examining the excise-tax returns, 
have the excise-tax specialist also examine the income-tax returns. 

Mr. Kroon. Well, asa practical matter, we all know that the district 
offices change their emphasis from time to time and make a drive on 
one type of tax, and in the meantime the backlog of all the other types 
is piling up on you. 

Mr. Pau. Yes, sir. 

Mr. Kroon. But they do attempt to do that. 

I appreciate the opening remarks of your formal statement, in 
which you, like most people do, and in which most members of ‘the 
committee agree, pay tribute to the proficiency and efficiency of the 
personnel of the anion But could you express an opinion from 
your experience as to whether that proficiency and efficiency is greater 
under this present system than it was when the Miscellaneous Excise 
Tax Unit was a separate entity ? 

Mr. Pauw. Let me respond to your question this way, sir: by saying 
the taxpayers have been having difficulties with the administration 
of the various excise taxes for as long as I can remember. They had 
(ifficulties formerly, and they are continuing to have difficulties. 

Mr. Kroeu. And will they ‘not continue to have difficulties regard- 
less of the procedural setup in the Service / 

Mr. Pau. I am sure ~~ we shall. 

Mr. Kroeu. Until we reach the point where taxpayers are anxious, 
eager, willing, and ever rez alte to pay their taxes. 

Mr. Paut. I doubt that we shall see that h: appy day. 

Mr. Kroeu. Thank you, Mr. Chairman. 

Mr. Foranpo. Mr. Harrison, have you any questions ? 

Mr. Harrison. Mr. Paul, with reference to that portion of your 
testimony dealing with determination letters, am I correct that the 
Field Director may not issue a determination letter upon a point which 
is pending currently before the national office / 

Mr. Pauw. I understand that that is one of the requirements laid 
down. 
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Mr. Harrison. That he may not ? 

Mr. Paut. That he may not. 

Mr. Harrison. Do you know whether or not the Internal Revenue 
Service has any procedure established by which it is possible for the 
Field Director to know what matters are pending for consideration ? 

Mr. Paut. Tomy knowledge, they do not. 

Mr. Harrison. Does that lack of control afford an opportunity for 
lack of uniformity on a determination letter level 

Mr. Pavt. In my opinion, it would. 

Mr. Harrison. Now, with reference to the matter of nonpublication 
of most rulings, do many cases of inconsistency in treatment arise and 
continue to arise because of nonpublication ¢ 

Mr. Pauw. Certainly there is that very general impression. 

Mr. Harrison. Can you give me an example? 

Mr. Paut. I have already alluded to this matter of the combined 
washer-dryer unit. I am informed that the first ruling issued was to 
the effect that a combined washer-dryer unit was not subject to tax. 
I don’t know that of my own knowledge. It was reported to me. I 
am later advised that the Service has held that such units are taxable 
on a pro rata basis. 

I have mentioned to you that neither of those rulings, if they exist, 
have been published. 

It has been commented upon that certain excise-tax payers have 
learned in relative recent years that certain forms of advertising allow- 
ances are regarded as bona fide price readjustments upon which an 
excise-tax credit may be claimed. I can say that as early as 1948 I was 
aware of an unpublished Service ruling on that point, which gave rise 
to a very substantial excise-tax refund. I am informed that certain 
companies learned of that opportunity at a rather recent date. 

I am aware of one situation, in which a rather prominent electronics 
manufacturer introduced a new type of communication apparatus and 
was advised that it was taxable in part. 

Mr. Harrison. Taxable in what ? 

Mr. Pau. Taxable in part; on an allocable basis. 

A second manufacturer, believing that the first ruling was a mis- 
taken one, applied for a ruling, and on the statement of facts they 
presented obtained a ruling that no portion of the apparatus, no 
significant portion of the apparatus, was subject to tax. 

These rulings were made available to the trade association. It was 
just as likely that the second manufacturer would have chosen not to 
surrender what he thought was a competitive advantage and would 
have retained that second favorable ruling in his own files. 

Mr. Harrison. So that he would not have to pay it, and the com- 
petitor would. 

Mr. Pau. Yes. 

Mr. Foranp. Mr. Herlong? 

Mr. Hertona. In that connection, the change in policy of the de- 
partment whereby they are publishing more of these rulings has taken 
care of some of these inequities, has it not? It is a step in the right 
direction. 

Mr. Paut. It is a step in the right direction. 

Mr. Hertone. Now, how about these old unpublished rulings? 
These that you have just talked about: Were these conflicting rulings 
ever published ? 
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Mr. Pact. They were not published. 

Mr. Herronc. Then you would want us to go back into those old 
unpublished rulings and get the meat out of them and try to work out 
the inconsistencies, would you not? 

Mr. Pav. Very definitely. Mr. Winkle I thought referred to that 
problem and said, or explained, rather, that the Service was con- 
fronted with two alternatives. They could spend their time trying to 
correct the omissions of the past on a piecemeal basis by publication 
of the individual rulings, or, in the alternative, in the course of pre- 
paring completely revised regulations, attempt to pull together all of 
the earlier significant rulings and incorporate them in the new regu- 
lations. I understood him to say that the Service had adopted the 
second procedure, which of course makes most essential the early 
publication of the revised regulations. 

Mr. Hertona. Now, this washer-dryer illustration that you just 
gave is a relative recent ruling, isn’t it? 

Mr. Pavt. I think of necessity it would be. The product itself has 
only been introduced within the past year. 

Mr. Hertone. That being the case, they are still not publishing all 
of the rulings, if these were unpublished rulings. 

Mr. Pauu. That would follow. 

Mr. Hertone. Another question, Mr. Chairman, along a different 
line. 

This has to do with the auditing process. I understand that some 
of the manufacturers and retailers subject to excise tax object 
strongly to providing some of the additional information required 
in the excise return form 720, on the ground that they did not in 
their accounting records have all of the information that was re- 
quired. And I have received some letters from people complaining 
about this particular phase of it. 

For example, I understand the form calls for total sales subject 
to tax and also for various types of adjustments. Many manufac- 
turers and retailers tell me, some of them, that the net sales figures 
are all the figures that they have available. If a program is worked 
out on this return form by the Service that is not practicable, if it 
makes it more diflicult for them to get information, I wonder if you 
have any suggestions as to a more practicable auditing program 4 

Mr. Pau. I have introduced in the record, Mr. Herlong, a state- 
ment which was filed on behalf of nine prominent trade organiza- 
tions, expressing their objections and the reasons for their objections, 
to the added information requirements of this quarterly excise re- 
turn form. ; 

Mr. Hertone. Do they go further and make suggestions? 

Mr. Pact. They went further than that and offered certain sug 
gestions for the Service in tightening up its enforcement activities. | 
would just like to mention a few highlights of those suggestions. 

Mr. Hertone. I would like to hear them. 

Mr. Paut. They comment first upon the fact that the principal 
causes of tax avoidance in the excise-tax field are ignorance, negligence. 
and willful evasion. They point out that Commissioner Andrews has 
publicly stated that in his opinion, and I think in ours too, 98 percent 
of the taxpayers are honest. If they weren't, our whole self-assessing 
tax system would break down very quickly. . 
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The opinion was therefore expressed that the major cause of excise- 
tax avoidance is ignorance on the part of the taxpayers rather than 
negligence or willful evasion. 

And then they went on to point out a number of areas where the 
Service could greatly improve standards of voluntary compliance by 
eliminating the widespread ignorance that now exists. 

A complete revision of the regulations was suggested. If you were 
a businessman beginning in business for the first time this morning 
and attempted to find out what your responsibilities were with respect 
to retailers’ excises you could obtain from the Government Printing 
Office a copy of the 1954 Internal Revenue Code. You would then ask 
for a copy of the regulations, and you would receive a copy of the reg- 
ulations issued under the 1939 act. And I submit, sir, that you would 
be terribly confused. 

You might refer to the tax services for further information. And I 
would say there that the tax services of course can be no better than 
the amount of basic information which is made available to them. 
There have been very few published rulings, very few mimeographs, 
and indeed very, very few court decisions. There is nothing that you 
can sink your teeth into. So that you would be a very frustrated indi- 
vidual, after struggling for a short period of time, to find out just 
exactly what your tax obligations were. 

There was mentioned, in the course of testimony last week, that 
within the past vear or so the Service has prepared half a dozen hand- 
books as part of its training program of the field enforcement agents 
who are making these package audits, if you will, or modified package 
audits. I would be inclined to believe that a great deal of the informa- 
tion in those instructions to the field agents would be information of a 
type that taxpayers would find extremely helpful. 

The Service in recent years has done an excellent job in Saat the 
rank and file taxpayer on his obligations under the income-tax law. 
Your income tax, for example, both in the abr idged form and the more 
extensive form—— 

Mr. Hervona. It would certainly seem practicable that the income- 
tax agent and the taxpayer should use the same textbook in trying to 
eet the answer, wouldn’t it? 

Mr. Pavi. Extremely helpful. In 1944 and 1945, mimeographs 
were published listing a large number of specific articles subject to or 
exempt from the taxes on ¢¢ osmetics and luggage. These are helpful. 
But they would be more helpful if they were brought wp to date. 

Mr. Hertonc. Of course, with new products being manufactured 
every day, that is going to be very difficult. 

Mr. Pact. I am sure taxpayers would rather have a list 6 months 
old than one 12 years old. It is all relative. 

Mr. Hertone. I agree with you, 

Mr. Mason. We went over the whole Federal Income Tax Code, 
and we tried to simplify it and clarify it and codify it in 1954. Your 
proposal really is that we do the same type of a job on excise taxes, 
that we simplify and clarify and codify them by codifying all these 
various rulings if they are significant, so that the taxpayer will know 
just about what his job is. Is that the sum and substance of it ? 

Mr. Paut. I think you have succeeded very quickly in abridging my 

25 pages of testimony, Mr. Mason. 
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Mr. Foranp. We thank you for your statement. It was an excellent 
one, and I am sure the committee will give it very serious study. 

Mr. Pau. Thank you, Mr. Chairman. 

Mr. Mason. And the Treasury experts had better give it very 
-erious study, too. 

Mr. Foranp. The next witness is Mr. John B. Hulse. Is Mr. Hulse 
here? Come forward, sir. 

Will you give your name and the capacity in which you appear for 
the purpose of the record, Mr. Hulse? 


STATEMENT OF JOHN B. HULSE, MANAGING DIRECTOR, TRUCK- 
TRAILER MANUFACTURERS ASSOCIATION, INC., WASHINGTON, 
D. C. 


Mr. Hvuuse. Mr. Chairman, my name is John B. Hulse, and I am 
-peaking for the Truck-Trailer Manufacturers Association. 

Mr. Foranp. You have a prepared statement ‘ 

Mr. Hutse. Yes; I have, sir. 

Mr. Foranp. You may proceed. 

Mr. Hutse. Ours is a national association, and our office is in the 
Albee Building here in Washington. As the name implies, our mem- 
bers manufacture truck-trailers and, in fact, manufacture 85 percent 
of all truck-trailers built in the country. 

In the past several years, certain motor carriers and other trailer 
operators have requested manufacturers to provide truck-trailers on 
long-term leases. 

Under the present ruling of the Internal Revenue Service, the manu- 
facturers excise tax is applied to the gross lease rental instead of to the 
lowest wholesale price as is the case in all other types of trailer trans- 
actions. Since gross trailer rentals are based on a price higher than 
the lowest wholesale and, in addition, include interest, insurance, ad- 
ministration and other charges, the cost to the user is somewhat greater 
than in normal sales. 

We believe it is not the intent of the Congress that a greater amount 
of tax be collected from some trailer users than from others, and we 
therefore urge the Congress to establish by law the clear meaning of 
the excise tax as applied to trailers leased to operators by truck-trailer 
manufacturers, 

S. 1209, introduced by Senator Dirksen in the Ist session of the 
‘4th Congress, will accomplish the correction we believe is required, 
and we respect fully urge its Pe aes by the Congress. 

The Congress approv ved H. R. 3437,'a bill by c ongressman Ikard, 
which provided for passenger-car ‘trailers substanti: lly the relief we 
seek for truck trailers. 

I say “substantially” because we believe the language would have 
been more explicit if the clause— 


(a) based on the fair market price on the date of such lease— 


appearing on lines 4 and 5 of page 2 of the bill, were stricken out, and 
that the following language be substituted therefor - 


* * * based upon the lowest wholesale price on the date of such lease. 


The manufacturers’ excise tax on automotive vehicles is based upon 
the wholesale or “manufacturers” price rather than upon “the fair 
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market value,” and therefore the reference to fair market value does 
not conform to the established basis for computation of the tax. 

H. R. 1814, introduced by Congressman McCormack, contains, on 
page 12, section 11, a provision similar to H. R. 3437, except that the 
references to the Internal Revenue Code are to the code of 1939 and 
not to the code of 1954. 

Similar provisions were included in H. R. 6458, introduced by Con- 
gressman Simpson in the 83d Congress. 

Reference to these latter two bills is made only to point out that 
the need for this correction in the application of the manufacturers 
excise tax to leases of truck trailers by truck-trailer manufacturers 
has previously been recognized. 

We respect fully request that the Congress pass S. 1209, or a similar 
provision, during the next session so that the ori iginal intent of the 
Internal Revenue Code will become effective as to leases of truck 
trailers. 

I should like to call to your attention several specific instances of 
arbitrary and, we believe, incorrect rulings that have been made by 
the Internal Revenue Service. We believe these rulings are vastly 
different from the congressional intent. 

Several of our members build low-bed trailers which operate on and 
off highways and are used to transport large and frequently heavy 
objects, such as power shovels, roadbuilding, or industrial machinery 
which cannot be readily dismembered to conform to legal highway 
limits. Many of these trailers are more than 8 feet wide, and since 
S feet is the almost universal State width limit, they must have spe- 
cial permits when used on highways. 

Internal Revenue Service has recognized that the manufacturers 
excise tax set forth in section 3403 (the number in the code prior to 
the 1954 revision) applies to highway vehicles, and so exempts all 
trucks over 96 inches in width as being off-highway types. They have 
so far refused to extend this ruling to low- bed trailers. Thus, when 
an operator buys a new truck- tractor and semitrailer designed for 
this type of service, i. e., both vehicles over 96 inches in width, he 
must pay the 8-percent tax on the low-bed trailer, but is relieved of 
the 8-percent tax on the tractor that is to pull the trailer. It is cer- 
tainly difficult for our members to explain how the Internal Revenue 
Service can find that the truck-tractor in this combination is classed 
as an “off-highway vehicle” and the low-bed trailer of the same width 
is an on-highway vehicle. Certainly the trailer in instances such as 
this should receive the same treatment as the truck. 

The second case to which I should like to call your attention is even 
more inconsistent. As you know, the rubber in tires and tubes is sub- 
ject to tax at 5 and 9 cents per pound respectively. The tire company 
collects and pays this tax. When the trailer manufacturer buys tires 
to install on a truck-trailer, he is allowed to deduct the cost of the 
tires before computing the 8- -percent excise tax on the trailer. This 
is known as taking the tire tax credit. 

Some time ago in a routine field check, representatives of the Bureau 
of Internal Revenue raised a question with one of our member com- 
panies about taking tire tax credit on converter trailers, sometimes 
known as converter gears or dollies. I might explain that in some 
areas, particularly on the west coast, it is common practice to operate 
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a truck-tractor with two semitrailers, one of which, through the addi- 
tion of a converter trailer, operates as a full trailer. 

The Internal Revenue Service has held that this company may not 
take credit for the tax already paid on the original equipment tires 
installed by them on a converter trailer if sold separately, but may 
take the credit if it is sold as a part of the sale of one or more semi- 
trailers. 

Their reasoning is that the converter trailer is a “part or acces- 
sory” subject to section 3403 (e) if sold separately despite the fact 
that it is registered separately, titled separately, and financed sepa- 
rately. Moreover, when we had production allocation and vehicle 
rationing by governmental authority, it was allocated and rationed 
as a separate vehicle. 

Again we are completely unable to explain to our customers why the 
same item is taxed in one transaction and not taxed if sold in con- 
nection with another vehicle. 

A new problem is currently under investigation by the Technical 
Rulings Branch of the Miscellaneous Excise Division of the Internal 
Revenue Service. 

From time to time, and perhaps with increasing frequency, trailer 
manufacturers are called upon to build shipping containers, some 
of which are very similar to truck or trailer bodies. These containers 
are loaded by a shipper, transferred to a flat-bed trailer or to a trailer 
chassis specially pepared to receive them, transported to dockside and 
lifted from the trailer or chassis. They are loaded on barges or 
steamships, sometimes stacked three or more high, and moved by 
water carrier to another port where the process is reversed, and the 
container delivered to the consignee. 

Sometimes these containers are shipped by rail and steamship with 
no highway transfer at all. 

In one instance, containers of this type were ruled to be nontaxable, 
and in a more recent case, they have been ruled taxable as truck or 
trailer bodies. Internal Revenue Service is now studying an appeal 
from the latter ruling. 

Certainly the whole situation needs clarification, and very likely 
legislation will be required since there appears to be strong trend 
toward containerization not only for normal civilian usage, but also 
by the military. 

Thank you, gentlemen, for allowing me to read this statement. 

Mr. Foranp. Any questions? 

Mr. Keocu. Mr. Hulse, what is the basis for your advocating a use 
for the basis of the computation of the tax of the lowest wholesale 
price on the date of the lease? Is it the lowest wholesale price for that 
particular unit ? 

Mr. Hutse. Yes; that particular type or unit of sale. 

Mr. Krocu. Why should it be the lowest? Why should it not be 
the wholesale price for that unit ? 

Mr. Hutse. Well, our point, sir, is to make it comparable with the 
basis of other sales. Now, if I have used the wrong language there, 
lam sorry. But what I am getting at is that applying the tax to the 
lease rental includes a great many other things that are not properly 
included in the sale to another customer, who buys direct. 


68693—55——21 





316 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


Mr. Krocu. I did not mean to get into an extended discussion with 
you. But you pointed out that the Ikard bill, which was passed in 
the last Congress, included the language you quoted on page 2. And 
you suggested the substitution and again used the lowest wholesale 
price, and I wondered why you picked that. Is that because of the 
percentage applied to the lowest results in a lower product or a lower 
figure? By product, I mean the result of the multiplication. 

Mr. Hu se. If you put it on the same basis as the tax on all normal 
sales, which as I understand it, would be on the lowest level of whole- 
sale price for that particular unit. 

Mr. Foranp. Are there any further questions ? 

If not, we thank you, Mr. Hulse, for the testimony you have given 
the committee. 

Mr. Hutse. Thank you, sir. 

Mr. Foranp. The next witness is Mr. Barron K. Grier. Mr. Grier, 
please identify yourself for the benefit of the record. 


STATEMENT OF BARRON K. GRIER, ON BEHALF OF THE CROWN 
COACH CORP., LOS ANGELES, CALIF. 


Mr. Grier. Mr. Chairman, my name is Barron K. Grier. I am a 
lawyer with the firm of Miller & Chevalier, 1001 Connecticut Avenue 
NW., Washington, D. C., and appear here on behalf of the Crown 
Coach Corp., 2500 East 12th Street, Los Angeles, Calif. 

In the interest of conserving the time of the committee, I will submit 
for the record this statement in the form of a letter addressed to you, 
Mr. Chairman. 

Mr. Foranp. Without objection, it is so ordered. 


(The document referred to follows:) 


LAw OFFICES OF MILLER & CHEVALIER, 
Washington, D. C., October 11, 1955. 
Hon. AIME J. Foranp, 
Chairman, Subcommittee on Hxrcise Tax, Technical, and Administrative 
Problems, Committee on Ways and Means, House of Representatives, 
Washington, D. C. 


Dear Mr. Foranp: On behalf of Crown Coach Corp., 2500 East 12th Street, 
Los Angeles, Calif., we recommend that section 4216 (d) of the Internal Revenue 
Code of 1954 be amended to read as follows: 

“(d) Leases of certain trailers, buses, and fire trucks.—In the case of any lease 
of a trailer or semitrailer suitable for use in connection with passenger auto- 
mobiles, or in the case of any lease of a bus or fire truck, taxable under section 
4061 (a) there shall be paid, at the election of the taxpayer— 

“*(1) upon the initial lease a tax at the applicable rate specified in section 
4061 (a) based upon the fair market value on the date of such lease, or 

“«(2) upon each lease payment with respect to such trailer, semitrailer, bus 
or fire truck, a percentage of such payment equal to the rate of tax which would 
be imposed upon the sale of such trailer, semitrailer, bus or fire truck, until the 
total of the tax payments under such lease and any prior lease equals the total 
tax. In any case where a trailer, semitrailer, bus or fire truck, which has 
been leased is sold before the total tax has been paid, the tax payable on such 
sale shall be the difference between the tax paid on the lease payments and the 
total tax. For purposes of this paragraph, the term “total tax’ means the tax 
computed, at the rate in effect on the date of the initial lease, on the fair mar- 
ket value on the date of such lease. However, in the case where a trailer, semi- 
trailer, bus or fire truck which has been leased is sold before the total tax has 
been paid, the total tax shall not exceed a tax computed, at the rate in effect 
on the date of the initial lease, on the amount received on such sale (deter- 
mined without regard to sec. 4216 (b)) plus the total of the payments received 
by the lessor under any lease of such trailer, semitrailer, bus or fire truck.’ ” 
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If this section is amended by the addition of the italicized language the 
amount of tax paid on the lease of a bus or fire truck will not exceed that paid on 
the sale of such vehicle. Under present law Crown Coach Corp. is liable to pay a 
greater tax on a bus it manufactures and leases than it is on an identical bus it 
manufactures and sells. This is so for the following reasons: 

Crown manufactures vehicles which it sells at retail. The excise tax im- 
posed on such a sale is 8 percent of the price at which such vehicles are ordi- 
narily sold at wholesale (secs. 4061 and 4216 (a), 1954 code). In Crown's case, 
this has been determined to be 75 percent of the retail sales price. Thus on a 
bus which Crown may sell at retail for $16,000, the tax is 8 percent of $12,000 or 
$960. 

Crown also manufactures vehicles which it leases. Under section 4217 of the 
1954 code such a lease is considered to be a taxable sale. And section 4216 (c) 
of the 1954 code provides that upon such a lease “* * * there shall be paid 
upon each payment with respect to the article that portion of the total tax which 
is proportionate to the portion of the total amount to be paid represented by such 
payment.” In Crown’s case, language in the 1939 code identical with that quoted 
above has been interpreted by the Internal Revenue Service to mean that Crown 
must pay a tax of 8 percent on the total amount of each lease payment it receives. 

The difference in tax which Crown may have to pay on the sale of a vehicle 
as opposed to that on the lease of an identical vehicle is illustrated by the 
following example. (In determining the amount to be paid for the lease of a 
vehicle, Crown normally adds Federal excise taxes, local taxes and an interest 
charge for the term of the lease, to the selling price of the vehicle). 





Sale 5-year lease 


$16, 000. 00 $16, 000. 00 

EXOWS Gi cchisacatetuen ic 960. 00 960. 00 
California sales tax. .__. ial Gi oie 508. 80 508. 80 
sical 2, 270. 00 


| 17, 468. 80 | 19, 738. 80 


Excise tax on sale (8 percent of 75 percent of $16,000) 
Excise tax on lease (8 percent of $19,738.80) 
Difference 





The Congress recognized the inequities inherent in this situation by the enact- 
ment of H. R. 3437 (Public Law 317 (84th Cong.) which added section 4216 (d) 
to the Internal Revenue Code of 1954 and amended section 4217. In its report 
on this bill the Ways and Means Committee said, in part: 

“Section 4217 of the 1954 code provides that—‘* * * the lease of an article 
(including any reneWal or any extension of a lease or any subsequent lease of 
such article) by the manufacturer, producer, or importer shall be considered a 
taxable sale of such article.’ 

“Under this provision, if a manufacturer leases articles subject to a manu- 
facturers’ excise tax, the manufacturers’ tax will apply to the amount of each 
lease payment on the same basis as if it were a sale. 

“This bill modifies the rule described above by adding a new subsection (d) 
to section 4216, relating to the definition of price, providing that the maximum 
tax imposed on the leasing of certain automobile trailers, or semitrailers, is 
to be an amount equal to the applicable tax rate (10 percent or 8 percent at the 
present time) multiplied by the fair market value of the trailer at the time 
of the initial lease. The taxpayer is given the option under the new subsection 
(d) to pay the tax in full at the time of the initial lease or to spread the tax- 
payments over the period of the lease payments. Under the latter option the 
tax payable with respect to each lease payment is to be an amount equal to 
the applicable tax rate multiplied by the amount of each lease payment until 
the total amount collected in this manner equals the maximum tax described 
above. Thereafter the lease payments are to be free of tax. 

“The new subsection (d) provides that the treatment described above is to 
he available for trailers or semitrailers suitable for use with passenger auto- 
mobiles whether the trailers are subject to the 8-percent tax on trucks and 
similar items, or to the 10-percent tax on passenger automobiles, etc. 

“At the present time manufacturers of utility trailers who also maintain a 
rental business are discriminated against, relative to businesses which carry 
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on either, but not both, of these activities. Frequently the sum of the rental 
payments received on a utility trailer substantially exceeds the price at which 
& manufacturer would sell such a trailer, since each such rental payment in- 
cludes not only a pro rata portion of the cost of the trailer but also a share 
of the expenses of maintaining the rental business as well. Thus, the tax paya- 
ble by the manufacturer who leases utility trailers is likely to be substantially 
greater than the tax of the manufacturer who sells these trailers. Moreover, 
a competitor who may lease the trailers but does not manufacture them pays no 
excise tax at all. 

“Provision is made under the new subsection (d) for cases where a trailer 
is sold after having been leased for a period of time, but not long enough for 
the payment of the full tax. In such cases it is provided that the tax payable 
at the time of the sale is to be the difference between the tax already paid, and 
the maximum tax described above. However, in such cases the tax is not to 
exceed the applicable tax rate (at the time of the initial lease) multiplied by 
the actual sales price of the trailer.” 

Although section 4216 (d) now covers leases of utility trailers only the rea- 
sons given by the committee for its enactment apply with equal force to leases 
of buses and fire trucks by the manufacturers of these vehicles. Therefore, it 
is respectfully requested that this subcommittee recommend an amendment to 
section 4216 (d) of the Internal Revenue Code along the lines suggested above. 

Yours very truly, 
Barron K. Grier. 

Mr. Foranp. We thank you for your appearance, Mr. Grier, and 
your statement will receive careful consideration. 

Mr. Grier. Thank you, Mr. Chairman. 

Mr. Foranp. The next on the list is Mr. Ralph Leonard. Is Mr. 
Leonard here? sd 

Come forward, please, sir, and give your name and the capacity in 


which you appear. 


STATEMENT OF RALPH LEONARD, SECRETARY, NATIONAL ASSO- 
CIATION OF AUTO TRIM SHOPS, INC., NEW YORK, N. Y. 


Mr. Leonarp. Mr. Chairman, my name is Ralph Leonard, and I 
am secretary of the National Association of Auto Trim Shops, Inc., 
with offices in New York. 

Mr. Foranp. Do you have a prepared statement? 

Mr. Leonarp. Yes, sir. 

Mr. Foranp. Proceed. 

Mr, Lronarp. Throughout the United States there are approxi- 
mately 7,500 small-business men who are unfairly saddled with an 
excise tax which, although designed as one to be applied only to manu- 
facturers, is, in this case, being levied on a handcrafted, individually 
tailored, designed and installed product. 

This industry is based on the display of raw materials, the sale of 
same to the individual customer, the design, fabrication, and finally 
the installation of the finished product. 

In no sense is this a mass or pattern produced accessory, but falls, 

‘ather, into the category of the custom shoe cobbler, who designs and 

handcrafts his product to the individual customer’s specifications and 
who does not feel the burden of the excise tax which is levied on the 
mass shoe manufacturer. 

This tax has only served to increase the mortality rate of shops 
throughout the country and has caused those that can survive to ab- 
sorb a percentage of their sales, thus making a dangerous portion of 
their business unprofitable. 
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The small margin of profit allowed in the auto seat-cover industry 
and the payment by these thousands of shopowners of their — 
taxes does not logically or soundly allow for the misplaced levy of this 
8 percent excise tax. 

To clarify our industry’s position, these are the facts: 

1. Our business consists of repairing and replacing the upholstery 
and materials on the interior of automobiles and making and installing 
cloth tops for convertible automobiles. About one-third of the total 
business consists of selling automobile seat-cover material, cutting and 
sewing such material and fitting it on the automobile seats. 

9. The seat-cover business is operated in the following manner: 
The owner of a trim shop purchases cloth and plastic seat-cover mate- 
rials from the manufacturers and wholesalers of such materials. His 
customers come into his shop, they examine the various materials and 
select the particular material and trim they desire. The customer 
leaves his automobile in the shop. The trim shop operator removes the 
seats from the automobile, and the material selected by the customer 
is measured, cut and fitted to the automobile seats. The covers then are 
sewed and installed on the automobile. Asa rule, the trim shop opera- 
tor employs from 2 to 5 employees and has 2 or 3 sewing machines. 
Very often the customer has the interior of the doors and the sides of 
the automobile recovered to match or blend with the material used in 
covering the seats. 

3. All seat covers sold by the trim shop operator are made on indi- 
vidual order. The customers pick out all the materials themselves and 
the price of the seat covers depends on the quality of the material used. 

4. Section 3403 (c) of the Internal Revenue Code of 1939 imposed 
upon the sale by the manufacturer, producer, or importer of automobile 
parts or accessories an excise tax of 8 percent of the price for which so 
sold. Before August 18, 1952, the Commissioner of Internal Revenue 
ruled automobile seat covers made to individual order where the indi- 
vidual automobile owner picked out the material, as described in par- 
agraphs 2 and 3, above, constituted a sale of material and the furnish- 
ing of services, and does not constitute a manufacturing operation. 
Accordingly, the manufacturer’s excise tax on the sale of automobile 
seat covers was not imposed on custom made seat covers before August 
18, 1952. 

5. On August 18, 1952, the Commissioner of Internal Revenue pro- 
mulgated a ruling, designated as S. T. 944, 1952-2C.B.255, under 
which the Commissioner changed his previous decision and deter- 
mined that the sale of automobile seat covers, made to individual order, 
as described in paragraphs Z and 3 above would be treated as subject 
to the manufacturer’s excise tax levied under section 3403 (c) of the 
Internal Revenue Code of 1939 after that date. 

6. Furthermore, in paragraph 6 of a ruling in the District Court of 
the United States for the Southern District of Florida, it specifically 
states that: 

The sales of seat covers are sales of labor and materials and are not sales of 
seat covers as accessories. 

It must be further obvious that the loss in revenue from other 
taxes through the recorded mortality increase of these shops since the 
levy of this tax could far exceed the benefits to be derived from its 
collection. 
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In view of the facts stated above, we feel that the 8 percent excise tax 
levied on custom-made automobile seat covers is of a highly discrimina- 
tory nature and should be abolished if the preservation of these small- 
business men is to be considered. 

Mr. Foranp. Does that conclude your statement ? 

Mr. Leonarp. Yes, sir. 

Mr. Foranp. Are there any questions? Mr. Herlong will inquire. 

Mr. Hertone. Presently there is a tax on readymade seat covers for 
automobiles, is there not? 

Mr. Leonarp. Yes, sir. 

Mr. Hertona. Now, if we exempt from tax tailored seat covers such 
as you represent, would that not create an unfair competitive situa- 
tion between quantity produced and tailored seat covers? 

Mr. Lzonarp. Well, the very presence of this tax and its levy today 
on the custom-tailored quality seat cover creates a greater competitive 
problem, insofar as the manufacturer of a readymade who is geared 
to produce seat covers in quantity and thusly can start with a market 
price which is far lower than the custom-tailored quality and sells 
this boxed set or readymade set to a retailer, at which point the 
8-percent tax is levied, creates for the retailer a much lower payment 
on the boxed set than it does for the retailer in the custom quality 
classification, who must levy this 8-percent tax on a product which 
is already far in excess of the cost of a readymade item, and he finds 
that the tax is uncollectible from the customer if he tries to make 
the sale. 

Most often the additional 8 percent could create a bar to the sale 
of a custom quality seat cover. And what happens is that he is 
absorbing this 8 percent. 

Mr. Hertona. In the sale of any seat cover, whether it is produced 
in quantity or whether it is tailored for the particular automobile, 
there is of course a certain amount of labor that is being taxed, is 
there not? It is just different. In other words, in your situation 
a greater percentage of the total cost is labor than in the case where 
the product is one that is manufactured in quantity. Is that correct? 

Mr. Leonarp. Yes, sir. 

Mr. Hertone. And you feel that you are being inordinately taxed 
because of the unusual amount of labor that is necessary to put a 
fancier job on automobiles? 

Mr. Leonarp. That is one aspect of it. 

Mr. Keocu. Would you yield to me? The members of your asso- 
ciation are in a somewhat comparable position with those manufac- 
turers who do their own distributing and do not utilize wholesalers 
or retailers. 

Mr. Lronarp. In a modified sense; yes. 

Mr. Kroon. Because the tax is levied on the price the manufacturer 
gets for it. And if your manufacturer gets that from the final 
customer, the tax is applied upon that price. 

In the other instance it is applied upon the price the manufacturer 
gets from the wholesaler, who in turn adds his markup at the retail 
level to the customer. 

Mr. Leonarp. That is right. Actually, one important point we are 
trying to make is that the custom-tailored seat cover is not a manu- 
facturers’ product in the true sense of the word. This was the fact 
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brought across by a letter from the Chief of the Excise Tax Bureau 
in September 1952 to our offices, which said—I quote a paragraph 
from this letter— 

The Bureauh as issued rulings heretofore that the only circumstances under 
which the tax does not apply to sales of seat covers by a manufacturer is where 
the seat covers are individually designed, cut, tailored, and fitted by the manu- 
facturer to the automobile belonging to the person who contracts for the per- 
formance of such operation, and such person is the consumer of the seat covers. 

Now, in no case do we deviate from that method of transferral 
of our product to the consumer. There is also a selection made of 
raw materials, what approaches a conference on the fabrication of the 
product, the installation, and the consumer himself driving out of the 
shop. A manufacturer in the true sense, we assume, would be an 
individual manufacturing in quantity with some sort of distribution 
setup, which does not exist in this end of the industry. 

Mr. Keoegu. And you applied that reasoning on the enactment of 
the excise to August of 1952? 

Mr. Leonarp. That is right. 

I might add at this point, gentlemen, that the fact of our associa- 
tion being national in scope gives us in a sense the pulse of what is 
taking place in the shops throughout the country, and the general 
consensus of opinion has been that there have not been two identical 
applications of this ruling to any different portions of the country. 


We have had several test cases made throughout the Nation and have 

received as many as 3 and 4 different rulings after each test case. 
There are regional offices of the Bureau of Internal Revenue which 

have not as yet come to a point where they have had to apply this tax 


and cannot answer questions put to them by operators in their areas 
as to what to do about the tax, and have made, in that one area, as 
many as 2 and 3 interpretations of the same ruling. 

Mr. Kroeu. What percentage of the industry is represented by your 
association ? 

Mr. Leonarp. The national association represents the sum total 
of the auto seat-cover industry, in that we deal with the mills, the 
jobbers, distributors, mass manufacturers, and custom producers of 
seat covers. We represent directly the 7,500 auto seat-cover operators 
and automobile specialty shops which deal only with the custom- 
quality type. We publish a magazine which reaches the entire 
industry. 

Mr. Krocu. But there are included in your membership those who 
are engaged in the mass production of the covers? 

Mr. Lzonarp. Some manufacturers are associate members of the 
association. 

Mr. Keoeu. Notwithstanding which, your association comes here 
and advocates the return to the previous ruling with respect to custom 
manufacturers ? 

Mr. Leonarp. Yes, sir; but we are not manufacturers. 

Mr. Foranp. We thank you, Mr. Leonard, for the contribution you 
have made. 

Mr. George Burger, who was scheduled to appear to deliver a state- 
ment in person, has written the chairman stating that circumstances 
beyond his control will deprive him of that privilege, and he requests 
that his statement may be filed for the record. Without objection, 
the statement will be put in the record. 
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(The statement referred to follows :) 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL FEDERATION OF 
INDEPENDENT BUSINESS, WASHINGTON, D. C. 


I am George J. Burger, vice president in charge of legislative activities, 
National Federation of Independent Business, 740 Washington Building, Wash- 
ington, D. C. Our national headquarters are located in Burlingame, Calif. We 
also maintain division offices at New York, Cincinnati, and Chicago. 

It must be understood by members of the committee that no officer or group 
of officers is permitted to speak for the federation as to its position on any legis- 
lative or economic problems unless so directed by a nationwide poll of our mem- 
bers. The entire membership is polled and the results of these polls give the 
executive officers the authority to act in behalf of the members. 

For the information of the committee, we have in the field approximately 200 
or more sales representatives who are in personal daily contact with small busi- 
ness nationwide. Through this we are able to get the factual information from 
the grassroots. 

Mr. Chairman, your announcement of your committee’s planning, as released 
under date of August 16, stated on page 2, paragraph 3 of the release: 

“(3) Technical problems relating to individual excises, such as, but not lim- 
ited to, the timing of the collection of the tax in the case of tires, the treatment 
of reclaimed oil in the case of the tax on lubricating oil, and the treatment of 
charitable and similar organizations in the case of the tax on admissions. A 
witness may testify on more than one of these groupings, but it is requested that 
each grouping be clearly separated and captioned in the copies of the prepared 
testimony.” 


My comments will be devoted exclusively to the timing of collection of tax in 
the case of tires. 

Mr. Chairman, the Committee on Ways and Means is to be complimented in 
having taken interest in this subject matter which has been a thorn in the side 
of the independent tire sales and servicing stations nationwide since the wartime 
excise taxes were first inaugurated. 

Bear in mind that independent tire dealers are not alone the victims of this 
discrimination in the tax levy, but all sellers of tires are also victims—be they 
filling-station operators, garages, automobile dealers, or wholesalers, where, on 
the other hand, a special few, numbering approximately 1,500 to 2,000, in daily 
competition with all other retailers are exempt from the tax levy on their stocks 
of tires and tubes until the merchandise is ultimately sold to the consumer. I 
am referring to the factory-owned retail stores—owned and operated by Good- 
year, Goodrich, Firestone, and others. The three mentioned own and operate, 
collectively, approximately 1,500 stores. 

In a recent prospectus of a well-known banking house in their report as it re- 
lated to the Goodyear Tire & Rubber Co. they said in substance that Goodyear 
claimed 40,000 independent retailers, and the report further stated that the 
Goodyear Co. operated nearly 500 retail stores. 

In my private capacity, prior to my official connection with the National Fed- 
eration of Independent Business, I first became interested in this injustice in 
or around 1940, and from that moment up to the present time, in my dual capacity, 
I have urged correction of this discrimination. 

The national federation’s position in the matter was openly declared through 
a nationwide poll of its membership when the question was put to the membership, 
and the result of this poll made to all types of independent businesses disclosed 
95 percent for the correction, 3 percent against, 2 percent not voting. 

Such vote was reported in Mandate No. 135, official publication of the federation. 

I think it is necessary, Mr. Chairman, to give you the log of our activities in 
this respect for the information of your committee: 

1. In public hearings before the House Small Business Committee January 15, 
14, 15, 19, 22, 23, 26, 27, February 6, 9, 10, 16, 19, March 4, 9, 10, 16, 17, 18, 19, 
20, 28, May 5, July 9, 10, 15, September 24, 1942. After presentation of the 
discriminatory excise-tax situation the committee was unanimous in recommend- 
ing immediate correction. 

2. The situation was again explored before the Senate Banking and Currency 
Committee on June 10, 1952. 

3. Hearings were held before the Senate Small Business Committee on May 6, 
1943, on the same subject matter—Problems of American Small Business, 
referring to pages 2646-2648. 
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4. Hearings before the House Ways and Means Committee June 13, 1947. 
Refer to pages 547 to 562. Refer to the letter from the then chairman of the 
House Small Business Committee, the Honorable Walter Ploeser, who stated 
that the House Small Business Committee feels the discrimination must be 
corrected, that the committee recommends the dealers be permitted to pay the 
tax after the sale to the ultimate consumer. 

The hearings will disclose in my testimony the correspondence between myself 
and the United States Treasury officials in which the Department stated it was 
considering recommendations for correction by the House Ways and Means 
Committee. 

5. Hearings before the House Small Business Committee November 17, 1948, 
Monopolistic and Unfair Trade Practices, page 567, at which time I urged the 
committee to recommend that the House Ways and Means Committee adopt 
S. R. 4407, which was introduced by the Honorable Walter Ploeser—a bill to 
correct the excise tax discrimination. 

6. Hearings before the Senate Finance Committee July 5-13, 1950, Revenue 
Revisions of 1950. Refer to page 218. 

7. Hearings before the House Small Business Committee May 20, 1953. 

The above action in behalf of this necessary relief does not tell the full story, 
and it does not cover the many contacts on the subject matter because numerous 
personal contacts were made with members of the staff of the Joint Committee 
of Taxation and constant correspondence with Members of Congress and with 
members of the Committee of Ways and Means. 

It will be noted in the recent annual reports of both the Senate and House 
Small Business Committees that they recognize this deplorable situation and 
have urged appropriate correction of the discrimination. 

We are not asking, in behalf of small business which includes independent 
tire sales and servicing agents, any special tax consideration for them, which 
may be denied to others, but we are asking for a fair break. 

The Treasury Department may contend that collecting the tax at the source 
from the manufacturer is a much simpler and easier procedure for the Treasury 
Department. We would go along with that if the regulation applied to all other 
industry products where the tax would be collected from the manufacturer, but 
such is not the case. 

Also, we are not asking for the elimination of the excise tax on tires and 
tubes. 

It is to be noted in the hearings before the House Public Works Committee 
with reference to the recent highway legislation, this excise-tax discrimination 
subject matter was taken under consideration by many members of that com- 
mittee, and they were sympathetic to the proposition to have correction made, 
but held to the premise such relief should be forthcoming through the action of 
the Committee of Ways and Means. With reference to action taken on the 
highway bill in the recent session of the 84th Congress it is to be noted that 
under date of July 27, 1955, on the floor of the House the Honorable Wright 
Patman, present chairman of the House Small Business Committee, and the first 
chairman of that committee, being fully cognizant of the injustice to independ- 
ents in the tire sales and servicing field through the existing method of tax 
imposition, was prepared to offer an amendment to the highway bill, which 
would have corrected the inequity in the excise-tax levy. However, as the bill 
was not open to amendment on the floor, Mr. Patman’s proposed amendment 
could not become a part of that major legislation. 

Finally, Mr. Chairman, I know many members of the Ways and Means Com- 
mittee have individually expressed to me that something should be done to 
correct this long overdue injustice. 

These major rubber companies owning and operating retail stores are cer- 
tainly in a much stronger position to be able to make what might be termed 
“advance” payments that the people are now being required to make such 
advances, namely, small business. 

We ask: 

1. That the stocks of tire and tubes in the hands of tire manufacturers retail 
stores be subject to the excise-tax levy at the time of delivery of the merchandise, 
the same as is now imposed on independents. 

2. That the independents be given the same concession of making payment 
when their merchandise is ultimately sold, as is now given to the company 
owned stores. 

Small business institutions today of any and all descriptions have all they can 
do to keep their businesses properly financed, and there is no reason why the 
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Federal Government should add an increased financial burden through practices 
such as outlined above. 

I ask in behalf of small business that this correction be made, and that it 
carry the recommendation of your committee, Mr. Chairman. 

Mr. Foranp. Now, the committee will stand adjourned until 2 
o’clock. 

(Whereupon, at 12: 07 p. m., the hearing was recessed until 2 p. m.) 


AFTERNOON SESSION 


The subcommittee reconvened at 2 p. m., upon the expiration of the 
recess. 

Mr. Foranp. The committee will come to order. 

The next witness on our calendar is Mr. Charles Pascoe. 

Is Mr. Pascoe here? 

Come forward, please, and give your name and the capacity in 
which you appear, for the benefit of the record. 


STATEMENT OF CHARLES PASCOE, TAX ATTORNEY, PITTSBURGH 
PLATE GLASS CO. 


Mr. Pascor. Charles Pascoe, tax attorney for the Pittsburgh Plate 
Glass Co. 

Mr. Foranp. Do you have a prepared statement ? 

Mr. Pascor. Yes, sir; I do, sir. 

Mr. Foranp. You may proceed. 

Mr. Pascor. The prepared statement is submitted in the name of 
Leland Hazard, who is the vice president and general counsel of our 
company. He was to have given the statement, but an accident pre- 
vented his being here. 

I wish to address myself to the inequity and discrimination which 
exist in the determination of the base for applying the manufacturer’s 
excise tax an automotive glass. The remedy which I propose would 
not reduce the revenue from this source. It would simply translate 
the present tax on automotive glass from a percentage of selling price 
to a flat tax per square foot. 

The tax an automotive glass is imposed by section 4061 (b) of the 
Internal Revenue Code of 1954. e section relates to automobile 
parts and accessories. 

When the manufacturer of automotive glass sells to the automobile 
manufacturer for original installation, there is no tax because the 
automobile itself is taxed in its entirety. 

We are dealing, therefore, with automotive glass that is used for 
replacement. It is only this type of glass with which we are concerned. 

Since Pittsburgh Plate Glass sells the major portion of its auto- 
motive glass through its own distribution outlets, the tax must pres- 
ently be paid upon the wholesale price rather than up the manufac- 
turer’s price. All of PPG’s competitors pay the tax at the lower level 
of manufacturing since they do not own distribution outlets. This is 
a serious competitive disadvantage for PPG. Let me illustrate. 

When a PPG competitor sells to an independent distributor, the 
tax falls at the level of the manufacturer’s price. Thus an article 
sold by a PPG competitor to an independent distributor for $10 would 
bear, at 8 percent, a tax of 80 cents. 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 325 


The distributor who has purchased the article has a cost of $10.80, 
and can sell it without further concern for the excise tax. If this 
independent distributor sells it for $20 to a dealer or retailer, the 
excise tax which the article bears is nevertheless limited to the 80 
cents as determined by the price of $10 for which the article was sold 
to him by PPG’s competitor. 

In the case of PPG, however, which sells mainly through its com- 
pany-owned distribution system to dealers, the tax falls on the $20. 
Thus the tax to PPG is $1.60, or twice the amount paid by its competi- 
tor, the manufacturer who sells to independent distributors. The 
result is lack of uniformity in the tax base as between different methods 
of distribution—developed for good business reasons—and the impo- 
sition of the manufacturers’ excise tax upon an amount which is in no 
proper sense a part of the manufacturer’s price. 

This result does violence to the intent and purpose of the tax. It 
is clear from the wording of the statute which applies “to the manu- 
facturer, producer, or importer,” that the intent of Congress was to 
tax at the manufacturer’s level. 

Mr. Dan T. Smith, Special Assistant to the Secretary of the Treas- 
ury, in his statement before this committee on October 4, 1955, recog- 
nizes the inequity that exists in the case of manufacturers who main- 
tain extensive distribution systems and points out that the greater 
tax burden on such manufacturers is real. 

He objects, however, to a solution of the problem which would per- 
mit such manufacturers to use a “presumptive” price upon which to 
pay the tax. The ground for his objection is that the determination 
of presumptive selling prices leads to controversy and involves dele- 
gation of administrative discretion to the Internal Revenue Service. 

He suggests, therefore, adherence to the rule of basing such manu- 
facturers’ excise tax on their actual invoice prices in order to assure 
certainty. 

Our proposal avoids Treasury’s objection and cures the recognized 
inequity by converting the tax on automotive glass to a rate per square 
foot rather than a percentage of sales price. Thus, there is no occa- 
sion for the determination of a selling price, “presumptive” or other- 
wise, 

The tax paid by PPG under the present law is computed at 184 
separate PPG sales establishments. Cade the proposal the tax would 
be computed at only two of its factories. The problem of the Internal 
Revenue Service in administration and auditing the manufacturers’ 
excise tax on automotive glass would be greatly simplified and the 
element of certainty maintained. 

The proposal merely changes the computation of the manufacturers’ 
excise tax on automotive replacement pe from a percentage of sell- 
ing price to a rate per square foot, and thus cures in our case the 
inequity which has already been cured by the same method for manu- 
facturers in other industries. 

There is strong precedent for this method. Only at the last session 
of Congress, section 4091 of the code was amended to place the tax on 
cutting oils on a flat basis of 3 cents per gallon instead of a tax limited 
by a percentage of the manufacturers’ selling price. 

In the closing days of the last session of Congress, the committee 
approved the provisions of H. R. 2387 for inclusion in the so-called 
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bobtail bill which was then under consideration. H. R. 2387 con- 
tains the amendment to section 4061 (b) of the code which would place 
the manufacturers’ excise tax on automotive glass on a square-foot 
basis, rather than the present percentage of selling price. 

It is respectfully submitted that the proposed legislation should 
again receive the favorable action of the committee. 

Mr. Foran. Does that conclude your statement ? 

Mr. Pascor, It does, sir. 

Mr. Foranp. Are there any questions? 

Mr. Mason. Mr. Chairman, 

Mr. Foranp, Mr. Mason. 

Mr. Mason. You say that Pittsburgh Glass has its own distribu- 
tors? 

Mr. Pascor. Yes, sir. 

Mr. Mason. And because of that it is at a competitive disadvantage 
with the producers of plate glass that do not have their own dlis- 
tributors; is that right ? 

Mr. Pascog. Yes, sir. 

Mr. Mason. There must be some advantage, however, to Pittsburgh 
Plate Glass to have its own distributors over the ones that do not have 
to offset this disadvantage; isn’t that right? 

Mr. Pascor. Our distribution system is not limited to the sales of 
automotive glass. We sell a great many other products through our 
distribution system. 

Mr. Mason. Yes; but just limited to automotive glass, you must 
have advantages there over a producer who sells to others in order 
to offset this disadvantage in this tax scheme ? 

Mr. Pascor. I think that were our distribution system engaged 
solely in the sale of automotive glass, we might have resorted to the 
means that other companies resorted to to avoid the imposition of 
this tax on the higher sales price. 

Mr. Mason. But you have maintained these distribution outlets 
for the purpose, so, of course, this would be just a part of the dis- 
tribution. 

Mr. Pascor. It also makes more difficult the possibility of our re- 
sorting to a sales subsidiary which other companies have done. 

Mr. Mason. That is all, Mr. Chairman. 

Mr. Foranp. Are there any questions? 

Mr. Kroen. Mr. Chairman. 

Mr. Foranp. Mr. Keogh. 

Mr. Krocn. Mr. Pascoe, I noted that the bill in which you are inter- 
ested, that is, putting the tax on a square footage basis, has been 
= reported by this committee for inclusion in the bobtail bill, so- 
called. 

Mr. Pascor. Yes, sir. 

Mr. Krocu. Have you been able to keep yourself advised as to the 
status of that bobtail bill? 

Mr. Pascor. We have not. 

Mr. Krocu. That is all. 

Mr. Foranp. Are there any further questions? 

Mr. Hertone. Mr. Pascoe, I am intrigued by this idea. TI think it is 
a very fine idea that you have for taxing on a square-footage basis 
instead of on the basis of value or computing the tax on the basis of 
price, the manufacturer’s price, or the distributor’s price. 
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I assume that in your proposal you would want us to set the rate at a 
level that would yield the same amount of revenue to the Government? 
There is no question about that, sir ? 

Mr. Pascor. No. H. R. 2387 has a rate of 14 cents per square foot 
on curved automotive replacement glass, 9 cents per square foot on 
flat automotive replacement glass. This would give the Government 
the same amount of revenue according to our calculations that they 
now receive. 

Of course, if we are above or below the Treasury can easily check 
to make sure these figures are correct. 

Mr. Hertone. Would that result in an increase in the tax those com- 
panies are now paying under the present system, who do not have their 
own distribution systems ? 

Mr. Pascorz. This is a question that I think only the Internal Reve- 
nue Service can answer. 

Mr. Hertone. I imagine you would get some opposition from them 
if it resulted in an increase tn their tax! 

Mr. Pascor. I rather doubt it, but I can’t speak for our competitors. 

Mr. Hertone. Thank you. 

Mr. Foranp. If there are no further questions, we thank you, Mr. 
Pascoe, for the testimony you have given to the committee. I assure 
you that the subject will receive very serious consideration. 

Mr. Pascor. Thank you, sir. 

Mr. Foranp. We will call the next witness, Mr. Lewis A. Freeman, 
who is to appear in place of Mr. Maxwell Shmerler. 

Mr. Freeman, give your name and capacity in which you appear, 
for the purpose of the record, please. 


STATEMENT OF LEWIS A. FREEMAN, CERTIFIED PUBLIC ACCOUNT- 
ANT, MEMBER OF THE FIRM OF MAXWELL SHMERLER & CO., NEW 
YORK, N. Y. 


Mr. Freeman. My name is Lewis A. Freeman. Iam a certified pub- 
lic accountant enrolled to practice as an agent before the United States 
Treasury Department, and am a member of the firm of Maxwell 
Shmerler & Co., certified public accountants, having offices at 551 
Fifth Avenue, New York City. 

I wish respectfully to direct the attention of the members of this 
committee to an inequity which appears in the administrative proce- 
dures now being followed pursuant to section 316.25 of regulation 
46 (1940), dealing with the exemption from manufacturers’ excise tax 
of sales for export. 

The inequity to which I refer may best be explained by citing the 
specific situation of a client of my firm, a manufacturer of automobile 
parts. Our client is regularly engaged in the business of selling auto- 
mobile parts, about 50 percent of his dollar volume in the domestic 
market, and 50 percent for export. 

Approximately 70 percent of his total dollar sales are articles of his 
own manufacture, and the remaining 30 percent are of articles which, 
though in many cases of a type susceptible of further manufacture and, 
at times, actually subjected to further manufacture, are sold in the 
exact form in which purchased. 

Our client publishes a catalog listing no less than 3,000 different 
articles offered for sale, and a single price list for both domestic and 
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foreign customers. Articles are billed to domestic customers at listed 
price plus excise tax, whereas no charge for excise tax is made to for- 
elgn customers. 

The present regulations require this manufacturer to indicate on 
each purchase order he places with a supplier of automobile parts the 
estimated quantity in units or percentage— 

1. He will export without further manufacture within 6 months 
thereafter ; 

2. He will sell without further manufacture in the domestic 
market; and 

3. He will use for further manufacture. 

However much a clairvoyant our client may try to be, there is no 
way of his foretelling with any degree of accuracy how many units 
will fall in each of these three categories. 

Accordingly, he appears obliged to install a system which enables 
him to follow up the ultimate disposition of each of the items pur- 
chased. If, within 6 months, he has exported less than the quantity 
estimated for export without further manufacture, he is required to 
so inform his supplier, who will bill him for additional tax on items 
previously exempted. 

If, on the other hand, he has exported more than estimated in his 
purchase order, he will have paid an excise tax on articles duly ex- 
ported and cannot pass on this tax to his customers. 

Our client is in the position where, under no circumstances, can he 
hope to be right. 

We have wrestled with this problem and have come to the con- 
clusion that any system of recordkeeping which, together with con- 
tinuous communication with suppliers, would enable our client to 
approach compliance with the regulations, would be so costly as to 
destroy an otherwise profitable business. 

Having submitted this problem, I would like to offer a proposal 
which, in my opinion, without in any way weakening the admin- 
istrative procedures to assure the collection of taxes in full, would 
solve the problem of the small-parts manufacturers. 

The regulation should be amended to provide for the registration 
of all manufacturers and exporters, who shall have the privilege of 
purchasing all taxable articles tax free by providing the supplier with 
a certificate to that effect. The burden shall then shift to the manu- 
facturer or exporter to pay excise taxes directly to the Government 
on all taxable articles sold in the domestic market. Such a manu- 
facturer or exporter would be obliged to maintain and submit, upon 
request, proper proof of the actual exportation of all otherwise tax- 
able articles. 

This method of treatment of transactions of this nature has its 
parallel in the administration of many municipal or State sales and 
excise taxes, which shift the burden of paying taxes directly upon the 
purchaser in any cases where the tax is not paid by him to the vendor. 

It is my considered judgment that the administration of the law 
would present fewer problems to the Government in that an audit of 
the taxes could be more readily made. 

At the same time, the small manufacturer or exporter could also 
deal with this question with a minimum of bookkeeping and clerical 
expense. This would also relieve such manufacturer or exporter of 
the indefiniteness connected with this whole question. 
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I earnestly request that this recommendation have your serious 
consideration and approval. 

I am grateful for this opportunity to present my views. 

Mr. Foranp. Are there any questions? 

Mr. Herlong? 

Mr. Hertona. I am not sure I know exactly how this operates and 
I want to find out. I believe you have to state 6 months in advance 
just how much you expect to export over that period of 6 months? 

Mr. Freeman. That is right. 

Mr. Hertone. And then you pay your taxes on the basis of that 
estimate during that period of time? Suppose you say you are going 
to export $100,000 worth of oa and you find that the export busi- 
ness picks up and you actually export $150,000 worth. On the addi- 
tional $50,000 worth you pay excise taxes ? 

Mr. Freeman. That is right. 

Mr. Hertone. There is no way you can go back and file claim ¢ 

Mr. Freeman. Under the present system I should have told my 
supplier at the time I placed my order which may have been for a 
quantity large enough in my estimation to cover both domestic and 
foreign needs, and I am obliged now to say to my supplier when I 
place the order so much is for export, so much for the domestic 
market. 

If, as you point out, it develops that I underestimated my export 
needs, it is too late for me now to go back to my supplier because 
under the present regulations I was obliged to tell my supplier at the 
time I placed the order. 


Mr. Hertone. On the other hand, if you overestimate your export 
needs, you have to g° back and pay the tax? 


Mr. Freeman. I have to go back on my supplier and say, “pardon 
me, my error, bill me for what I did not export.” 

Mr. Herrone. It is a one-way street, in other words? 

Mr. Freeman. I might point out that it is not as simple as dealing 
with just a figure of $150 or $100,000. We are dealing with thousands 
of items having each a unit value sometimes in pennies. 

And accounting for the ultimate disposition of each of these little 
items which may be purchased not once in 6 months, but a sort of 
revolving operation, purchase orders may go out every month—it is 
hard to demonstrate in a short exposition—the bookkeeping that 
would be required would be really tremendous. 

Mr. Hertone. Of course, I was following the characteristic Amer- 


ican tendency and oversimplifying in trying to get the answer to the 
question. 


Thank you. 

Mr. Foranp. Are there any further questions ? 

Mr. Kerocn. I would like to ask Mr. Freeman this question: 

There are precedents in tax laws for the shifting of the burden of 
paying the tax, are there not ? 

Mr. Freeman. There is a precedent insofar as purchases for further 
manufacture is concerned. Here, again, we take this as an example. 
This manufacturer of automobile parts may purchase, let us say, 
generator brushes. He may sell those generator brushes in the same 


form he purchases them, but he may also assemble into an assembled 
unit. 
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Now, if he has filed a certificate as a manufacturer, he may buy 
those parts for further manufacture. Actually, he may not know in 
the beginning how much he will put through further manufacture 
and how many he will not. 

Mr. Kroeu. Last week we had the representative of the Treasury 
Department and the Internal Revenue Service. I think part of the 
questioning touched on this problem you have referred to. I know 
it would be helpful to me, and I think to the committee, if you were 
able to obtain the transcript of those hearings last week, and in the 
light of that colloquy that took place on this particular subject give 
us the benefit of your further views. 

Mr. Freeman. I will be extremely interested, Mr. Congressman, in 
getting a copy of that transcript. 

Mr. Krocu. That is all. 

Mr. Foranp. We thank you, Mr. Freeman, for your presentation. 
We assure you this subject will receive our serious consideration. 

Mr. Freeman. Thank you very much. 

Mr. Foranp. The next witness is Mr. John H. Pratt. 

Will you give your name and the capacity in which you appear? 


STATEMENT OF JOHN H. PRATT, COUNSEL, AIR-CONDITIONING AND 
REFRIGERATION INSTITUTE 


Mr. Pratr. My name is John H. Pratt. I am a lawyer in the 
American Security Building and appear here as counsel for the Air- 
Conditioning and Refrigeration Institute, a trade association. 

At the outset I want to say a word about our relations with the 
Service, and particularly the Excise Tax Ruling Branch. I want 
to make it clear that we have always received the courteous coopera- 
tion of the members of the Excise Tax Ruling Branch in the con- 
sideration of our problems. While their decisions are not in every 
instance as we would have them, we have always believed that our 
requests for rulings were promptly and seriously considered, and 
that whatever the result, our treatment has been eminently fair. 
They are an able and conscientious group of public officials. 

The technical and administrative problems which we wish to dis- 
cuss have nothing to do with the personnel of the Internal Revenue 
Service, but with the law which the Service has the duty to admin- 
ister and enforce. 

Specifically our most pressing problems center in section 4111 of 
the Internal Revenue Code, which imposes a manufacturers’ excise 
tax of 5 percent on certain refrigerator components. The term “com- 
ponent” is defined in section 4112 as including certain specified parts 
for, or suitable for use as parts of or with, household-type refriger- 
ators and quick-freeze units. 

We recommend elimination of this tax imposed by section 4111 on 
designated component parts of household refrigerators and freezers. 
We make this recommendation not only because the tax is inequitable, 
but, more particularly, since this hearing concerns technical and ad- 
ministrative problems, because its collection involves an uneconomical 
expenditure of time, effort, and money by the Government and the 
taxpayer. 

As you are aware, component parts of a manufactured product are 
normally taxed as part of the end product when it is sold, and the 
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great bulk of the parts we are talking about here are sold tax free 
under exemption certificates, by the parts manufacturers to the man- 
ufacturers of refrigerators and freezers. In the Revenue Act of 1951 
this exemption now set forth in section 4220 was extended to sales 
to wholesalers or jobbers for resale to manufacturers. 

Also, if a refrigerator or freezer part fails within the period of the 
applicable warranty, and is replaced by the parts manufacturer, no 
tax applies. 

Further, all sales of parts to the State or territorial governments— 
including the District of Columbia, or for export—are exempt. Bas- 
ically the components which are taxed are only those parts which 
are sold for repair or replacement use. 

The scope of the tax is accordingly so limited as to result in rela- 
tively little revenue, but the problems involved in its collection are 
many and complex. 

We believe that experience is now adequate to show that this tax 
cannot be administered without a heavily disproportionate amount 
of time, effort, and expense on the part of both the Treasury and the 
industry. The reasons for this may be briefly explained. 

In the first place, as I have said, the tax does not apply to sales 
of parts to another “manufacturer” or to a wholesaler for resale to 
a “manufacturer.” Under certain circumstances it becomes necessary 
for a manufacturer or other supplier of refrigeration equipment to 
assume responsibility for the exempt status of a purchaser who pur- 
ports to be a “manufacturer” and, accordingly, claims to be entitled 
to purchase tax free. 

In view of the inevitable breadth of definition of a “manufacturer”— 
see regulations 46, section 316.4; it is frequently difficult to tell when 
the purchaser of a component is entitled to this exemption. 

For example, at what point does a serviceman, who is installing re- 
frigeration equipment, become a “manufacturer” by reason of “com- 
bining or assembling two or more articles,” or otherwise? The in- 
dustry is constantly faced with this and similar problems growing 
out of the necessary exemption of sales to another manufacturer. 

In addition, an immense amount of paperwork is involved in ad- 
ministering the exemption certificates involved under this and the 
other types of tax-free sales. 

In the second place, the tax under section 4111 applies to certain 
specifically named component parts listed in section 4112 which are: 

Suitable for use as parts of or with household-type refrigerators or quick 
freeze units of the kind described in section 4111. 

This limitation is necessitated by the fact that only household-type 
refrigerators or freezers are taxed under this section. 

As the Internal Revenue Service will probably agree, the term 
“suitable for use” has resulted in a long series of rulings on particular 
types of equipment, and on lines of individual manufacturers, and it 
will, of course, continue to do so if the tax is continued. (See, for 
example, résumé of 14 such rulings issued by the Treasury on August 
24, 1951.) 

To summarize, it seems no exaggeration to estimate that the tax on 
component parts has resulted in far more administrative cost to the 
Internal Revenue Service and the industry than the revenue which 
has resulted. 


68693-—55——22 
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We respectfully urge that you consult in this regard the officials of 
the Service who deal with these problems day by day. 

In addition, the difficulties of interpreting the law and the regula- 
tions have led to an even more serious defect. I refer to the com- 
petitive ag: ee which the tax causes between members of the same 
industry. One manufacturer may consider that his product is not 
suitable for use in household-type refrigerators, and collect no tax 
on it, while another manufacturer may conclude otherwise with re- 
spect to a similar and competing product. 

There may be justification for each position. 

Parenthetically, there may be conflicting rulings with substantially 
the same product. 

There have been, and now are, many such situations resulting in 
serious discrimination. The obvious administrative burden of apply- 
ing the law to these borderline cases would seem to require no further 
comment. 

Finally, one inequity—this time between industries—would be elimi- 
nated by ceasing the present double taxation of used parts traded in 
for rebuilt parts. This can be accomplished by adding at the end of 
section 4112 the following provision : 


In determining the sale price of a refrigerator component, there shall be 
excluded from the price, in accordance with regulations prescribed by the Secre- 
tary or his delegate, the value of a like component accepted in exchange. 

Under existing law, if a used part is repaired and returned to its 
owner, there is no excise tax because there is no “sale.” Frequently, 
however, for efficiency and in order to save the customer the time the 
part would be out of use during its transit time and repair, an identi- 


cal rebuilt part is immediately exchanged for the old part, plus cash 
covering the difference in value. 

In that case, the tax is applied, not only to the cash payment— 
which is correct—but also to the value of the old part traded in. This 
is plainly wrong, we submit, for several reasons. 

In the first place, a direct repair job is not taxed. Why should the 
tax be imposed on what is essentially a more efficient method of ac- 
complishing the same result ? 

Secondly, the tax has already been paid on the original sale of the 
old part—except, of course, on exempt sales—and to include its present 
value in the tax base is obviously double taxation; indeed, there may 
be triple, et cetera, taxation involved if the part in question is later 
resold. 

The possible loss of revenue would, according to the best estimates 
we have been able to obtain from the industry, be well under $50,000 
annually. The Treasury statistics are not broken down so as to show 
this amount. 

We feel strongly that the combined cost, to the Internal Revenue 
Service and the industry, of collecting this part of the tax, is in excess 
of this amount. 

Similar problems for the automotive industry were met in the 
Revenue Act of 1951, section 481 (d), amending section 3403 (c) of 
the 1939 code, by providing that in determining the sale price of a 
rebuilt automotive part or accessory there shall be excluded the value 
of a like part accepted in exchange. This provision, which is section 
4062 (b) of the 1954 code, was first recommended by the staff of the 
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Joint Committee on Internal Revenue in connection with the Revenue 
Act of 1950. We know of no reason why the same relief should not 
be accorded to the refrigeration industry. 

The only objections to this relief which have been advanced by the 
Treasury, to the best of our knowledge are that: 

1. There are fewer concerns engaged in rebuilding refrigeration 
parts than was the case in the automotive industry; 

2. In the refrigeration industry the value of the returned part is 
more readily ascertainable since there is a standard list price for 
replacement parts whether new or rebuilt, which is not always the 
case in the automotive industry: and 

3. Some rebuilders of refrigeration parts maintain a pool of such 
parts which includes completely new parts as well as rebuilt parts, so 
that it might be difficult to determine which parts were taxable and 
which not. 

These distinctions between the two industries may exist to some 
extent. If so, they are distinctions without much, if any, difference. 

As to the first point, hundreds of refrigeration servicemen are 
engaged in small rebuilding operations throughout the country; 
whether there are more or less than was the case as to auto parts seems 
to be immaterial since there are enough of both to make the adminis- 
trative problems similar. 

The same applies to the second point. 

As to the third point, rebuilders of refrigeration parts do not nor- 
mally place newly manufactured parts, as such, in a replacement pool. 
The parts in such a pool are made of new and old parts to a varying 
degree, with old parts being replaced to the extent they do not measure 
up to the required standards. 

Presumably this was the same in the automotive industry. In any 
event, there is no basic difference in the problem faced by the two in- 
dustries which would in any way warrant differing methods of taxa- 
tion. 

H. R. 4934 introduced on March 15, 1955, at the last session, by 
Congressman George Meader, of Michigan, would remedy this situa- 
tion. This bill is still pending and recommended for your attention 
and consideration. 

We submit that so long as we must endure the inequity of selective 
excise tax, the logical point to tax parts of end products is all at one 
time in the sale of the end product. We think it is clear that the 
attempt to tax such parts separately not only results in serious in- 
equities, but, more particularly, costs more than it is worth. 

We therefore ask that you recommend repeal of the tax on refrigera- 
tion components provided for in section 4111. 

I a like to say we appreciate this opportunity of being able to 
testify. 

Mr. Foranp. This concludes your statement ? 

Mr. Pratt. Yes, sir. 

Mr. Foranp. The main point you make is that the same treatment 
should be given to the refrigerator parts that are given to the auto- 
motive parts? 

Mr. Pratr. Mr. Forand, that is in connection with the matter of 
exchange, in lieu of repair. But if the tax were eliminated on re- 
frigerator components that probably would be obviated. 
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Mr. Foranp. Of course, it is not a question of eliminating a tax; 
it is a question of policy over which this subcommittee has no juris- 
diction, but I believe the treatment of one class of repair work as 
against another probably comes within our jurisdiction. I believe 
that is one of the points you make here in your statement. 

Mr. Prarr. That is right, and Mr. Meader has a bill to that effect 
pending right now. 

Mr. Mason. Mr. Pratt, I am intrigued by your last sentence on 
page 6: 

As we must endure the inequity of selective excise tax, the logical point to 
tax parts of each product is all at one time in the sale of the end product.” 

Mr. Prarr. Yes, sir. 

Mr. Mason. What do you mean by “so long as you must endure the 
inequity of selective excise taxes” ¢ 

Mr. Prarr. What I mean, Mr. Mason, briefly, is this: So long as par- 
ticular products in our economy are selected for the imposition of an 
excise tax, to that extent it is a selective excise tax. 

To the extent we have that, it seems to be logical in our view to place 
that tax at a point where it can be more easily and more effectively 
administered, and that, we think, is at the sale of the end product, 
rather than at the point of taxing the parts in transit. 

Mr. Mason. I am in full accord with your statement and I would 
abolish all of these inequities of the selective excise tax. 

Mr. Prarr. I have read that you were, sir. 

Mr. Foranp. Are there any further questions / 

If not, we thank you for your statement. 

Mr. Pratr. Thank you, sir. 

Mr. Foranp. Mr. Donald C. O’Hara is the next witness, 


STATEMENT OF DONALD C. 0’HARA, ON BEHALF OF PENNSYLVANIA 
GRADE CRUDE OIL ASSOCIATION 


Mr. O’Hara. I am an attorney in the Munsey Building in Wash- 
ington. I do not have a prepared statement, but I have a memo 
outlining the law in this case which I have already submitted to the 
committee staff. 

I would like to ask that it be made an exhibit to my testimony. If 
it is all right with the committee, I prefer to confine myself simply to 
the remarks about the competitive situation involved and also to re- 
view our troubles with the Internal Revenue Service. 

Mr. Foranp. As long as you keep within the jurisdiction of this 
committee, we will hear you. 

Without objection your memorandum will be put into the record. 

(The material referred to is as follows :) 

NATIONAL PETROLEUM ASSOCIATION, 
Washington 4, D. C., September 23, 1955. 
Mr. O. Gorpon DELK, 
Acting Commissioner of Internal Revenue, 
Washington 25, D. C. 
(Attention: T. P.) 

Dear Mr. DeELK: This letter is in response to your notice published in the 
Federal Register September 14, 1955, in which you invite the views of the inter- 
ested parties in regard to a proposed change in the internal revenue regulations. 
The proposed change would exclude from the term “manufacturer,” as used in 
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connection with the Federal excise tax on lubricating oil, those persons who 
manufacture lubricating oil by reprocessing used oils. 

Before discussing the technical question of law involved we should like to 
enter a general protest against the timing of this change. The regulation in 
question has been in effect for many years, and the announcement discloses 
no reason why a change in the regulation should be made at this time. There 
is presently pending in the United States District Court for the District of Co- 
lumbia the case of Barkow Petroleum et al. y. Andrews in which certain tax- 
payers are seeking to have a court adjudication of this question. The Gov- 
ernment has moved to dismiss this case on technical grounds. It is obvious that 
the reason for amending the regulation now is an effort to prevent the taxpayers 
from having this case considered on its merits. We do not think that the stand- 
ards of fair play which a citizen expects from his Government are being met 
when a Government agency goes to such lengths in an effort to deprive a taxpayer 
of a hearing. 

The technical question involved here is whether such persons are “manufac- 
turers” within the meaning of the law. We submit that they are for the follow- 
ing reasons: 

1. The Government has consistently held that the rebuilders of used articles are 
“manufacturers” under the excise-tax laws. 

Federal excise taxes are imposed on the manufacturer’s sale of automobiles 
and accessories. Your regulation 46, section 316.4, provides, with respect to 
these products that “the term ‘manufacturer’ includes a person who produces 
a taxable article from scrap, salvage, or junk material, as well as from new or 
raw material. * * * ” 

Under this interpretation you collect the excise tax on the sale of rebuilt 
batteries, rebabbited or machined connecting rods, rebuilt clutch plates, rewound 
armatures, reassembled generators containing armatures rewound by the reas- 
sembler, revitalized crankshaft motors in which the cylinders are machined, 
shock absorbers in which some of the parts are machined, and similar items in 
which machining, rewinding, or comparable operations are performed. 

This interpretation was sustained by the Supreme Court when it denied 
certiorari in Clawson & Bals, Inc. v. Harrison (108 F. (2d) 991, cert. den. 309 
U. S. 685) and U. 8S. v. Armature Exchange (116 F. (2d) 969, cert. den. 313 U.S. 
573). It has been sustained in numerous other cases (Hdelman & Co. v. Harrison, 
24 AFTR 1228; U. 8S. v. Armature Rewinding Co., 124 F. (2d) 289, 28 AFTR 824; 
Winter et al. v. Kavanaugh, 32 AFTR 1772; Moore Bros., Inc. vy. U. S., 27 AFTR 
999; U. S. v. J. Leslie Morris Co., 124 F. (2d) 371 U. S. v. Moroloy Bearing 
Service, 124 F. (2d) 373; Carty Electric &€ Armature Services, Inc. v. U. S8., 
30 AFTR 1544; Federal Mogul Corp. v. Smith, 27 AFTR 1045; Niagara Motors 
Corp. v. McGowen, 45 F. Supp. 346; Broad Motors Co. v. Smith, 75 F. Supp. 4). 

It should also be noted that the rebuilders of auto parts sell their product as 
“rebuilt” and do not claim the right to represent it as “new,” as do the reclaimers 
of motor oil. 

2. The Government has taken the same position with respect to the lubri- 
eating oil tax. 

Your present regulation, with respect to the lubricating oil tax, provides: “The 
term ‘manufacturer’ includes (1) any person who produces lubricating oil by 
any process of manufacturing, refining, or compounding, or any manipulation 
involving substantially more than the mere mixing of taxable oils, (2) any 
person who produces lubricating oil by mixing taxable oils with other sub- 
stances, and (3) any person who cleans, renovates, or refines used or waste 
lubricating oil by any method or process which produces an oil substantially 
equivalent to new lubricating oil.” [Italics supplied.] 

This interpretation has never been subject to a court test. The Government 
has suecessfully defended the similar ruling with respect to automobiles and 
automotive parte (see cases cited above) but it has avoided a court test of its 
ruling with respect to lubricating oil. 

The question, however, did come before a Federal court in the case of Public 
Service Company of Colorado v. U. S. (143 F. (2d) 79). The issue in that case 
Was whether electrical energy sold for the pasteurization of milk and for the 
reclaiming of lubricating oil was sold for mere “processing” or whether it was 
for “manufacturing.” The court held that the pasteurization of milk was “a 
process, nothing being added to, and nothing being taken from, the original raw 
material,” and it added: “When it comes to the treatment involved in the re- 
refining of the used oil, the argument heretofore made does not apply. The 
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process to which the used, discarded, and otherwise useless oil is subjected, 
changes entirely its character and really makes a new product. Something is 
taken which is of no use and made into a new product which has the same value, 
according to the plaintiff, as the original product. The impurities are removed 
from the used oil, and the resulting article, plaintiff says, is as good as any 
= on the market, regardless of price, the only possible difference being in the 
color.” 

3. The reclaimers of motor oil themselves assert that they are manufacturers. 

We are informed that at one time the Government imposed and collected the 
tax from a reclaimer. The company subsequently filed suit for refund (Dabrol 
Products Co. v. Harrison) in the Federal District Court for the Northern Dis- 
trict of Illinois. The Government elected not to go to trial and since that time 
it has made no serious effort to collect the tax. We have been unable to learn 
the reason for the Government’s failure to contest this suit, especially in view of 
the fact that the Government successfully defended its ruling in similar cases 
involving the tax on automobiles and parts. 

Some time later the same company was charged by the Federal Trade Com- 
mission with false and misleading advertising (Dabrol Products Co. FTC Docket 
No. 5656). In its defense the company offered extensive testimony under oath 
that it manufactured a high quality of lubricating oil. 

Some time later the Dabrol Products Co. filed a petition with the Federal 
Trade Commission asking for a trade practice conference which would lead to a 
general rule requiring all reclaimers to label their oil so as to disclose the fact 
that it was previously used. 

The Association of Petroleum Re-Refiners opposed the holding of the trade 
practice conference and it filed a brief with the Federal Trade Commission under 
date of October 28, 1952. The following paragraph, which is self-explanatory, 
is quoted from that brief: 

“Practically all rerefined oil goes through the following processes : 

“1. Removal of water and solid particles from the used oils or crankcase 
drainings by dehydration and settling. 

“2. Sulfuric acid treatment to precipitate gums, grease, and other matter. 

“3. Alkaline treatment to neutralize acid compounds. 

“4. Water wash to remove soaps formed in neutralization. 

“5. Mixing with special clays, such as fuller’s earth, to bleach the oil and 
absorb certain impurities. 

“6. Distillation. Heat and steam processing either under atmospheric pres- 
sure or in a vacuum to drive off moisture, light ends, and other volatiles. 

“7, Filtering to remove clay and other solids. 

“This series of processes are virtually identical with the processes presently 
in use in the refining of the motor oil or lubricating oil segment from the original 
crude oil itself.” 

The issue presented here can be summarized thus: How is it possible for a re- 
claimer to advertise and sell his product as new while at the same time claim- 
ing a tax exemption on the grounc that it is not “the equivalent of new’? 

Very truly yours, 
Donarp ©. O’Hara. 

Mr. O’Hara. I am associated with Fayette B. Dow, general coun- 
sel of the National Petroleum Association, Western Petroleum Re- 
finers Association, and Pennsylvania Crude Oil Association. 

Members of all these groups that sell lubricating oil are interested 
in the excise tax on lubricating oil, but only the directors of the Penn- 
sylvania Grade Crude Oil Association have specifically taken action 


to protest the present application of the tax, so I am appearing here 
today on behalf of that group. 

First, I would like to say a word about the competitive situation. 
There has been some testimony before this committee about excise 
taxes in the neighborhood of 5 and 10 percent. The tax on lubricating 
oil is 6 cents per gallon. 

The wholesale price of lubricating oils generally runs around 12 or 
18 cents a gallon. 
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So we are talking of a tax which on ad valorem basis is from 3314 to 
50 percent. So it is obvious that there is a great competitive ad- 
vantage if you can be exempted from that tax. 

We do not have any figures as to the total production of reclaimed 
oil; that is, oil that is made from crankcase drainage, but according 
to the Association of Petroleum Refiners there were 75 million gallons 
sold in 1953. 

According to their own figures that is almost twice the production 
in 1948. 

So you can see this competition is growing by leaps and bounds, 
as a result of this tax exemption. 

Now, to get to the competitive situation involved, approximately 
50 percent of the lubricating oil made in the United States is sold for 
industrial purposes. The other 50 percent is sold as motor oil. 

The motor-oil market is divided into several segments. The big- 
gest single market is in the service stations for the obvious reason 
that most motorists buy their motor oil at the same place they buy 
their gasoline. Most of the service stations are owned by the larger 
oil companies with the result they have an advantage because they 
have their own retail outlets. 

Beyond that market comes a place where people have to sell who 
do not have their own retail outlets. That means they have to sell 
through auto dealers, through auto suppliers, and in some cases even 
through grocery stores. That market is shared by the major oil com- 

anies, by the independent refiners, by the jobbers of independent 
leaniia of lubricating oil, and by the manufacturers of reclaimed oil. 

So you can see this competition falls particularly severely on the 
market of the independent brands and on the jobbers. 

I might point out here that the only association outside of the 
Pennsylvania Grade Crude Oil Association which has publicly a. 

orted a change in the present tax situation is the National Oil Job- 

ers Council. 

Now, I understand there has been some testimony before this com- 
mittee about the reasons why the Internal Revenue Service does not 
collect the tax on reclaimed oil. I would like to discuss that chrono- 
logically and go into the history of the problem we have had with the 
Internal Revenue Service in that respect. 

In the first place, ever since excise taxes were imposed the Internal 
Revenue Service has taken the position that rebuilt secondhand 
articles were taxable. As you gentlemen know, they are now impos- 
ing and collecting a tax on rebuilt automotive parts, rebuilt engines, 
rebuilt tires, and so on. 

The Government has also taken the same position with respect to 
lubricating oil. The present regulation of the Internal Revenue Serv- 
ice provides under the term “definition of manufacturer,” that manu- 
facturer “includes any person who cleans, renovates, refines, used or 
waste oil by any process which produces a product substantially equiv- 
alent to new.” 

I would say for the record here that we have no quarrel with that 
definition. We think it interprets the law correctly, but for some 
reason which we have never been able to find out the Internal Revenue 


Service has not collected the tax from those that meet its own defini- 
tion. 
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We took this matter up in conference with the Internal Revenue 
Service a number of years ago. At that time they told us that the rea- 
son they were not collecting it was that they had imposed and col- 
lected the tax from a large reclaimer, known as the Dabrol Products 
Co. in Chicago. The Dabrol Products Co. filed a suit to get its money 
back and the case was referred to the tax department of the Justice 
Department. The attorney who was handling it for the Justice De- 
partment decided not to go to trial. We were told by the Internal 
Revenue Service that the reason they did not go to trial was that they 
could not prove that the oil which the Dabrol Co. made was the 
equivalent of new. 

I might say in that conference there was no mention made of any 
legislative history which would prevent their enforcing the regulation. 

The next thing that happened was some time later the Federal 
Trade Commission issued a complaint against the same company, the 
Dabrol Products Co., and charged it with representing its oil as Penn- 
sylvania oil. I think the members of the committee might be in- 
terested in looking at one of the cans that was introduced as an exhibit 
in that case. I have here a can of oil, the brand name is Pennolene. 
In large letters is displayed the words “One hundred percent pure 
Pennsylvania oil.” 

On the side it says, “Made from the highest grafle crude oil, good 
as the best, better than the rest.” 

However, the Government says they can’t collect the tax from this 
fellow because they can’t prove his oil is as good as new, but he can 
vo to our customers and say that his oil is better than ours. 

The company appeared in its defense before the Trade Commis- 
sion. Its defense under oath was that it should be allowed to repre- 
sent its oil as Pennsylvania oil because it was as good as Pennsylvania. 
They offered considerable expert testimony under oath to that effect. 

Now, the next thing that happened was that the Federal Trade 
Commission ordered them to make affirmative disclosure to the buyer 
that their oil was reclaimed. The Dabrol Co. itself then turned 
around and filed a petition with the FTC asking that the other re- 
claimers be ordered to label their oil the same way. 

The Association of Petroleum Refiners then came down and filed a 
brief with the Federal Trade Commission in which they said—I have 
set this out at some length in my memorandum—but they listed the 
manufacturing processes which they performed, and they concluded 
with this statement : 


This series of processes are virtually identical with the processes presently in 
use in the refining of the motor oil or lubricating oil segment from the original 
crude oil itself. 

So here they take a position before the Internal Revenue Service 
that they are exempt from the tax because they are not manu- 
facturers. 

The very same time they file a brief with the FTC and object to 
labeling their oil because they are manufacturers. 

Now, I would like to point out that the same thing happened in 
another case. Several years ago there was an excise tax on electric 

ower. That provided that manufacturers were exempt from the tax 

ut that processors had to pay it. 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 339 


So there was a case, United States against Colorado Public Serv- 
ice Co., which is also covered in my memorandum, where the question 
arose as to whether the excise tax should apply to individuals, one of 
whom was an operator of a milk-pasteurizing plant and one operating 
an oil-reclaiming plant. 

In that case the Federal court held that milk pasteurization was a 
process and, therefore, exempt from tax; but that the reclaiming 
of oil was a manufacturing operation. 

So here we have a case where, when the tax applies to a manufac- 
turer, they say they are not a manufacturer. When a manufacturer 
is exempt, they come in and get the Federal court to hold that they 
are manufacturers and thereby get another tax exemption. 

Now, I would like to offer a few more cans as an idea of the compe- 
tition we have to face. This is a good example right here. This oil 
is canned by the Westville Oil Co. of Westville, Ind. Several years 
ago they called it Pennsylvania oil. 

The Federal Trade Commission ordered them to cease calling it 
Pennsylvania oil and to make affirmative disclosure to the buyer that 
it was reclaimed. 

The company then took its name off the cans. This can was sold 
in violation of an FTC order and in violation of the criminal statutes 
of both Indiana and Illinois where it was sold, which require affirma- 
tive disclosure of reclaimed oil. 

In both cases the company is contending to the State authorities 
that the oil is new and, therefore, they are not violating the criminal 
statute. 

At the same time they are claiming tax exemption because the oil 
is not new. 

If you are interested, I would like to let you look at a few of these 
cans. 

Then in order to force a determination of this thing, we went to the 
Internal Revenue Service and we said, “How does it happen that 
these people can take a position before the FTC that they are manu- 
facturers and you say that you can’t prove it?” 

Mr. Krocu. When you say “we,” you mean your association ? 

Mr. O’Hara. Actually I went personally and I was accompanied 
by Otis Ellis, general counsel of the National Oil Jobbers Council. 
The two of us appeared on behalf of our organizations. We asked the 
Service why it was that the reclaimers could take one position before 
the FTC and the other one before them. 

They said, “Write us a letter and we will take it up with the Justice 
Department.” 

We wrote a letter which was dated October 9, 1950. Every 6 
months after that I wrote a letter and asked what had happened to 
it. Each time I got a reply that the subject was “under study.” 

After nearly 3 years had passed I came to the conclusion they are 
not going to answer my letter. I went to the chairman of the Ways 
and Means Committee, at that time Mr. Reed, and Mr. Reed called 
the Internal Revenue Bureau and at his insistence they finally 
answered my letter on July 15, 1953. 

At that time they said that it was not a manufacturing process. 
So then in order to resolve this matter we filed a suit. I filed it on 
behalf of certain individual taxpayers in the district court here, 
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asking for a writ of mandamus, asking that the Commissioner be 
directed by the court to enforce his own regulations. 

I filed this in August 1954. Within less than 30 days, within less 
than the time required for an answer, I received a call from Mr. Henry 
Glenn, of the Treasury legal staff. Mr. Glenn asked me to come and 
see him. He said to me that he had had a conference with Com- 
missioner Andrews. Commissioner Andrews agreed with us that the 
law applied to reclaimed oil and that if we would dismiss our suit 
that he would proceed to impose the tax. 

As a matter of fact, Mr. Glenn drafted a letter for me, outlining 
the conditions upon which the case would be dismissed. 

In accordance with our agreement we dismissed the case. In 
March 1955 we began to wonder whether they were going to do any- 
thing. I went back to see Mr. Glenn. I said, “What has happened 
to our agreement ?” 

Mr. Glenn said, “Oh, I am sure that Commissioner Andrews doesn’t 
realize that no action has been taken. If you will wait a few days 
you will hear from us again.” 

The following day I received a telephone call from Mr. Leo Spear, 
who was then the Acting Assistant Commissioner. Mr. Spear said 
to me, “I have just come from a conference with Commissioner 
Andrews. Commissioner Andrews is very disturbed to find that no 
action has been taken and we are issuing instructions effective imme- 
diately and sending a notice to the re-refiners association, that this 
tax will be imposed with the taxable quarter beginning July 1.” 

The next thing that happened, about a month later I got a telephone 
call from a client in Tulsa, Okla. He said, “I have been told by the 
reclaimers group in Tulsa that their lawyer went to see Commissioner 
Andrews and he is going to abrogate his agreement with you and in 
addition to that he is going to have the regulation changed in order 
to prevent you from getting a court hearing.” 

I said, “I can’t believe that. I don’t believe that any Government 
agency would repudiate an agreement without even telling me 
about it.” 

A month later I discovered he was correct but it was 3 months before 
the Internal Revenue Service gave us notice. 

In July 1955 we got a letter, a very brief letter, saying that in view 
of the fact that Congress had not acted they were not going to take 
any action. It was not until last Tuesday that we learned about this 
letter from a member of the Ways and Means Committee which appar- 
ently was the basis of the Treasury’s decision. 

To this day they have never told us what the basis of their deci- 
sion is. 

Now, to come back to the present time, we again filed suit in the 
district court. The Government filed a motion to dismiss on the 
ground that the taxpayer has no interest, and secondly, they published 
a notice in the Federal Register for September 14 in which they have 
amended the regulation—now, incidentally, here is a regulation which 
they are not enforcing; they are publishing a new regulation to take 
the place of the old one which they were not enforcing. 

That is in order to prevent us from getting a trial on the merits in 
the district court. 

That is where we stand today. I would say in conclusion that these 
are two things we would like to see. 
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First of all, if there is any question about whether the law applies 
or not, we think the Commissioner should consent to having a court 
determine that question. We think that is the right of any citizen 
and they should not try to deprive us of the right of a hearing. 

Secondly, we are not trying to persecute those who make reclaimed 
oil. We are willing for them to take either side. They can claim 
their oil is as good as new, or not as good as new, but we don’t think 
they can have it both ways. 

We think if they claim the right to represent and sell it as new 
they should pay the same tax as the ones who do sell new oil. 

Mr. Foranp. Are there any questions? 

Mr. Keoexu. Mr. Chairman. 

Mr. Foranp. Mr. Keogh. 

Mr. Keocu. Mr. O’Hara, as I understand your presentation this 
afternoon, your membership is not directly affected by the position of 
the department and the Service now; are they ? 

In other words, what I mean to say is that you are not here before 
us complaining of any technical problems facing your membership by 
reason of existing law and you are not here recommending the removal 
of any excises that are imposed upon your membership ? 

Mr. O’Hara. We are concerned with the question of enforcement ; 
our position is that they are collecting the tax from certain manufac- 
turers and not collecting it from others. 

Mr. Kroeu. My point, however, is that you are not here complain- 
ing of enforcement insofar as it applies to your membership, but, 
rather, enforcement as it affects some others? 

Mr. Mason. Their competitors ? 

Mr. O’Hara. The Government collects a tax up to 50 percent of the 
price of your product. Your competitor across the street is exempted 
from the tax. I don’t see how you can say that does not affect you 
directly. 

The plaintiffs in this case are ready to prove that many manufac- 
turers have been forced out of business by this competition. Many 
jobbers are being forced out of the private-brand business. 

Mr. Keoeu. I will pass that point because I have no desire to engage 
in any semantics. You have indicated the gallonage of re-refined oil 
that has been sold. Would you repeat those figures for me? 

Mr. O’Hara. All I have is the statement of the Association of 
Petroleum Refiners that in 1953 they sold 75 million gallons. 

Mr. Kroeu. Do you have any knowledge of what percentage that 
represents of all the similar types of oil sold in the country during 
that year? 

Mr. O’Hara. No. It would be a small percentage. It is a big per- 
centage in some places, New York City, Los Angeles, and certain 
centers. 

Mr. Kroau. It would be a small percentage? 

Mr. O’Hara. Yes. 

Mr. Krocu. What percentage do you think you are talking about? 

Mr. O’Hara. I don’t have any idea. I could get those figures and 
supply them to the committee. 

Mr. Krocn. I would be interested in seeing them, Mr. O’Hara. 
From the point of view of your membership the type of oils that we 
are talking about in this instance represents in turn a relatively small 
percentage of their total production ; does it not? 
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Mr. O'Hara. Yes. It represents a substantial part of the part that 
is sold through jobbers and independent brands. 

Where our members have a nationally advertised brand or have 
retail outlets they are not affected much by this competition. 

Mr. Krocn. Did you hear the testimony of the witness who pre- 
ceded you, the witness representing air conditioning and refrigera- 
tion ? 

Mr. O’Hara. Yes. 

Mr. Krocn. He was here arguing that there should be eliminated 
from the excise-tax base the value of the trade-in. Did you hear that? 

Mr. O’Hara. Yes. 

Mr. Krocu. Did you understand that that was his position ? 

Mr. O’Hara. Yes. 

Mr. Krocu. AsI gather your expressed position, you are not recom- 
mending that in the case of this re-refined oil the base should be com- 
puted on the difference between the value of the re-refined oil and the 
oil that was turned in ? 

Mr. O’Hara. I don’t know any way to measure that. 

Mr. Kroeu. Assuming there was a way to measure it. Let me with- 
draw that momentarily and ask you this: 

The oil that is re-refined is oil upon which the excise tax has been 
paid at some time ? 

oo O’Hara. Unless it was sold to the Air Force, sold as tax-exempt 
oil, yes. 

Mr. Krocu. Excluding exempt sales, no oil that is re-refined is oil 
upon which excise has not been paid and the cost of that oil to the re- 
refiner is an element of his sales price to his customer, whether the 
customer be a wholesaler or a user; is that right ? 

Mr. O’Hara. No, sir; Mr. Keogh, I don’t think it has anything to 
do with the price because what they get is crankcase drainage which 
has been discarded as worthless. 

The only value represented is the cost of collection. 

Mr. Krocu. Now, in the city of New York, for example, in the 
operation of large fleets of taxicabs, there are standard practices that 
provide that the re-refiner will pick up the used oil; is that not true? 

Mr. O’Hara. Yes, sir. 

Mr. Krocu. And the re-refiner pays for that oil, does he not ? 

Mr. O’Hara. Yes, sir. 

Mr. Krocu. When he sells his re-refined oil he has to recoup the 
cost of production ? 

Mr. O’Hara. He is on the same footing as the rebuilders of auto- 
motive parts, or any of these other parts. 

Mr. Krocu. The witness who preceded you has been contending that 
that element of the rebuilt commodity that represents the cost of the 
old part should be eliminated in computing the basis on which the tax 
on the rebuilt part will be paid. 

As I gather your statement, you are not even making that proposal 
with respect to the cost of the oil which is re-refined 2 

Mr. O’Hara. Mr. Keogh, the big difference between his position and 
ours is this: His people, when they sell a rebuilt part, sell it as rebuilt. 
We would not have any quarrel with these people if they would sell it 
as rebuilt. They want the right to get a tax exemption and at the same 
time to represent it as new. That is where the problem is. 
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Mr. Keoen. If that is your main quarrel, have you not selected the 
wrong forum today? We have nothing to do with trade practices. 

Mr. O’Hara. Well, we have a case where the Internal Revenue 
Service has a regulation requiring the collection of a tax. They say 
they don’t collect because they can’t prove that the oil is as good as 
new. 

Our contention is that they only have to go two doors down the 
street to find a certificate under oath by the same individual that the 
oil is as good as new. 

Mr. Krocu. Let us review the history of the excise tax to which your 
remarks have been directed. 

When was it first imposed on lubricating oils ? 

Mr. O’Hara. I believe it was 1932. 

Mr. Krocu. When did the Treasury Department take the position 
that re-refiners were not manufacturers under the act ? 

Mr. O’Hara. We have never seen any statement that they took that 
position. Their regulations to this day provide that re-refiners are 
manufacturers in so many words. I believe I quoted the regulation. 

Mr. Kroeu. But they have not collected the tax, have they / 

Mr. O’Hara. They have not enforced it, but their position legally 
is that they are manufacturers. 

Mr. Krocu. Would it not seem reasonable that their failure to en- 
force was predicated upon a conclusion that a re-refiner was not a 
manufacturer within the act with which position you might disagree, 
but it is nonetheless based on some conclusion, is it not? 

Mr. O’Hara. We were told, as I say, by the Assistant Commissioner 
last March that the tax did apply and they were going to collect it 
beginning July 1. We think he was correct in his position, 

Mr. Kroon. Are you familiar with the testimony that Mr. Williams 
gave last week ? 

Mr. O’Hara. Yes; as I say, that is the first time we ever heard what 
the basis for this change was. 

Mr. Kroon. Was last week the first time you ever heard that a bill 
was introduced in the 76th Congress to do what you are today urging ? 

on O’Hara. No, I knew there have been various legislative pro- 

rosals. 
; Mr. Kroes. You knew a bill was introduced in 1939? 

Mr. O’Hara, Yes. 

Mr. Kroon. And a similar 1 in 1939, another 1 in 1941, another 1 
in 1942, and 3 more in 1949, all with the purpose of doing what you 
are today contending should be done; is that correct ? 

Mr. O’Hara. Yes, sir. 

Mr. Kroeu. Do you attach any significance to the failure of those 
Congresses to act on that legislation ? 

Mr. O’Hara. I might say we have a letter from Commissioner 
* Andrews in which he says that he is familiar with the history of 
those and it is his opinion that that could indicate either 1 of 2 things: 

One was that Congress felt that a change should not be made, and 
the other was that Congress thought it was covered by the present 
statute. 

We agree with the Commissioner’s interpretation of that. 

Mr. Kroon. In other words, he states your position ? 

Mr. O’Hara. He states that the failure of Congress to act on that 
does not give rise to a legislative inference that Congress wanted to 
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leave the situation as it was. He believes that it would equally give 
rise to the inference that the taxation was covered by the present 
statute and we agree with his position. 

Mr. Krocu. How can you contend before us today that the Com- 
missioner’s position as so expressed is correct when you tell us that 
he has published a proposed regulation that would seem to have the 
opposite effect ? 

Mr. O’Hara. I would like to point out that only took place a few 
weeks ago. His regulation as it stands today we think is a correct 
interpretation of the law. 

The proposed interpretation has not yet taken effect. 

Mr. Kroeu. In other words, you agree with the Commissioner when 
he agrees with you, but you disagree with him when he disagrees 
with you; is that not the fact? ’ 

Mr. O’Hara. That is right, but we think his sole reason for pub- 
lishing this was in order to prevent the court from hearing our case. 

Mr. Kerocu. I will not delay the committee any longer, Mr. Chair- 
man, but I do want you to know, Mr. O’Hara, that I would be very 
much interested in having the percentage that you indicated you 
would give us. 

Mr. O’Hara. Lubricating oils, motor oils. 

Mr. Kroon. Most of them are, if not all? 

Mr. O’Hara. Yes. 

Mr. Kerocu. I would like to know what percentage of the sales of 
lubricating oils over a period of a year or two is represented by these 
sales that you are directing your remarks to. 

Mr. Mason. Mr. Chairman? 

Mr. Foranp. Mr. Mason. 

Mr. Mason. Personally, I am not interested in the percentage of 
the rerefined oil to the other. I am interested in the stand that our 
Revenue Service has taken. 

If this refined oil is fish before one department of the Govern- 
ment and it is fowl before another department of the Government, 
it certainly cannot be both. 

Mr. O’Hara. That is what we feel. 

Mr. Mason. And the two departments of the Government had 
better get together and say they are either fish or fowl and treat them 
alike. That, it seems to me, is the principle that is involved here. 

I personally think it is a failure on the part of the departments of 
Government to get together. We have had too many instances in 
the past 20 years where the left hand of the Government does not 
even know what the right hand is doing, and they are conflicting. 

That is the trouble today, and that is your trouble in this par- 
ticular instance. 

Mr. Kroeu. Mr. Chairman, my observation to our colleague’s last 
one is simply this: It is sufficient unto the day if we get the Treasury 
Department and the Internal Revenue Service to be consistent. 

Mr. Mason. That is true; they are not always consistent, but let 
us have both departments of Government determine that this refined 
oil is either one thing or the other. 

Mr. Keocu. Actually, I do not mean to delay the committee by hav- 
ing any colloquy with my colleague, but it is perfectly consistent to 
my mind at least, that an article might be such as a rerefined lubricat- 
ing oil and be as good as new. There need be no deceptive trade prac- 
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tice involved and yet it would seem to me that the action, or the 
inaction, of the Congress over a long period of time in not reversing 
a position that the Service took a long time ago is sufficient justifica- 
tion for the promulgation and the publishing of the proposed new 
regulations. 


So that at least in the one instance I feel constrained to compliment 
the Service on having taken a step that will definitely remove a prob- 
lem that has been facing a very small segment of a large industry. 

Mr. Mason. All I can say is that the Department’ s ruling for years 
has been that it should be taxed because it is a manufacturing product 


and now if they reverse that ruling we certainly ought to know why 
they are reversing themselves. 


Mr. Foranp. If there are no further questions, we thank you, Mr. 
O*Hara, for your presentation. 

Mr. O'Hara. Thank you, Mr. Chairman. 

Mr. Foranp. The Chair asks unanimous consent to insert in the 
record at this point the statement, and a supplemental statement, of 


Mr. Vernald T. Worthington, president of the Association of Petro- 
leum Re-Refiners. 


(The material referred to is as follows:) 


STATEMENT OF VERNALD T. WORTHINGTON, ASSOCIATION OF PETROLEUM RE-REFINERS 


Mr. Chairman and members of the committee, my name is Vernald T. Worth- 
ington. I am president of the Association of Petroleum Re-Kefiners, and I am 
appearing on behalf of that organization today. I am also president of the 
A. C. Oil Co. of Arlington, Va. I have been in the business of collecting and 
cleaning used oil since 1933. 

There are approximately 110 commercial petroleum rerefiners in business 
today. Of these, 55, representing 75 percent of the capacity of the industry, are 
members of our association. In addition, many trucking companies and indus- 
trial firms have facilities for cleaning their own used oil for reuse. 

All of the members of the rerefining industry are small-business men. The 
largest firm in the industry has only approximately 25 employees, and the average 
firm has only 3 or 4 employees. In my own case, we have never had more than 
14 employees at one time. 

Rerefining is the process of reclaiming used lubricating oil by cleaning im- 
purities from it. The oil we clean for reuse is oil which has already been taxed 
once when it was manufactured. We add nothing to the used oil except cleaning 
agents and small quantities of new oil upon which tax has already been paid. 
We take nothing from the oil except impurities. The processes we use are not 
complex. We do not manufacture oil—we clean it. In fact, it costs us about as 
much to collect the waste oil as it does to clean it. 

I wish to state at the outset that we are not appearing before the committee 
today to ask for any legislation. In that respect we are perhaps unique among 
the witnesses at this hearing. We have requested time to be heard in order 
simply to rebut the perennial attempts by some of the petroleum producers to 
drive us out of business by persuading Congress to tax us as though we were 
manufacturers of lubricating oil. In other words, we are appearing in self- 
defense. 

Our defense is a simple one to state, and we are sure that it will convince 
this committee as it has convinced Congress in the past. 

First, the oil we sell has already been fully taxed. To tax it again would be 
double taxation—an unwarranted burden on our business and on the users of 
rerefined oil. Suppose a person buys new, tax-paid lubricating oil, uses it until 
it becomes dirty, and then cleans it so that he may use it some more (as many 
industrial users do). This oil should not be subjected to a second tax, no matter 
how long it is used. To tax the cleaning process as manufacturing would be 
like applying the manufacturer’s tax on automobiles to a car-wash job. And it 
is immaterial whether the oil-cleaning process is carried out by the original user 
or by a commercial rerefiner. 
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Second, application of the lubricating oil tax to rerefined oil would be a direct 
tax on a valuable conservation measure. You gentlemen know how important 
America’s oil resources are. Congress has taken many steps to encourage oil 
discovery, including tax measures such as percentage depletion and the deduc- 
tion of exploration and intangible drilling and development expenses. How- 
ever, the President’s Materials Policy Commission said in its report in June 
1952: 

“But no matter how large the Nation’s petroleum resources ultimately prove 

to be, one fact is now clear: Eventually the resources will dwindle and become 
progressively inadequate. One warning signal has already appeared; within 
the last 5 years United States demand for crude petroleum has begun to outstrip 
domestic production, and for the first time, the United States has become an 
important net importer” (vol. 1, p. 107). 
Under these circumstances it would be foolhardy deliberately to tax out of exist- 
ence a method of conserving and cleaning oil so that it may be used again. 
Viewed in the perspective of the vital need for oil conservation, how ridiculous 
the large oil companies sound in their complaints of “unfair competition” be- 
cause the rerefiners reduce in some small degree the huge, virtually insatiable 
demand for oil. 

Just as I believe that the writers of our Constitution were inspired men, I 
believe that God blessed and prepared this land as a land of plenty, a land 
choice above all other lands, and preserved it for a free people. 

With this freedom and plenty goes the responsibility to use them wisely. 

You and I as parents teach our children not to waste food—not only to teach 
them to conserve food—but more important to teach them the principles in- 
volved in building character. 

So you gentlemen entrusted with the responsibility of our Government pro- 
vide the leadership to encourage the people in the proper conservation of our 
natural resources if we are to maintain the moral fiber necessary to preserve 
our freedom. 

Third, if the rerefiners are taxed out of business stream and air pollution will 
be greatly increased, aggravating a problem which is already bad in all heavily 
populated and industrial areas. How to dispose of used oil presents a serious 
waste problem. The rerefiners now solve that problem by collecting and reusing 
that oil. With the rerefiners out of business oil waste will be either burned, to 
produce smog; or poured down drains and sewers, to pollute our rivers and 
streams and create a fire hazard. The seriousness of this problem is shown by 
the following quotation from an article in the SAE Journal of December 1930, 
by a physicist in the Bureau of Standards: 

“Drainings from the crankcase of motor vehicles are worse than useless. 
Emptied into the sewer, they create danger of an explosion, and if burned on the 
city dump the dense, black smoke is a public nuisance. If a way can be found 
to use the drainings, it will remove the difficulty of disposing of them and also 
conduce to the conservation of the oil supply of the country” (p. 671). 

The cost to municipalities and other local governments of collecting and dis- 
posing of the waste oil now utilized by the rerefiners would be greater than the 
amount of tax which would be collected by applying the tax on new oil to re- 
refined oil. 

Fourth, application of the 6-cent-a-gallon lubricating oil tax to rerefined oil 
would simply put out of business a whole industry composed solely of small 
business. Our present margin of profit is only a fraction of a cent a gallon. 
The prices at which we market rerefined oil vary. The average price is approxi- 
mately 17 cents a gallon. A 6-cent tax would completely wipe out our profit 
and would still have to be passed on to our customers as a price increase of 
more than 33 percent. 

People buy rerefined oil to save money. A tax which is 33 percent of the 
selling price when translated into an ad valorem rate would destroy not only 
our margin of profit but our entire market as well. The people who are urging 
you to tax us fully understand this and expect such a tax to put us out of busi- 
ness—which undoubtedly it would. This industry is made up of small-business 
men who have risked their capital by investing in rerefining plants on the 
strength of the fact that the rerefining operation was not taxable. I do not 
believe that Congress will deliberately destroy this industry of small-business 
men and wipe out their investment—particularly in view of the conservation 
and antipollution services rendered by the rerefiners. 

The revenue effect of taxing re-refined oil would not be a significant consid- 
eration. We estimate that only approximately 25 million gallons of re-refined 
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oil is sold or otherwise disposed of annually so as to be taxable if the lubricating 
oil tax were applied to it. Furthermore, this amount includes substantial quan- 
tities of used oil reclaimed by railroads and other industrial users, or reclaimed 
for them, for their own use. The cost of collection of a tax on re-refined oil from 
more than 100 small, independent re-refiners would assuredly consume a large 
share, if not the major share, of any revenue which such a tax might produce. 

The tax on lubricating oil has been in effect since 1932. The Bureau of In- 
ternal Revenue soon concluded that there was no valid basis for imposing this 
tax on the re-refiners. They have operated under exemption rulings dating back 
as far as 1938. By reason of this long-standing administrative practice, as well 
as the nontaxable nature of the re-refining process, the present law does not tax 
cleaned or re-refined oil. In reporting in the past on bills to impose a tax on such 
oil, the Treasury has stated that the taxation of this oil is a legislative problem. 
We agree, and we feel confident that Congress will continue to reject—as it has 
in the past—all attempts to tax the reuse of lubricating oil as though it were 
new oil. 


ADDITIONAL INFORMATION SUBMITTED BY THE ASSOCIATION OF PETROLEUM 
Re-REFINERS 


1. Volume of re-refined lubricating oil sales 


The testimony of Mr. Donald C. O’Hara, associate counsel, National Petroleum 
Association, contains a statement to the effect that, according to the Association 
of Petroleum Re-Refiners, 75 million gallons of re-refined oil was sold as lubricat- 
ing oil in 1953. The statement of Mr. Vernald T. Worthington, president of the 
Associaiton of Petroleum Re-Refiners, states, ““‘We estimate that only approxi- 
mately 25 million gallons of re-refined oil is sold or otherwise disposed of annu- 
ally so as to be taxable if the lubricating oil tax were applied to it.” 

In all probability, the apparent discrepancy between the foregoing figures can 
be attributed to the fact that approximately 75 million gallons of the used or 
waste oil picked up each year for reuse is re-refined. Of this amount, approxi- 
mately 25 million gallons is lost through handling or lost as sludge, water, etc. 
About one-half of the remaining 50 million gallons is sold or disposed of through 
channels in which the oil would not be taxable as lubricating oil even if a tax 
were applied to re-refined oil—i. e., for export, or for use as asphalt flux, form oil, 
hydraulic oil, etc. This, the net figure to which a tax on re-refined lubricating 
oil would apply would be approximately 25 million gallons, as stated by Mr. 
Worthington. 

The following detailed survey of the disposition of used oil picked up annually 
was submitted to the Internal Revenue Service on May 10, 1955, on behalf of the 
Association of Petroleum Rerefiners. It substantiates the foregoing figures in 
greater detail: 


SURVEY REREFINED LUBRICATING OIL INDUSTRY, APRIL 1955 


The following is the result of a survey of the rerefined lubricating oil industry. 
The figures were obtained from rerefiners attending the annual convention of 
the Association of Petroleum Rerefiners held on April 27, 28, and 29, 1955, in Los 
Angeles, Calif., as well as from rerefiners not in attendance at the convention. 
The rerefiners on whose estimates this survey is based produce approximately 
S5 percent of the total capacity of the industry. 


Conclusions 


1. It is estimated that approximately 165 million gallons of used or waste 
lubricating oil is picked up each year for reuse in some manner or form. 

2. About 55 percent of this amount, or 90 million gallons, is sold or used for 
purposes other than as a lubricating oil, i. e., as No. 5 fuel oil, road oil, form oil, 
roofing oil, ete. 

3. Of the remaining 45 percent, or 75 million gallons, about one-third is lost 
in the course of processing—that is, through handling or as sludge, water, 
diluents, such as No, 2 fuel oil, gasoline, ete. 

4. About one-half of the approximately 50 million gallons of cleaned or re- 
refined lubricating oil finished is sold or disposed of through channels in which 
the oil would not be taxable as lubricating oil, if a tax were asserted on cleaned 
lubricating oil, because it is sold for export, or for use as asphalt flux, form oil. 
hydraulie oil, ete. Consequently, if a tax were to be levied on cleaned or rerefined 
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oil the maximum gallonage on which an excise tax could be collected would be 
approximately 25 million gallons. 

5. This 25 million gallons may be broken down in the following percentages: 
20 percent custom work, this includes rerefining done by a company for its own 
use as well as work done for others by a commercial rerefiner on a custom basis; 
55 percent sold to jobbers, it is estimated that perhaps 10 percent of this may 
ultimately move to export markets; 15 percent sold to railroads as car journal 
oil; 5 percent sold to fleets, industrial users, etc.; 5 percent sold to service sta- 
tions and other retail outlets. 


2. Mislabeled oiicans 


In the course of his testimony Mr. Donald C. O’Hara, associate counsel, Na- 
tional Petroleum Association, showed the committee three oilcans, citing them 
as examples of mislabeled rerefined oil. In all 3 cases the cans cited as exam- 
ples are no longer being marketed by reason of Federal Trade Commission 
orders—an order issued 5 years ago in the case of 2 of the cans, and an order 
issued even prior to that time in the case of the third can. 

The fact that the actual brands cited by Mr. O’Hara have been banned by 
Federal Trade Commission orders serves to illustrate that there is no incon- 
sistency between the treatment accorded rerefined oil by the Treasury Depart- 
ment and the treatment accorded rerefined oil by the Federal Trade Commission. 

The Association of Petroleum Rerefiners is already on record as opposing any 
mislabeling or misbranding of lubricating oil. The association heartily endorses 


the action which was taken by the Federal Trade Commission in the case of the 
brands cited as examples by Mr. O’Hara. 


Mr. Foranp. The committee now stands adjourned until 10 o’clock 
tomorrow morning. 


(Thereupon, at 3:10 p. m., the subcommittee was recessed, to recon- 
vene at 10 a. m., Wednesday, October 12, 1955.) 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE 
PROBLEMS 


WEDNESDAY, OCTOBER 12, 1955 


Howse or REPRESENTATIVES, 
SuBCOMMITTEE ON Excise Tax TrecHNICAL AND 
ADMINISTRATIVE PROBLEMS OF THE 
CoMMITTEE ON Ways AND MEANS, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in the 
hearing room of the Committee on Ways and Means, Hon. Aime J. 
Forand (chairman of the subcommittee) presiding. 

Mr. Foranp. The subcommittee will come to order. 

The first witness on the calendar this morning is Mr. L. R. Men- 
delson. Is Mr. Mendelson here ? 

Come forward, sir. Give your name and the capacity in which you 
appear for the purposes of the record. 

For the record I might say right now that we have a long calendar 
today. We are going to try to not only start on time but make good 
time during the day, and the Chair would appreciate it if the witnesses 
who have long statements would do their best to summarize their state- 
ments and file the complete statements for the record, or in any way 
possible conserve time for us. 


STATEMENT OF L. R. MENDELSON, CHAIRMAN, WATER HEATER 
MANUFACTURERS’ TAX COMMITTEE, AND PRESIDENT OF THE 
HOTSTREAM HEATER CO., CLEVELAND, OHIO 


Mr. Menpieson. My statement I don’t believe will take 5 minutes, 
Mr. Chairman. 

Mr. Foranp. I notice it is not a very long one. You may proceed, 
sir. 

Mr. Menvetson. My name is L. R. Mendelson. I am president of 
the Hotstream Heater Co. of Cleveland, Ohio. I appear before you 
on behalf of the water heater manufacturers, being chairman of their 
tax committee. 

In cooperation with the rules set forth by the committee for these 
hearings, I shall confine my remarks to the technical and administra- 
tive aspects of the manufacturers’ excise tax as it relates to the water 
heater manufacturers. I shall be brief. 

The water heater industry is made up of more than 100 manufac- 
turers, the majority of which are small, extending from New Eng- 
land to the Pacific west coast. In addition, the industry is repre- 
sented by thousands of wholesalers, dealers, and jobbers located in 
every large city and small town across the country. 
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Section 4121 of the Internal Revenue Code imposes an excise tax on 
manufacturers’ products that are classified as electric, gas, or oil ap- 
pliances. The water heater is included in this category, and we sub- 
mit that this is a technical classification that is completely wrong. 
Every dealer, distributor, and consumer in the country knows that 
the water heater is not an appliance, it is a plumbing item. 

In all the classifications of categories made by the Federal Govern- 
ment, including those made by our three military services, by the Gen- 
eral Services Administration, by the Defense Service Administration, 
by the Federal Housing Administration, and others, the water heater 
is listed as a plumbing item, not as an appliance. 

During World War II and the Korean war, the War Production 
Board and the National Production Authority classified the water 
heater as a plumbing item essential for the preservation of the health 
and hygiene of our Armed Forces, the army of defense workers, and 
of all Americans. 

This classification as a plumbing item (and not an appliance) ob- 
tains in all the specifications, purchase orders, and regulations of the 
Federal Government and is followed for procurement purposes in 
all State, county, and city governments. The private housing indus- 
try, architects, and engineers recognize and follow this same tradi- 
tional classification. 

Only for purposes of the excise tax is the water heater considered 
an appliance—but we feel that this obvious error cannot and does not 
change its true identity. It is still a plumbing fixture. 

As such, it is subjected to the severest discrimination our tax laws 
impose on any taxpayer or any article subject to the excise tax. It is 
the only major plumbing fixture out of 38,000 plumbing items manu- 
factured that is subject to excise taxes. 

This discrimination is further compounded by the fact that a great 
many of the other items would be virtually useless without the steady 
flow of hot water provided by the water heater. Why, for example, 
should a water heater be taxed and a radiator not taxed ? 

As a manufacturer of water heaters, and therefore as the person 
subject to the tax, I can tell you that the difference between a water 
heater of the household type and one of the commercial type is deter- 
mined only by the end use. We who make them and distribute them 
to jobbers do not know whether the jobber is going to sell the heater 
for commercial or household use, but the tax has to be collected at the 
manufacturer level. 

This gives rise to the second problem in the administration of the 
excise taxes that our industry would like to call to your attention. 
For many years our industry’s tax committee has worked with the 
Tax Ruling Branch of the Internal Revenue Service in order to pro- 
vide by regulation what constitutes a commercial water heater as dis- 
tinguished from a water heater of the household type. We do not 
manufacture commercial heaters on one assembly line and household 
type on another. We just manufacture water heaters. 

Size or capacity may give a clue as to the ultimate use, but not 
always. For example, a 6-gallon heater may be sufficient for a small 


barbershop and that is a commercial use, yet it is the smallest heater 
that we make. 
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From our knowledge of the customs and traditions in our cantay 
we have concluded that a reasonably fair demarcation could be made 
based on the amount of heat energy required to heat the amount of 
water used. Therefore, we suggested to the Internal Revenue Service 
that for purposes of collecting the tax a heater requiring 50,000 or 
more B. t. u.’s be called a commercial heater and one requiring less 
than 50,000 B. t. u.’s be classified a heater of the household type. 

Our industry’s cooperation with the Internal Revenue Service has 
been going on at varying intervals since the Congress repealed the 
tax on commercial-type water heaters in the Revenue Act of 1951. 
The line of distinction at 50,000 B. t. u.’s has been accepted several 
times in different levels in the Internal Revenue Service but has not, 
so far as we have been able to determine, been finally approved. 
Meanwhile, it remains extremely difficult to follow each sale of a water 
heater from the manufacturer through the jobber to the ultimate 
consumer to determine whether or not it should have been taxed in 
the first place. 

Moreover, even if this line of demarcation is accepted we will have 
no way of knowing how long it will continue and how many inter- 
pretations might be put on it in the local offices of the Internal 
Revenue Service. 

It could provide discrimination in favor of the large householder 
who required a water heater large enough to be considered one of the 
commercial type rather than one of the household type. And on the 
other hand, a small-business man could be paying an excise tax when 
the Congress intended that he should be free from such a penalty. 

I should like you to know that despite the fact that we do not have 
final approval on any regulation distinguishing between commercial- 
and household-type heaters, we have found the people in the Internal 
Revenue Service to be very fair and to have a real understanding of 
our problem. 

The water heater industry realizes that this difficulty stems from the 
fact that there is a tax levied on one plumbing item which does not 
apply to any of the other plumbing items now being manufactured. 

Therefore, I believe, if the chairman and members of this commit- 
tee would accept a suggestion, there is one very easy, quick, and satis- 
factory solution to both of these problems—exempt all water heaters 
from the excise tax. 

The only possible valid explanation for haying included water 
heaters within the terms of section 4121 of the Internal Revenue Code 
was the desire on the part of the Congress in 1941 to preserve ma- 
terials vitally needed for our participation in World War II. Such 
need is no longer present and I submit that there is no longer any rea- 
son to continue the overwhelming discrimination against the manu- 
facturers of water heaters and the people who use them that now exists 
in our tax laws. _ 

I wish to thank you, Mr. Chairman, and the members of your sub- 
committee for this opportunity to present the views of our industry. 
Mr. Foranp. Does that conclude your statement, Mr. Mendelson ? 

Mr. Menverson. Yes, sir. 

Mr. Foranp. Now, if these water heaters are plumbing equipment 
and not appliances, how did they get into the tax base in the first 
place? Do you know? 
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Mr. Menvetson. Well, I think they got in on what you might call 
a fluke. It was a mistake. When the original bill was written up, 
someone took the list of electrical appliances, which I presume they 
got from the electrical industry, and they just copied that list right 
down the line. And in that list were electric water heaters. Electric 
water heaters were in. We noticed that gas and oil heaters were not 
in; and we never expected them to be in. It so happened that on a 
Friday evening, I believe it was, at the end of the hearings before the 
Senate Finance Committee, one of the manufacturers of electric water 
heaters appeared before that committee, and he made what I might 
term a dog-in-the-manger speech. It was a very patriotic speech, 
saying that they didn’t believe that electric water heaters should be in 
this category, but in view of the war situation they wanted to do their 
share, and as long as this was going to be for the duration of the war, 
the electric water heater group were not asking to take water heaters 
out, but they felt that the gas and oil water heaters would want to be 
just as patriotic as the electric water heater manufacturers, and they 
requested that they include gas and oil. That is how gas water heaters 
got into the act. 

Mr. Foranp. Is there any reason why the electric water heaters 
should be taxed and the gas or steam water heaters should not be 
taxed ? 

Mr. Menpetson. No, sir; none of them should be taxed. 

Mr. Foranp. In other words, what you are advocating now is the 
elimination of the tax on all water heaters, regardless of how they are 
heated. 

Mr. Menvexson. That is correct. 

Mr. Foranp. Why do you propose a point of differentiation between 
business and household heaters based on the number of British thermal 
units, rather than a simple distinction based on capacity? If you use 
British thermal units, why 50,000? And what does 50,000 British 
thermal units mean in terms of capacity ? 

Mr. Menvetson. Fifty thousand in terms of capacity would mean 
a recovery of 42 gallons per hour raised a hundred degrees. 

Mr. Foranp. You say per hour? 

Mr. Menpvetson. Yes; 42 gallons per hour raised 100°. That is 
50,000. 

When this act of 1951 was passed, our committee met with the 
Internal Revenue group to determine how you can figure what is a 
commercial heater against a household heater, and what is a commer- 
cial installation. 

We couldn’t do it on capacity, because we have heaters with a 
capacity of not more than 20 gallons that have 150,000 British thermal 
units input and are strictly a commercial job. They are used in 
restaurants. 

We went through the book of approved appliances, and it just 
seemed that on the big heaters there was a break. The normal inputs 
were 20, 25, and 30,000. There were very few 35 and 40,000. But 
when we got into the large heaters there was a break there at 50,000. 
And it was just a compromise, that 50,000 looked like it was the spot 
to make the break on that basis. 

Mr. Foranp. The point I cannot seem to clear in my mind is why 
heaters for business uses would be tax free and the household heaters 
would be taxed. Or are you advocating that all heaters be tax free? 
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Mr. Menvetson. I am advocating that all heaters be tax free, but I 
think if there was a choice the commercial heaters ought to be taxed 
and not the household type. I think General Motors can well afford 
to pay the tax, where the man who works for them can’t. 

fr. Foranp. You spoke my own mind there. How much of the 
a of the water heater is in the tank, and how much is in the heating 
unit 

Mr. Menvetson. You mean in the cost of the heater? The tank 
— I would say would be about a third of the cost of the complete 

eater. 

Mr. Foranp. One-third, did you say? 

Mr. Menpetson. Yes, sir. Two-thirds for the outside installation, 
burner controls, labor, and so on. 

Mr. Foranp. Thank you very much. Mr. Herlong will inquire. 

Mr. Hertone. I gathered from your statement, Mr. Mendelson, 
that your business is affected by this tax. Is that correct? 

Mr. Menvetson. Yes; it is. 

Mr. Hertonea. If every house that is built has to have a water 
heater, how can that affect your business? Wouldn’t it just affect 
the price of the house? 

Mr. Menpetson. It would affect the price of the house, No.1. And 
in new homes, new homes don’t quite take a third of the national pro- 
duction of water heaters. Over two-thirds of the production are 
replacements. 

r. Hertone. All water heaters? 

Mr. Menpvetson. All water heaters, gas, oil, and electric. Over two- 
thirds are replacements. 

Mr. Hertone. How do your sales compare now with recent years? 
Have they been up, or down? 

Mr. Menvetson. You mean this year? 

Mr. Hertonea. Yes, sir. 

Mr. Menvetson. Well, roughly, the sales this year are about 20 
percent above 1952, 1953, and 1954. 

Mr. Hertone. You are operating at a profit ? 

Mr. Menvetson. In most of the previous 3 years none of us made 
any money. I know our company did not make a dime in those 3 
years. This year, with a 20-percent increase in business, it looks like 
we will make about 214 percent after taxes. That is not making 
money. 

Mr. Hertone. Your increase is in line with that of other manufac- 
turers generally ? 

Mr. Menvetson. In water heaters. But water heaters are far 
below a lot of other industries. For instance, the auto and other 
industries are way ahead of the 20 percent. 

Mr. Mason. I think you have made a good witness, and you have 
made a good case. 

Mr. Foranp. We thank you for the information you have given 
the committee, Mr. Mendelson. 

Mr. Menpetson. May I give you this telegram from NEMA, in 
which they ask me to appear for them ? 

Mr. Foranp. Without objection, that will be included in the record. 
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(The telegram referred to follows:) 


New York, N. Y. 
L. R. MENDELSON, 
President, the Hotstream Heater Co., 
Care of James R. Lee, Esq., 3393 South Stafford S‘reet, 
Arlington, Va. 

Thank you for opportunity to see statement you propose to submit to House 
Ways and Means Subcommittee on Excise Tax Technical and Administrative 
Problems. Electric water heater manufacturers as represented in NEMA elec- 
tric water heater section who make 70 to 75 percent of electric storage type 
water heaters are wholly in agreement with your position and you are author- 
ized to so state to subeommittee. However, would you also point out that while 
this association recognizes limited scope of these hearings would like to state 
for the record that it is opposed in principle to all discriminatory excise taxes. 
The situation which you outline in your statement is a good example of type of 
situation which is brought about by discriminatory excise taxation. 


JosEPH F. MILLER, 
Managing Director, National Electrical Manufacturers Association. 
Mr. Foranp. The next witness on the calendar is Mr. Sigurd 
Tranmal. 
Will you give your name and your address and the capacity in which 
you appear for the benefit of the record, please ? 


STATEMENTS OF SIGURD TRANMAL, TAX MANAGER, STROM- 
BERG-CARLSON DIVISION OF GENERAL DYNAMICS CORP., AND 
GLEN McDANIEL, GENERAL COUNSEL, APPEARING ON BEHALF 
OF THE RADIO-ELECTRONICS-TELEVISION MANUFACTURERS 
ASSOCIATION 


Mr. Tranmau. My name is Sigurd Tranmal. I am tax manager of 
the Stromberg-Carlson Division of General Dynamics Corp. I am 
appearing for the Radio-Electronics-Television Manufacturers Asso- 
ciation as a member of its tax committee. We appreciate the oppor- 
tunity to appear before you and call to your attention some of the 
problems of our industry in administering the Federal excise tax on 
radio and television receiving sets under sections 4141 and 4142 of the 
Internal Revenue Code of 1954. 

At the last session, Congress enacted Public Law 367 (H. R. 7024) 
which eliminated many of our administrative problems. On behalf 
of the industry I wish to express our appreciation to the members of 
the Ways and Means Committee for taking this wise and constructive 
approach to our excise-tax difficulties. We believe Public Law 367 
has greatly simplified administration of the radio-television tax 
by 

1. Clarifying the original intention of Congress to limit the tax 
on sets to those of the entertainment type; and 

2. Limiting the tax on components to repair and replacement 
sales of certain named components which are suitable for use as 
parts of such entertainment sets. 

There still remain, however, a number of administrative situations 
which call for attention. 

Many excellent statements have been presented in these hearings 
which have analyzed the difficulties in the administration of the man- 
ufacturers’ excise tax. I would like to take a slightly different ap- 
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proach and emphasize the practical day-to-day problems of a typical 
manufacturer. 

t us take the case of a company that manufactures many articles, 
some of which are taxable and some are not. Someone in the com- 
pany has to decide which articles are taxable and what action will be 
taken by the company in self-assessing and paying the tax. 

One thing that is frequently overlooked is that the taxpayers prob- 
ably have more to do with administering the excise tax than does the 
Internal Revenue Service. We must prepare procedures and instruc- 
tions which will inform all the employees of the company concerned 
with the matter; otherwise we cannot discharge our responsibilities 
as tax collectors. 

It is essential that a manufacturer know the effect of the excise tax 
before a sale is made. The excise tax, if appplicable, may even exceed 
the profit on the transaction. Failure to recognize this cost in setting 
the selling price may turn a profit into a loss, while erroneous inclusion 
of this cost would give a price advantage to a better informed 
competitor. 

I would like to mention the principal subjects we deal with in the 
administration of the excise tax. These are: 

I. Identification of taxable articles. 
II. Exemptions. 
III. Basis for the tax. 
IV. Credits and refunds. 
V. Review of rulings and assessments. 


I. IDENTIFICATION OF TAXABLE ARTICLES 


The first problem we have is to determine which articles are subject 
totax. It is normally necessary to itemize in detail the specific articles 
which are taxable. Also to avoid misunderstanding, it 1s often neces- 
sary to list articles which are not subject to the tax. Obviously these 
determinations must be made specific enough to inform the various 
clerical, sales, and administrative personnel of the company. You can 
readily appreciate that many of these individuals are unfamiliar with 
the statutory language. The tax administrator in a company, there- 
fore, must partially assume the role of the Internal Revenue Service 
in determining which articles are taxable and this he must do at his 
own jeopardy in the absence of definitive regulations or rulings. 

Requlations.—The regulations issued under the 1939 code and 
which are still in effect pending reissuance under the 1954 code offer 
little help along these lines. For example, the chief taxable item 
under the radio tax is a radio receiving set. Even though the term 
has been in the statute since 1932, there is no definition in the regule- 
tions of this basic taxable article. While it may be a difficult definition 
to develop, it is desirable in the interest of good administration. 
Changes should be made in it from time to time as may be required. 
This would provide the industry with current information on the 
articles to which the manufacturers’ excise applies. 

Rulings.—It is not at all unheard of for two manufacturers of the 
same articles to have received conflicting rulings from the Service. 
One ruling may hold the article to be tax exempt while the other ruling 
may determine that the article is taxable. Since neither ruling is pub- 
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lished, the article may be taxed to one seller and not to another. An 
example of this was the treatment of hi-fidelity amplifiers. No rul- 
ing has yet been published, although the Service has apparently re- 
solved the conflict in its private rulings. : 

With the development of specialized electronic devices, there has 
come the production of subminiatures tubes which play an important 
part in military equipment. Manufacturers of our industry were 
greatly interested in finding out whether subminiature tubes were 
subject to the excise tax. The Service issued a private ruling to one 
manufacturer but it was not until about 13 months later that this rul- 
ing was published for the information of all. 

We have been informed that the publication of excise tax rulings 
would increase under the Service’s publication program which was 
revitalized in 1953. Since that time, however, only five rulings have 
been published on items produced by our industry. We recommend 
that until there is adequate material for the guidance of taxpayers, 
all excise tax rulings be published. Each ruling should include a state- 
ment of the criteria on which the determination is based. Publication 
will serve to eliminate inconsistencies in private rulings since the 
published ruling overrules a contrary private ruling. Full publica- 
tion will greatly assist the manufacturer who must know the tax con- 
sequences of a sale, and substantially reduce the necessity for repeti- 
tive private rulings. 

In connection with the matter of publication of rulings, I would like 
to refer to specific problems in the taxation of radio and television 
components. In order to determine the taxability of one of these 
items it is necessary to decide whether the item is suitable for use in 
a radio receiving set. The Service, I would like to say, has been 
making a real effort to apply this test in a constructive manner; but, 
as you will see, it is an extremely difficult problem. With the develop- 
ment of electronics in recent years, it is almost impossible for the 
Service with its limited staff to know, for example, whether one of the 
numerous tube types produced could possibly be used in the radio re- 
ceiving set mentioned earlier. Not more than 25 percent of the types 
of tubes are primarily designed for use in the usual home-type enter- 
tainment set. The balance of the tube types are especially designed to 
perform a particular function in some technical electronic equipment. 
It may be engineeringly possible for one or more of this group to be 
used in a radio receiving set, but it is unlikely that this would occur. 

We believe our industry would cooperate with the Service in de- 
termining, for example, the types of tubes used in entertainment type 
sets. Under such a procedure our industry would prepare a list of all 
such tubes and transmit it to the Service for publication. This would 
help ease the administrative problems of the Service. 

We think the administration of the tax on radio and television could 
be further simplified by limiting the tax on components to tubes for 
entertainment type sets. This could be done without substantial loss 
of revenue because such tubes now produce the bulk of the revenue 
under the tax on radio and television components. 


Il. EXEMPTIONS 


Administratively speaking, exemptions present a larger problem 
than one would expect. As this committee is aware, there are nu- 
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merous exemptions from the excise tax. These exemptions cover sales 
for export, sales to State and local governments, sales to diplomats, 
and sales for further manufacture. For each of these there is a dif- 
ferent exemption procedure. For example, it is necessary in the ex- 
port situation for the manufacturer to know at the time of the sale 
that the article is for export. No prior notice need be given to the 
manufacturer in the case of subsequent sales to States and cities. Only 
manufacturers can sell tax free to diplomats. It is the view of our 
industry that one exemption procedure should cover all exempt sales, 
whether the sale is made by the manufacturer, the wholesaler, or the 
retailer. It would make for administrative simplicity to permit the 
manufacturer to make tax adjustments in all cases, akon or not 
he was advised in advance of the tax-exempt status of the sale. 


III, BASIS FOR THE TAX 


The amount of tax payable by a manufacturer may vary with re- 
spect to an identical article, depending upon whether it is sold to a 
distributor or to a dealer. 

In the case of a sale to a distributor, the tax applies directly to the 
price to the distributor. In the case of a sale to a dealer, the tax ap- 
plies to the price to the dealer, which is higher, of course, than the sales 

rice to the distributor. It seems inappropriate that a greater tax 
bution should have to be borne by a manufacturer on his sales to 
dealers than on his sales to distributors. Such a situation leads to 
contrivances like special distribution subsidiaries which can buy 
from the parent manufacturer at the price at which sold to 
distributors, 

Section 4216 (b) of the code now provides relief in the case of sales 
at retail by a manufacturer. The manufacturer is allowed to com- 
pute his tax on the basis of his ordinary sales price to distributors. 

H. R. 7188, introduced in the 84th Congress, would extend to man- 
ufacturers with respect to their sales to dealers the same relief as is now 
extended to them with respect to their retail sales. We urge enact- 
ment of this bill. 

Our members are also concerned over the amount of tax paid when 
a television set or a piece of radio equipment is leased rather than sold. 
When a set which normally sells for $200, for example, is leased for a 
total of $250, including maintenance and repair, the manufacturer 
will have to pay a tax of $25 per set. This is $5 more than the $20 he 
would have paid upon an outright sale, without any repair or main- 
tenance commitment. Since the tax should be measured by the sale 
price, we recommend that the tax base be limited to the price at which 
the manufacturer normally sells his products. This principle would 
apply equally where a manufacturer uses a taxable article such as a 
television set in a sound distribution system which he leases. In both 
cases, the taxpayer should be permitted to pay the tax on an install- 
ment basis as the rental payments are received. 


IV. CREDITS AND REFUNDS 


_ Another difficulty our industry experiences arises from the provi- 
sion in section 6416 of the code, which requires that a manufacturer, 
in order to pursue a claim for refund in the courts, must show that he 
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has not passed the tax on to the ultimate consumer. This turns out 
to be an almost impossible burden for the manufacturer to meet, for 
who is to say what part of the selling price is ascribable to any particu- 
lar element of cost. 

A manufacturer’s selling price is set by competition. The excise 
tax is imposed on the manufacturer, not the customer, and is part of 
the cost, just as are any other taxes such as property, State, occupa- 
tional and the like. In seeking an income tax refund, the taxpayer 
does not have to show that he has borne the burden of the tax. The 
same treatment should apply with respect to the excise tax and the 
obligation of proving that the tax has not been passed on should be 
deleted from the law. 


V. REVIEW OF RULINGS AND ASSESSMENTS 


Finally, the cumbersome and expensive procedure which must now 
be followed to obtain judicial review of potential excise tax liabilities 
should be revised. If a taxpayer disagrees with a ruling issued by 
the Internal Revenue Service or with an assessment of tax, there is no 
higher level to which he can appeal for review except by paying the 
tax. After payment he can file a claim for refund and after 6 months, 
or prior disallowance, he can file suit for the tax in a distri¢t court or 
the Court of Claims. Having paid a tax which he claims was erron- 
eously or illegally collected, he faces the additional task of proving 
that the burden of the tax imposed on him was borne by him. As we 
have previously indicated, this proof of the burden requirement is so 
difficult to meet that it deters taxpayers from seeking court interpre- 
tations. Consequently, there are very few judicial decisions inter- 
preting the excise tax law. 

We recommend that a board of review or court be established or 
authorized to review excise-tax rulings and proposed assessments in 
a manner similar to the review of income-tax deficiencies by the 
United States Tax Court. 

Our industry has been of the opinion for some years that the excise- 
tax system has not received the attention it should have from the 
Service and the Treasury. The excise tax is greater than the income 
tax paid by manufacturers with respect to articles subject to excise 
tax. Even where a transaction results in a loss for income-tax pur- 
poses the Government, nevertheless, receives 10 percent of a manu- 
facturers’ sale price. In order for the income tax to equal the excise 
tax on taxable articles, the profit before Federal income tax must 
amount to 20 percent of sales. Few companies enjoy such a profit 
margin. It is patently unfair for this tax to continue as part of our 
system without having an overall revision. The income tax has been 
the subject of great adminstrative change and improvement, but this 
is not true in the excise area. We hope that these hearings will lead 
to substantial improvements in the administration of the excise taxes. 

Before closing my remarks, I would like to refer briefly to a com- 
ment made by Mr. Dan T. Smith, the Special Assistant to Secretary of 
the Treasury, to the effect that the exemption of UHF and color tele- 
vision sets until they become established would constitute a concealed 
subsidy and that it would be better to provide a direct subsidy so that 
the cost would be known. We think his comment overlooks the fact 
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that we have a selective excise-tax system and that only a relatively 
few articles are subject to the tax. To say that the omission from 
taxation constitutes a subsidy, is to say that all items not selected 
for tax are subsidized. This ignores established canons of selective 
excise taxation. With few exceptions, of which UHF and color 
television are the most notable, Congress has deliberately selected 
only those articles with such well-established markets that they could 
carry the special burden of the selective tax and yet yield substan- 
tial revenues with relatively slight administrative cost. 

Consider the case of black and white television. During the first 
4 years that black and white sets were on the market, they were 
spared from excise tax. When it was imposed, at the outbreak of 
the Korean war, the industry had grown to the point where the 
Government collected more than $100 million of excise tax on black 
and white sets in the first 12 months of the tax. The tax on color tele- 
vision has yielded much less than $1 million. Although this is small 
from the standpoint of the revenues, on a per set basis, it is enough 
to discourage buyers needed to establish important new markets and 
sources of revenue and employment. 

I would like to express our thanks, Mr. Chairman, for this oppor- 
tunity to appear before your committee. 

Mr. Foranp. Does that conclude your statement ? 

Mr. TRANMAL. Yes, sir. 

Mr. Foranp. Are there any questions ? 

Mr. Keogh will inquire. 

Mr. Kroeu. Mr. Tranmal, I would like to refer to your statement 
in the first paragraph on page 4, with respect to that private ruling 
that was not made known until 13 months later, and to ask you if 
you would be good enough to explain to us what the effect of that 
was on either the manufacturer who obtained the ruling or com- 
petitors. 

Mr. Tranmav. Well, I will try. The manufacturer who knows that 
his article is subject to tax must include the tax in his cost figures, 
of course, and endeavor to recover it in the selling price, for that is 
the only place, as you know, where he can obtain the funds to cover 
all of his costs. 

In the case of a manufacturer who excludes, knowingly or other- 
wise, the excise tax, he may base his selling price on a lower cost and 
thus arrive at a lower competitive selling price; so that it involves 
the matter of unfair competition. : 

And also, if I may add, then at a later date, assuming that the Treas- 
ury Department and the Service would find that the article was sub- 
ject to tax, the one who had not obtained sufficient money in his sales 
taxes to cover it could be bankrupted from having to pay the 
assessments. . 

Mr. Kroau. You made a general statement with most of which-it is 
difficult to disagree. But I am asking you specifically about that rul- 
ing that you referred to. Now, in that ruling did the Service hold 
that the item was subject to tax, or not ? 

Mr. Tranmat. May I refer that question to Mr. Hedrick, special 
counsel to the tax committee on tax matters? He is more familiar 
with the details on that. 
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Mr. Keocu. Will you be good enough to give your name to the 
reporter, Mr. Hedrick ? 

Mr. Hepricx. My name is F. Cleveland Hedrick. I am special 
counsel to the tax committee of the Radio-Electronics-Television 
Manufacturers Association. 

I believe that ruling, Mr. Keogh, was that that subminiature tube 
was not taxable. . 

Mr. Krocu. And during the period when the ruling was not pub- 
lished, were the other manufacturers of that type of tube paying tax 
on them ? 

Mr. Heprick. I assume that some of them were, because they did 
not have the benefit of that ruling and were making up their own 
minds as to what the law provided with respect to that. 

Mr. Keocu. Well, did any of them, to your knowledge, accidentally 
conclude that it was not subject to tax during the period when the 
ruling was not published ? 

Mr. Hepricx. I have no knowledge that any of them did. 

Mr. Krocu. But it is possible? 

Mr. Heprick. It is possible; yes. 

Mr. Kroon. In other words, if the ruling had been published as soon 
as it was made, it would have clarified for the industry that problem 
and would have informed the industry with respect to the position, 
right or wrong, that the Service had taken. 

Mr. Heprick. That is right. 

Mr. Kroon. Now, Mr. Tranmal, I notice on page 7 you make the 
suggestion that in certain instances the manufacturer should be per- 
mitted to compute the tax on the basis of his normal sales price. 
Would that not open an area for further controversy between the tax- 
payer and the manufacturer as to what is the normal sales price? 

Mr. Tranmat. I don’t think that it would result in any irresolvable 
controversy, Mr. Keogh. 

Mr. Kroon. Well, wouldn’t that be particularly true if the manu- 
facturer adopted as a distribution method the employment of a 
wholly owned distributing subsidiary ? 

Mr. TrRaNMAL. Some companies have done that. As a matter of 
fact, we explored that possibility in our own company, purely for 
the purpose of lowering the excise-tax base. 

Mr. Keocu. But obviously if the distributing organization is a 
wholly owned subsidiary of the manufacturer, then any lessening of 
the cost within that distribution system might result in an extraordi- 
nary profit for the manufacturer. In other words, by the relative 
arbitrary system of lowering the sales price to the distributing sub- 
sidiary, therefore lowering the base upon which the tax is computed, 
you reduce the burden of the tax, don’t you? 

Mr. Tranmat. ‘That is right, yes, 

Mr. Heprick. May I givea further answer to that? 

Mr. Krocu. We are here for information, so any you think you have 
we would like to receive. 

Mr. Heprick. The proposition involved is again in this competitive 
area. The standard that we are trying to meet here is the manufac- 
turer that uses no other distribution system except sales to distributors. 
Now, a company competing with that company may use in part a dif- 
ferent system, that is, to sell part of his products to dealers, and so it 
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is to put him on the basis with the man with the distributor method 
that we are suggesting this method of handling. 

Now, the price that you arrive at for the base has to be comparable 
to the price of the sale to distributors. You are not getting a break. 

Mr. Krocn. There will be no sales to other distributors. The en- 
tire output may be distributed by the wholly owned distributing 
subsidiary. 

Mr. Heprick. Well, thatistrue. But that is no different a problem 
than you have now in administering the sales at retail. You could 
have a company that does nothing but make its sales at retail, and 
you have the problem of arriving at a constructive base. And at that 
point you do have to consider what other manufacturers are doing in 
arriving at a constructive price. 

Mr. Kroau. Do I understand you correctly when I say that you are 
contending that the method of distribution is in part if not wholly 
debuemined by the incidence of an excise tax ? 

Mr. TranMat. I would say in part. 

Mr. Krocu. You would say in part? 

Mr. TranMat, Yes, indeed, sir; very much so. In fact, in our own 
company we very seriously considered the matter of specially organiz- 
ing a subsidiary merely for the purpose of obtaining a more beneficial 
treatment of excise taxes. 

Mr. Kroeu. Well, following up on that, do you adopt the system 
that yields to Government the greatest revenue, or the least ? 

Mr. TranmMau. We try to arrive at the proper revenue, sir. 

Mr. Krocu. What do youconsider proper? You try to reduce your 
tax burden as much as you properly may ; don’t you? 

Mr. Tranmat. That is right; yes, sir. And may I say that we are 
competitively obliged to do that; for we compete with the firms which 
have sales subsidiaries, and their excise tax base is the manufacturers’ 
price to the subsidiary. 

Mr. Kroeu. Is that abnormally below the manufacturer’s cost ? 

Mr. Tranma. Oh, no, sir. That must be on an arm’s length trans- 
action. 

Mr. Kroeu. Because your competitors who indulge in that method 
of distributing are doing it arbitrarily and perhaps improperly to re- 
duce their excise tax burden ? 

Mr. Tranmat. I would say that those prices must be on an arm’s 
length basis. 

Mr. Keocu. I am not going to pursue this any further, except to 
make this statement: that the one fear that I have, as I listened to 
some of the statements that are made to this subcommittee, is that it 
may be quite possible that in attempting to correct some of the technical 
difficulties we may be opening up wider areas of problems for industry. 
And I wouldn’t want to go into that too quickly. 

Mr. Tranmat. Well, may I say, as to that, that the Service has the 
same problem with respect to subsidiaries in income-tax problems. 
The transactions between them must also be at arm’s length. 

Mr. Kroer. Well, I don’t know too much about it, but I thought that 
the rules with respect to consolidated returns were fairly well estab- 
lished. I am not certain of it, however, but in any event, your advocacy 
of the use of the normal sales price would seem to be counter to the 
suggestion that was made yesterday, that the standard be the lowest 
wholesale price. You are not urging that ? 
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Mr. Tranmat. I wouldn’t object to it. 

Mr. Foranp. Mr. Herlong will inquire. 

Mr. Hertone. You stated that your company investigated the pos- 
sibility of setting up your own distributing system, but that you 
abandoned that plan. Did you find after your investigation that it 
would have resulted in more tax, rather than less tax ? 

Mr. Tranmau. Well, if we had set up a subsidiary, we would have 
reduced our excise taxes by quite a considerable amount. But there 
then became involved the matter of administration and personalities, 
and so forth, in operating the subsidiary company. 

Mr. Hertone. There were other considerations that made you make 
that decision ? 

Mr. TranMAt. There were other considerations which caused us to 
refrain from organizing the subsidiary at that time. 

Mr. Foranp. Following on that same thought: As to the idea of 
establishing a subsidiary so as to, as one consideration, reduce taxes, 
the Service has the authority under existing law, I understand, to fix 
a fair manufacturer’s tax. 

Mr. TRANMAL. Yes. 

Mr. Foranp. And therefore they could handle that problem if you 
did go into the idea of having your own distributing system; is that 
correct ? 

Mr. TranMat. I think so. 

Mr. Foranp. Now, on page 4, at the bottom of the second paragraph 
of your statement, where you refer to the fact that only five rulings 
have been published on items produced by your industry, the last 
sentence reads: 

Full publication will greatly assist the manufacturer who must know the tax 
consequences of a sale, and substantially reduce the necessity for repetitive pri- 
vate rulings. 

Do you have any specific ruling in mind that should be made that 
has not been made? If we could be specific, here, you would be helping 
not only the committee but also the Service. 

Mr. ‘TRanmMAL. May I refer that to Mr. Hedrick? Because he sits 
in the crosslight of a lot of tax problems and probably has more specific 
knowledge on that. 

Mr. Foranp. That will be perfectly all right. 

Mr. Hepricx. I think in this industry, Mr. Chairman, matters like 
cooperative advertising and the warranty situation and things of that 
kind have general applicability to all of these taxpayers, and it would 
be helpful to have published rulings in those areas particularly. 

Mr. Foranp. Those are the only areas at the present time that you 
‘an think of; is that right? 

Mr. Heprick. Those are the only areas of general applicability that 
occur to me at present. 

Mr. Foranp. Is it not true that the rulings now cover those points 
that you the just mentioning ? 

Mr. Hepricx. The warranties and the cooperative advertising? 

Mr. Foranp. Yes. 

Mr. Heprick. I don’t believe the published rulings cover that. 
There are rulings. Sometimes it is hard to distinguish between which 
are published and which are not. Because the industry committee, of 
which Mr. Tranmal is a part, does its best to try to acquire from 
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individual companies their private rulings and to distribute them 
around for the benefit of everybody. But that is a matter of com- 
petition, at times, and some people don’t like to disclose what rulings 
they have. 

Mr. Foranp. Well, if there should be some specific ruling that you 
believe that should be published that has not been arma it would 
help the committee very much if you would furnish that information 
for the record. 

Mr. Tranma.. All right, sir. 

Mr. Kroeu. Mr. Chairman, on that point may I ask one further 
question ¢ 

Do you find any resistance on the part of the Service to informing 
you of any rulings it has published, or rulings it has made whether 
published or not ? 

Mr. Tranmau. The Service as I understand it pursues the policy 
of not making available to others private rulings. They are con- 
fidential between the Service and the party which asks for the ruling. 

Mr. Krogu. Well, then, getting back to this lapse of 13 months 
on the ruling on the subminiature tubes, you tell us today that only 
one manufacturer of those tubes requested a ruling ? 

Mr. Tranmat. Why, I don’t have specific knowledge as to which 
others, or how many didn’t, because that information is not published, 
Mr. Keogh, and it is unavailable to us through normal channels. 

Mr. Krocu. Then you do not know whether there were other similar 
rulings published in the 13 months you say elapsed between the making 
of the ruling and the publishing of that particular one? 

Mr. Tranmau. There were no similar rulings published although 
some private ones may have been issued. We cite this as an example 
of what we feel is an unusually long delay. We as taxpayers, of 
course, must go on from day to day making our decisions on how to 
apply the tax. And we would like very prompt published rulings, so 
that we could all be treated on the same basis. 

Mr. Krocu. But I cannot understand—I may be a little dense—why 
if there were a number of manufacturers in a similar situation they 
would assume to proceed entirely on their own thinking. And if they 
did elect. to do so, it would seem to me that they would elect to accept 
the responsibility for it. For if the right to obtain a determination 
letter in the first instance, or a ruling, applies to one, it applies to all. 

Mr. Tranmau. That is why we think that the rulings should be 
published for the knowledge of all. 

Mr. Foranp. Mr. Tranmal, we thank you for the information you 
have given to the committee, and I assure you that it will be con- 
sidered seriously. 

Mr. Tranma. We appreciate your very kind attention, Mr. Chair- 
man. We thank the members of your committee. 

Mr. Krocu. Why don’t you have your other associate put his name 
in the record ? 

Mr. McDantet. I am Glen McDaniel, general counsel of the Radio- 
Television Manufacturers Association. I came up here because we 
thought you might ask questions about color television and UHF, 
and I was ready to talk about that matter. 


Mr. Foranp. Do you have a comment on that, that you would like 
to make? 
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Mr. McDanret. I am here to answer any questions that the com- 
mittee might ask. 

As you see, Mr. Tranmal’s statement included a refutation by 
R. E. T. M. A. of the comment made by Mr. Dan T. Smith of the 
Treasury last week. We disagree with his views on the matter of 
exemption of color and UHF television sets from the tax. He said 
that would amount to a subsidy, and if you wanted to subsidize new 
products, you should have a direct subsidy, so that the costs would be 
known. 

We think that is very erroneous thinking, because we have a selective 
excise tax system, and to fail to select a new product for imposition 
of a tax is not to subsidize it. That would be saying that 95 percent 
of the products produced in America are subsidized, you see. 

We say that UHF and color sets should be relieved of this tax, 
because they are new products which have not yet been established, 
and because it would promote the public interest to free them of 
the burden of an excise tax until they can become established, and that 
what we are saying is consistent with the time-honored policy of the 
Congress, which is not to select a new product for imposition of tax 
until it has become established and produces revenue. That was 
true in the case of radio sets, it was true in the case of television sets, 
it was true in the case of phonograph records, which are the articles 
that we as an industry know about. And we think it is a mistake from 
the public interest point of view to impose this tax on color television 
while we are trying to give birth to a new industry. We think that 
color television is going to bring great benefits to the American public. 


Itisanewthing. Itisa wonderful thing. 


Mr. Foranp. It is not being taxed now? 

Mr. McDantet. Yes; it is. And it should not be. We think it is 
not simply an improvement to a black and white set; that it is some- 
thing new, something different, and something very wonderful. But 
the economics of the broadcasting industry is very difficult. You have 
always a hen and egg problem when you introduce a new broadcasting 
service. That is, you can’t sell sets until you have programs, and you 
can’t put programs on the air until you have sets in the homes of the 
people; so that you have a stalemate. And during that period of 
time, you should never impose a selective excise tax on the product 
that you are trying to get into circulation in the homes of the people. 

Now, we think it is a mistake that Congress should rectify. 

Mr. Foranp. Mr. Mason? Any questions? 

Mr. Mason. Yes, I have just this comment. I think the word “sub- 
sidy” as Dan Smith used it is the wrong word entirely. It has no 
place in this. But I do think inequity is the thing we have got to 
look out for in this excise tax field, this selective excise tax field. 

Mr. McDantet. That is correct. 

Mr. Mason. And it is inequity that I think we should stress rather 
than so-called undefined subsidy, because we don’t tax it. 

Mr. McDantet. That is an excellent statement. I subscribe to that 
a hundred percent. 

Mr. Krogu. Mr. Chairman, I would like to make the statement that 
from what little I have heard, and unless something is done about 
UHF, whether you have or do not have an excise tax will probably 
become somewhat academic. But in line with your theory of waiting 
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for development, I would like to ask you this question. Do you think 
that the employment of these transisters has now reached the point 
where the Congress might select that as an item for an excise tax? 

Mr. McDante.. No; I don’t think they have reached that point. 
And I doubt if you ever will reach the point, for the reason that, if 
I understand transisters correctly, you would never replace them in 
a set. And the tax on components is confined to repair and replace- 
ment sale of components. 

As for the transisters, they are new, and I don’t profess to under- 
stand all about them, but I think they would never be replaced in 
the set when the day comes when they are in your home, because their 
life is virtually perpetual. You would throw the set away. 

Mr. Keoeu. You appreciate that one of the problems with which 
this committee is always faced is that so many people can come to us 
and tell us what should not be taxed, but very few make any sug- 
gestions as to what should be. 

Mr. McDantet. Yes. Well, I can see that people would say a 
transister is like atube. But it is so different from a tube that I think 
you have a very different animal to deal with. 

I would like very much to comment on the UHF,if I may. That is 
a problem of public interest, and it calls for a great deal of wisdom, 
and certainly we in the industry don’t have enough wisdom to know 
the answer to the problem. 

The problem is that the provision which the Federal Communica- 
tions Commission has made for bringing television to the people of 
the United States is in danger of oagan: They have eahaea 82 
channels. Twelve of those are VHF channels, which are largely used 
and solidly established. But the remaining 72 are UHF channels. 
They are the channels which are relied upon to bring television to the 
smaller areas and the rural areas, and those stations are having great 
difficulty. Out of 35 million sets in the hands of the public, probably 
not more than 2 or 214 million sets are equipped to receive those 
channels. 

The Federal Communications Commission and the Interstate and 
Foreign Commerce Committees of the House and Senate are much 
concerned with this problem. 

The Chairman of the Federal Communications Commission has re- 
quested Congress to remove the tax on UHF sets as an incentive or an 
aid to move those sets into the hands of the public. They cost more. 
The people haven’t bought them as much as we hoped they would. 

So that if you take the tax off UHF sets, you do it in order to help 
solve a public problem. It is the problem of bringing television to 
all the people. 

Mr. Tranmat. Mr. Chairman, may I make an observation in respect 
to Mr. Keogh’s question about suggestions for taxing articles? 

Mr. Foranp. Yes. 

Mr. Tranmat. As you and the members of your committee know, 
there has been suggested, by people who have given a great deal of 
careful study to it, that a manufacturers’ excise tax be applied to all 
end products of manufacture rather than substitution for the existing 
selective tax. 

Mr. Mason. We know that pretty well. I have rubbed that in 
pretty much. 

Mr. Foranp. Thank you, gentlemen. 
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Mr. Tranmau. Thank you, Mr. Chairman. 

Mr. Foranp. Mr. Ernst E. Bareuther, controller of the Philco 
Corp., is our next witness. 

Mr. Bareuther, will you give your full name and the capacity in 
which you appear for the benefit of the record. 


STATEMENT OF ERNST E. BAREUTHER, CONTROLLER, PHILCO 
CORP., ACCOMPANIED BY HENRY WEAVER, WASHINGTON 
COUNSEL, PHILCO CORP. 


Mr. Barevruer. My name is Ernst FE. Bareuther; I am controller 
of Philco Corp. and its wholly owned domestic subsidiaries. 

Phileo Corp. heartily approves of the study undertaken by this 
committee of the structure and operation of the excise-tax laws and is 
genuinely anxious to assist the committee in any way possible. 

Phileo manufactures and sells a wide range of consumer goods, 
including among others, television receivers, home and auto radios, 
refrigerators, home freezers, electric ranges, washers, and air condi- 
tioners. In addition, it is one of the major suppliers of the armed 
services, manufacturing communications equipment, radar, guided 
missiles, and other electronic equipment. Its payment to the Govern- 
ment in manufacturers excise tax on its products during 1955 is ex- 
pected to be approximately $15 million. 

It is self-evident that the excise-tax revenues are not negligible 
from the standpoint of the Government. They are naturally of great 
concern to the manufacturers who pay them, especially since it must 
be remembered that excise-tax payments are in effect a cost of manu- 
facture which must be recaptured if the manufacturer is to survive. 
The range and complexity of the problems encountered in determin- 
ing the application of the excise-tax laws to our business operations, 
moreover, is a matter of great importance to us. 

Quite literally, scarcely a week goes by in which we do not encounter 
some difficulty in determining the proper application of the excise- 
tax law to some aspect of our operations. These questions must be 
resolved with the knowledge always in the back of our minds that 
if our competitors obtain a more favorable or more accurate solution 
than we, the results can be disastrous. We, and our competitors, 
suffer serious inconvenience and potential loss in making these deter- 
minations because of the continuing lack of published rulings even on 
points as to which the Service has taken a position in respect of the 
operations of some other taxpayer. 

But it is not the purpose of our testimony to expound on this general 
subject or even to attempt a presentation of a complete catalog of the 
difficulties and inequities we believe exist in this field. We are sure the 
committee will hear from other witnesses on many of the problems 
which we would include in such a recital. We therefore would like 
to assist the committee in its study by concentrating our testimony on 
two specific problems which we have found to be especially perplexing. 

The first concerns itself with intercompany sales within a given 
manufacturing entity, that is, where a parent manufacturing com- 
pany purchases components or finished products from a subsidiary 
company. The second problem arises in the requirement in the pres- 
ent law that prevents, except in the case of price adjustments, refunds 
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to the taxpayer of illegally or erroneously collected taxes where it 
is contended such taxes have been passed on to the ultimate consumer. 
It is our belief the law needs modification in both of these respects, 
and I should like to discuss them briefly. 


I. INTERCOMPANY SALES 


The statutory language pertinent to this problem underwent no 
material change with the enactment of the 1954 code. So far as 
concerns us here both the 1939 code, section 3441 (b), and the 1954 
code, section 4216 (b), in defining “sales price which is the basis of 
tax,” provide that— 

If an article is * * * sold (otherwise than through an arm’s-length transac- 
tion) at less than the fair-market price * * * 
the tax is to be computed on what the Internal Revenue Service con- 
cludes is the price at which such articles are sold by manufacturers 
in the ordinary course of trade. 

Before going further, I wish to call attention, for a moment, to the 
structure of the sentence involved. The words, “otherwise than 
through an arm’s-length transaction” are enclosed in parentheses. 
Thus the main emphasis of the provision is upon sales at less than 
the market price. What it plainly says is that the ordinary-course-of- 
trade price 1s to apply “if an article is sold at less than the fair-market 
price” unless it is so sold in an arm’s-length transaction. In other 
words, the reference to arm’s-length transactions is explicitly and 
solely an exception to the rule that less than fair-market-value sales 
are to be disregarded in fixing the tax base. 

It is not a provision that the ordinary-course-of-trade price is to 
be applied whenever an article is sold in a transaction which is not 
at arm’s length. Yet the Internal Revenue Service has interpreted 
the language as saying precisely that and, further, as creating a strong 
presumption that all sales at less than arm’s length are sales at less 
than the fair-market value. 

We believe it only fair to point out to you the courts have upheld 
the Service in its extreme position with respect to sales at less than 
arm’s length; but they have done so in cases involving clear efforts 
by manufacturers to avoid paying taxes in proper amounts. I am 
advised that it is questionable whether these cases support the length 
to which the Service has gone. As you doubtless know, some manu- 
facturers are completely integrated and manufacture all their prod- 
ucts in their entirety. More often than not, however, manufacturers 
buy from other manufacturers substantial parts or, indeed, completed 
units, then distribute them through their own distribution systems. 
Thus, two manufacturing companies which sell the same type of 
article may be taxed on an entirely different basis according to the 
source from which they acquire their products. That is, if a company 
has a subsidiary which manufactures a line of its products under the 
present Service rulings it is required to pay a tax based on a sale 
price to the distributor, which is higher than the price it would pay 
for the same products manufactured according to the same specifica- 
tions but purchased from an outside source. 

Obviously, there has to be some check on this situation as some 
manufacturers might well have intercompany sales that in fact are 
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not bona fide. But in any industry where it is a recognized practice 
for manufacturers to buy from other manufacturers, the law should 
require the fair-market price to be fixed on the basis of the ordinary 
sales price of such commodities from manufacturer to manufacturer. 
There should be no difference in tax simply because of a difference in 
method of doing business. 

A corollary to this suggestion is the recommendation made to the 
Ways and Means Committee by the National Association of Manu- 
facturers in August of 1953 that sales at other than the first level 
should have their fair price determined by some method of comparison 
with, or construction of, a fair sales price for that level. 


Il. ABOLITION OF THE “PASSING ON” LIMITATION ON REFUNDS 


In any industries as competitive as the electronic and appliance 
fields in which Philco operates, no manufacturer can set a price on his 
products merely according to his own whim. All prices have to be 
competitive. This means that they must be the lowest possible price 
which will still return sufficient profit to enable the manufacturer to 
survive. Obviously a manufacturer who fails to include in the price 
of his goods the necessary costs he expects to incur cannot survive. 
The excise tax is a substantial element of such cost and, as any other 
cost, must be recovered out of the sales price charged to the manufac- 
turers’ customers. In this sense all taxes are passed on to the ultimate 
consumer, which is, of course, also true of all other costs such as patent 
royalty payments, labor, overhead, and so forth. 

There has been a growing tendency in the excise-tax field to look 
upon the tax in a different ight from the other elements of cost that 
make up the total price. Growing out of this thinking has come the 
concept that where a manufacturer overpays the tax he is not entitled 
to a refund unless he can show that the overpayment was not passed 
on to the ultimate consumer. 

Manufacturers’ excise taxes in our industries are seldom shown as a 
separate item of price. Prices are established more by competition 
than they are by the cost of the item. Out of that price we, as manu- 
facturers, have to pay all costs of materials, labor, overheads, and, 
among other costs, excise taxes. If we overestimated the excise tax 
and included a larger amount than was necessary as an element of 
cost, we have by the same token reduced the estimated amount of 
profit which we believe we will realize on the goods sold. Instead of 
having passed on an undue burden in the form of higher tax to the 
ultimate consumer, we have simply failed to make the profit on a prod- 
uct which we would normally have been entitled to under our free- 
enterprise system. 

The Service is explicit in its position that the ultimate purchaser is 
not the taxpayer even though the manufacturer of necessity has in- 
cluded the tax in the purchase price. It looks only to the manufac- 
turer for the payment of the tax and holds the manufacturer fully 
responsible for such tax regardless of whether or not the manufacturer 
has made adequate provision for the amount of the tax in the purchase 
price of the goods sold. If Philco, for example, underestimates its 
tax liability, its profit must be reduced accordingly. The Service will 
insist upon the full amount of the liability being paid regardless of 
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how much Philco may have been able to charge its ultimate customer. 
This is true even though Philco can show that in arriving at its cost 
it underestimated the tax. Conversely, however, if Philco overesti- 
mates and pays more than the tax due, the Service will not repay the 
excess amount unless Philco can show that the overpayment was not 
passed on to the ultimate consumer in the price of the goods. 

Perhaps the most extreme situation in this connection is reached 
in the case where there has been an overpayment and underpayment 
of taxes with respect to the same period of time. Let us assume that 
a manufacturer produces two different products, each of which is 
subject to excise tax; for example, television receivers and refrigera- 
tors. Let us further assume that the correct excise tax due on the 
manufacturer’s sale of television sets is $700,000, and the comparable 
amount on refrigerators is $300,000. 

Assume that this manufacturer, in perfect good faith, underesti- 
mates the amount of tax due on television receivers so that he pays 
$600,000 instead of the $700,000 that was actually due. With respect 
to refrigerators, the manufacturer, again in good faith, estimates and 
pays taxes in the amount of $450,000. Now at this stage the Govern- 
ment has received a total tax payment of $1,050,000, $50,000 more than 
the total tax liability of the manufacturer. However, the Service 
insists that if the manufacturer has included the tax as an element 
of cost in his price, and thus has passed it on to the ultimate consumer, 
the Government is entitled not only to keep the $50,000 overpayment 
but to assert a deficiency of $100,000 as being due on the television 
sales. 

It is our belief the statute does not warrant this construction. 
Nevertheless, it is the official position of the Service and illustrates 
the extreme which can be reached under the “passing on” provision. 
I might say, in passing, that while the examples that I have given 
involve two different products, the same result can be reached on the 
same product. Also I should like to remind you gentlemen that in 
estimating the amount of tax it is quite easy for a taxpayer to err. 
Indeed the Service has in many cases issued rulings which have later 
had to be reversed and competing manufacturers may even receive 
different rulings on the same subject. 

For the reasons stated it seems to us the way to improve this situa- 
tion is to revise sections 6415 and 6416 of the Internal Revenue Code 
to eliminate the limitation on refunds or credits contained in the 
“passing on” provisions. I am sure you will find any benefits result- 
ing from recoupment of excise tax would be passed on by the manu- 
facturers in the form of lower prices wherever possible. 

Thank you very much for listening to me. 

Mr. Foranp. That concludes your statement ? 

Mr. BareutuHer. Yes, sir. 

' Mr. Foranp. Are there any questions? Mr. Mason? 

Mr. Mason. In connection with your second point, the limitation 
on refunds, you maintain, as I understand it, in your statement, that 
an excise tax is part of the cost of producing the goods, and second, 
that the manufacturer is nothing but a tax collector of that tax and 


net a taxpayer. It is the consumer that pays the tax, actually, isn’t 
it 


_Then when the Service says, “Now, you have got to prove that you 
didn’t pass it on,” the Service is not factual in its attitude on that 
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matter, and you think that part of the law should be wiped out. Is 
that it? 

Mr. Bareutuer. Apropos of your first point, Mr. Mason, it is our 
contention that the excise tax is as much as element of cost to us, as 
a manufacturer, as any other element of cost. 

Mr. Mason. I agree. And it should be. But they don’t acknowl- 
edge that. 

Mr. Barevtuer. That is correct. 

Mr. Mason. That is all, Mr. Chairman. 

Mr. Foranp. Mr. Keogh ? 

Mr. Kroon. Mr. Chairman, I would like to ask Mr. Bareuther 
whether he has any specific instances in his company’s operations 
where he would like now to have a ruling from the Service which 
he has not received. 

Mr. Bareutner. With respect to the passing on provision ? 

Mr. Kroon. With respect to anything. I mean, in your statement 
you make mention of the need for extended publishing of rulings. 

Mr. Barevtuer. May I refer that to our counsel ? 

Mr. Foranp. Before you do that, will you identify the men who 
are with you, so that we may know who they are? 

Mr. Weaver. My name is Henry Weaver. I am Washington coun- 
sel for Phileo and have been for some 20 years. We handle all of 
the Washington matters, which include excise taxes. This is my 
partner, Mr. Cooley, who handles the details in excise-tax fields in 
our office. 

I might say that the fact that there are three of us here is an indi- 
cation of the complexity of this whole subject. If we brought every- 
one here who had to do with excise taxes at Phileo, we would need 
quite a few more chairs. 

Mr. Kroci. Excuse me. That in part is due to the magnitude of 
your operations, isn’t it ? 

Mr. Weaver. And the complexity of the taxes. 

Mr. Krocn, Well, they are interrelated, I would say. 

Mr. Wraver. Oh, yes. No question about that. 

Mr. Kroon. Then perhaps if you reduced the size of your organiza- 
tion, you might reduce the number of people who are attending to 
excise taxes. 

Mr. Weaver. We would also reduce the number of people who could 
buy products subject to excise tax made by other people, sir. 

Mr. Mason. And may I add, if we simplified this manufacturers’ 
tax and didn’t have such a complicated inequitable system, you 
wouldn’t need that many experts, would you? 

Mr. Weaver. There is no question about that, sir. 

With respect to the rulings, I am not sure it is fully understood. 
It is true that everybody has the opportunity to apply for a ruling. 
I mean, the Treasury will accept a request for a ruling from anyone. 
But it isn’t true, unfortunately, that everyone is as smart as everyone 
else in appreciating situations where a request for ruling may produce 
a beneficial result. 

Mr. Kroon. I understand that. 

What is your name? 

Mr. Weaver. Henry Weaver. 
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Mr. Kroeu. Well, I am refer ring specifically to the statement which 
your Comptroller made on page 2, where he said: 

We, and our competitors, suffer serious inconvenience and potential loss in mak- 

ing these determinations because of the continuing lack of published rulings, 
even on points as to which the Service has taken a position in respect of the 
operations of some other taxpayer. 
And I ask you specifically : Do you know of any instances now pending 
in your operation where you are faced with inconvenience and 
potential loss by reason of the failure of the Service publishing a 
ruling ? 

Mr. Weaver. Well, I can’t tell you of anything that pertains at the 
moment, because I do not know what requests our competitors have 
received favorable ruling on recently, because I have no way of 
knowing that. You have therefore to look to what has happened in 
the past. 

Mr. Keroen. Is it not probable that in those areas where your com- 
petitors might have received rulings, you would normally be expected 
to have some questions with respect to the applicability or nonapplica- 
bility of a tax? 

Mr. Weaver. In the clear-cut cases; yes. 

Mr. Keon. Even in the hazy cases. Are you now considering any 
specific problem as to whether a tax does or does not apply, in which 
instance you would like to have a ruling from the Service, have 
requested a ruling, and have not received it? 

Mr. Weaver. No, sir; we have not at the moment. But we do not 
know whether some competitor may have figured out a slightly dif- 
ferent way of doing something and have a request which may result 
in a favorable ruling which, if we knew of, we could change our 
operations, too. That is the thing that worries us. It is a jungle. 

Mr. Krocx. You would like in effect to employ the Internal Rev- 
enue Service to keep you abreast of your competitors. 

Mr. Weaver. No, sir. We nae like to have any ruling that is 
given with respect to excise taxes, and we would like to know it as 
quickly as our competitors do, so that if it fits our type of operation 
then they have the same equality. 

Mr. Keoeu. I understand. 

Mr. Weaver. I can give you an example in the past where this sort 
of thing works, but, as I say, there is no way of telling about the 
present. 

Mr. Krocu. The past has taken care of itself in one way or another. 
What I am trying to do is elicit from you as to whether there are any 
areas of doubt in your mind, in which areas you would like to have 
specific rulings and do not have them. That is all that I would like 
to know. 

Mr. Weaver. Well, we have nothing of that sort at the moment, 
other than in these fields—well, for instance, in the intercompany sales 
I think there could be some regulations issued with respect to fair 
market value, if you are going to keep that standard. I think some 
rulings with respect to that would be extremely helpful to everyone. 

Mr. Kroon. Well, now, one of the preceding witnesses in the same 
industry has indicated that since the Service has adopted the policy 
of broader publishing, there have been only five rulings published 
applicable to your industry. Do you consider that to be a complaint 
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against the Service, or do you consider that to be a reflection of the 
absence of excise-tax problems in your industry? 

Mr. Weaver. Well, sir, that was incidentally, only the radio and 
television. We are in refrigeration and some other industries. But 
that doesn’t necessarily mean that the answer to that question is either 
“Yes” or “No,” because while there have been only five rulings pub- 
lished we don’t know how many rulings have been issued privately. 
That is where we would like to get a little more information, as to 
how many have been issued, as well as published. We feel, on the 
basis of past experience, that the number published is infinitesimal as 
compared to the number issued. 

Mr. Kroeu. All right. 

On page 4 of Mr. Bareuther’s statement, he refers to these sales of 
less than arm’s length or at arm’s length. Now, do I get the correct 
impression when I say this: That you mean to tell us that not all sales 
between a manufacturer and a wholly owned subsidiary are at less 
than arm’s length ? 

Mr. Bareutuer. Might I ask you to repeat that ? 

Mr. Krocu. Do I get the correct impression from your position that 
you are contending, in your discussion there, that not all sales between 
a manufacturer and a wholly owned subsidiary, whether that subsid- 
iary be a manufacturer or a distributing subsidiary, are at less than 
arm’s length ? 

Mr. Weaver. That is in a measure a legal question, I believe. 

Mr. Krocu. To put it positively, do you contend that all such sales 
are at arm’s length? 

Mr. Weaver. All sales between a manufacturer and a wholly owned 
subsidiary are of necessary at less than arm’s length; however, it does 
not follow that all such sales are at less than fair market value, or fair 
sales price. That is the distinction I think we wish to make. 

Mr. Kzocn. Now, do I correctly state the position of the Service 
when I say that the effect of the position which the Service has taken 
with respect to such sales is to put the burden on the taxpayer to 
establish that those sales are at fair market price? 

Mr. Weaver. No, sir; they have taken an arbitrary, in my judg- 
ment, standard as to what is the fair market price in such cases. in 
other words, let’s assume that a manufacturer buys a taxable product 
from a wholly owned subsidiary, and let’s assume the price he pays 
that subsidiary is exactly the same price at which that product can be 
obtained from an independent source, so that it would be at arm’s 
length. Now, in the case of the wholly owned subsidiary, the Treas- 
ury, or the Service, will take the position that the fair market price 
on which the tax is to be based is the price at which the manufacturer 
sells it to his distributor, the second sale in effect; even though if the 
»roduct had been bought from an independent source the tax would 
hive been based on that sale, and even though the price in the two 
cases would be identical. 

Mr. Krocu. Well, you will admit that the Service is undoubtedly 
justified in looking more carefully at sales between affiliates and sub- 
sidiaries than at those that are made in a normal means or normal 
manner. 

Mr. Weaver. Yes, but it should not foreclose the possibility of the 
manufacturer in the latter case showing that the price he paid his sub- 
sidiary was in fact a fair price. 
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Mr. Krocu. Well, have you not conceded that where the Service has 
gone beyond its obvious powers, the corrections have been made? Did 
you refer to the court decisions with respect to it ? 

Mr. Weaver. The reference to the court decisions is simply this: 
The Treasury has taken, in our feeling, a very extreme position, which 
we do not think was necessitated by the exact language of the act as 
originally written. However, that view has been upheld in some very 
extreme cases, so that now a change in the law is probably required, 

rather than a change in the attitude of the administrator. That is the 
only purpose with reference to the court cases. 

Mr. Kroon. Well, it has been suggested that this record would be 
more complete if you would elucidate on the extreme nature of the 
position taken by the Department and the Service. 

Mr. Weaver. Well, as I understand the position, at least as it has 
been expressed to us from time to time, where a manufacturer buys a 
product from a wholly owned subsidiary, and then the manufacturer 
in turn sells that product to his distributor, an independent distributor, 
which is a normal course in manufacturing, the Treasury requires the 
tax to be based on the manufacturer’s price to the distributor ; whereas 
if the same manufacturer had bought the same product at the same 
price from an independent source instead of from its wholly owned 
subsidiary, the tax would be based on that price; which means that 
companies buying from independent manufacturers pay a tax on a 
lower base than companies acquiring the product from a wholly; 
owned subsidiary. I don’t think the law requires that result, but 
that has been the position in the past, as I understand it. And if Tam 
in error, it would mean a great deal to me to be corrected by the Service. 

Mr. Keoeu. Further in that statement it is said that— 

We believe it only fair to point out to you the courts have upheld the Service 
in its extreme position with respect to sales at less than arm’s length; but 
they have done so in cases involving clear efforts by manufacturers to avoid 
paying taxes in proper amounts. 

Now, I am sure that your pointing that out in your statement is an 
indication that you agree with the position the Service took, and you 
agree with the court’s affirming that position. 

Mr. Weaver. In those extreme cases, yes. 

Mr. Kerocu. In those extreme cases. Now, can you contemplate 
the opposite extreme, where the less than arm’s length sale would 
result in unjust enrichment to the manufacturer ? 

Mr. Weaver. There is no question that that could happen. 

Mr. Kerocu. It could happen, but it is unlikely ? 

Mr. Weaver. It is unlikely in that situation. 

Mr. Kroeu. In other words, where there are dealings at less than 
arm’s length, it is reasonable and proper for this committee in its 
legislating, and the Service in applying the laws enacted, to put more 
burden on those dealing at less than arm’s length that perhaps should 
be put on those who deal at arm’s length ? 

Mr. Weaver. There is no question about that, sir. But they should 
have the opportunity to show, that is all I am saying. 

Mr. Krogu. So your quarrel is not with the principle, but with the 
application of it. 

Mr. Weaver. Which unfortunately I think is now the law, as a 
result of court decisions. 
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Mr. Foranp. Do you think it should be necessary for a company to 
set up a distributing subsidiary in order to obtain a fair manufac- 
turer’s price? 

Mr. Weaver. I don’t think setting up a distributing subsidiary does 
you any good under the law, as I understood it. Because there is a 
less than arm’s length sale, and you will have to consider the price 
on which the tax is to be based. I think this: That if you set up half 
and half or less, you might have the advantage. In other words, if 
half of your distributors, we will say, or a smaller percentage, were 
independent, and the other half were company-owned, you could then 
base your sales to the company-owned ones on the sales which you made 
to the independents, which give you after all an outside sale, which is 
fair enough. 

Mr. Foranp. Now, relative to the rulings which are issued and do 
not become known for some time, I understand that the cooperative 
advertising ruling was issued quite some time back, and it took an 
awfully long time for some companies to hear or learn about it. Do 
you know the reason why that happened ? 

Mr. Weaver. I don’t know of any cooperative advertising ruling. 
I have heard that there is going to be one, but I know of none that 
has been issued publicly. I think that the ruling they were talking 
about, the 13-months one, was related to the miniature tube, the sub- 
miniature tube. I think on cooperative advertising there has been no 
public ruling, as far as I can recall. 

Mr. Foranp. Mr. Herlong is recognized. 

Mr. Hertone. On the example that you gave on pages 7 and 8, in 
the instance where you have estimated an overpayment and an under- 
payment and you had to pay on the underpayment but you could not 
get back the money when you had overpaid, I assume that the word 
“estimate” is incorrect there. In other words, you pay on a basis of 
what you owe, and you don’t estimate and pay these taxes in advance; 
do you? 

Mr. Bareutuer. No, sir; we do not. We compute the tax and pay 
the tax. 

Mr. Hertone. So it was really an error in computation. 

Mr. Bareuruer. It may be an error in computation or in interpreta- 
tion. 

Mr. Hertone. You state further that you believe the tax does not 
warrant this construction. Have you ever taken that to the courts to 
determine whether that is true? 

Mr. Bareuruer. May I refer that to Mr. Weaver? 

Mr. Weaver. That, frankly, is a protective statement. We have a 
much more extreme situation than that, which we are contemplating 
taking to the court, but which has not yet been decided as a matter of 
policy, and we didn’t want to prejudice that position if we do go to 
court on it. 

Mr. Foranp. Any further questions? 

If not, we thank you, Mr. Bareuther, and your associates, for the 
information you have given the committee. 

The next witness is Mr. Norman E. Johnson. 

Will you come forward, please, sir, and give your name and the 
capacity in which you appear for the benefit of the record ? 
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STATEMENT OF NORMAN E. JOHNSON, ASSOCIATE GENERAL 
COUNSEL, ADMIRAL CORP., CHICAGO, ILL. 


Mr. Jounson. Mr. Chairman, and gentlemen of the committee, m 
name is Norman E. Johnson. I am associate general counsel of Ad. 
miral Corp., and I appear in its behalf. 

At the outset, I wish to express my appreciation for the privilege 
of appearing here. 

The purpose of my appearance is to speak with respect to a matter 
that has already been brought to your attention several times. It is 
the situation that faces manfacturers of articles that are subject to 
excise tax based upon the sale price of the article. Although Con- 
gress intended that those taxes should be imposed uniformly and with- 
out discrimination, the fact today is that the manner in which a 
manufacturer sells his product in part determines the amount of tax 
he must pay. 

Traditionally, the distribution of nationally advertised products 
has been by way of manufacturer to wholesaler to retailer to con- 
sumer. The manufacturer, of course, manufactures the article, de- 
velops public acceptance for it, and institutes national distribution by 
selling it to wholesalers strategically located throughout the country. 
Each of these activities, of course, involves costs, which, with his profit, 
form the manufacturers’ price. The wholesaler, in turn, by means of 
further advertising and sales effort, distributes the article to retail 
outlets located in his territory. He incurs additional costs from 
warehousing, advertising, selling, financing, and so forth. Those 
costs and his profit are added to the manufacturers’ price to form the 
wholesaler’s price. In like manner, the retailer completes the distri- 
bution of the product from the manufacturer to the consumer or user, 
adding his costs and profit to the wholesaler’s price to form the retail 

rice, 

Those distinct functions still exist, but they are no longer separately 
performed. Today, some manufacturers still sell only to wholesalers. 
Others sell directly to consumers, and some sell at two or more levels. 
In the television and home-appliance industry it has become common- 
place to find manufacturers selling to wholesalers in some communi- 
ties and to retailers in others. 

It should be emphasized, I think, that this is not a matter of choice. 
As a general rule, a manufacturer sells directly to retailers only be- 
cause there is no independent distributor available. Quite naturally, 
when he undertakes the wholesale distribution of his products, the 
manufacturer must increase his selling price to cover the additional 
costs. Thus, we have the peculiar situation, which has already been 
brought to your attention on a number of occasions, in which the 
manufacturer pays one tax on an article if he sells it to a wholesaler 
and a different and larger tax if he sells the same article to a retailer. 
In the one case he pays a tax on his manufacturing costs and profits, 
as Congress intended; in the other he pays, in addition, a tax on the 
wholesaler’s cost and profit. 

By way of illustration, suppose that a television set cost $300 on 
the retail market. A manufacturer might sell that set to a wholesaler 
for $175, and the wholesaler might sell it to a retailer for $220. Ifthe 
manufacturer sells it to the wholesaler, he pays a tax of $17.50. Tf, 
on the other hand, he sells it to the retailer, he must pay a tax of $22 
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If, as happens, one manufacturer in a given market sells his products 
to an independent wholesaler, while another manufacturer in that 
same market is required to act as his own distributor, the excise tax acts 
to discriminate against the manufacturer-wholesaler and affords his 
competitor an advantage never intended by the Congress. While it is 
true that the manufacturer-wholesaler may increase his sale price to 
cover the wholesale costs, the existence of competition prevents him 
from adding the increase in excise tax. Congressional concern with 
this problem was stated in 1932 by the Ways and Means Committee 
report, when it said: 

It is of utmost importance that the tax be imposed and administered uni- 
formly and without discrimination. Each member of a competitive group 
must pay upon substantially the same basis as all his competitors, even though 
his sales methods may differ. * * * Severe and justified criticism may be 
expected whenever one manufacturer is permitted to pay a lesser tax than his. 
competitor. 

As you know, this problem has an almost universal recognition. 
The American Bar Association, the National Association of Manu- 
facturers, the Radio-Electronics-Television Manufacturers Associa- 
tion, and others, have recommended the passage of remedial legis- 
lation. 

What has not been pointed out, I think, is that Canada has this 
same problem, has recognized it, and has met it. I am not famil- 
iar with the detail of the Canadian solution, but I believe by ad- 
ministrative regulations they permit a manufacturer to base his tax 
on less than the actual price he sells to a retailer or a consumer. 

This is done by one of two methods. One method employs cer- 
tain specified percentages of discount which the manufacturer may 
deduct from his actual selling price to determine the tax base. The 
other method is to allow the manufacturer to use the price at which 
he actually sells the article to independent wholesalers as the tax 
base. 

As you know, some manufacturers have attempted to solve the 
problem by use of subsidiary corporations; and, as has been pointed 
out, this may solve the excise tax problem if, in addition to subsidiary 
sales corporations, the manufacturer also sells to independent whole- 
salers. However, these efforts have not been wholly successful, since 
they create other problems, such as problems of internal management, 
duplicated overhead burden, and other costs, and possible multiple 
application of state and local taxes. 

I think it is important to note that the very fact that such an arti- 
ficial device has been used to solve the problem demonstrates the 
basic defect of the law. 

Section 4216 (b) of the Internal Revenue Code of 1954 bears upon 
this problem. It has been in the act since 1932, and similar provi- 
sions have been in the law since 1919. It provides authority for the 
Secretary of the Treasury or his delegate to compute the tax on a con- 
structive sale price, where a manufacturer sells his product at retail. 
In such event, the constructive sale price is determined by reference 
to the price for which such articles are customarily sold by manu- 
facturers. 

It stops right there, however, and makes no provision for the inter- 
mediate step, the step of a sale to a retailer. 
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It may be that that provision was adequate in earlier years, but it 
falls short of the mark today. If the principle of equality of treat- 
ment is to be observed, the law must be amended to recognize the 
methods of doing business today. 

Such an amendment has already been proposed. H. R. 7188, which 
was introduced by Mr. Gordon on July 6 of this year and referred to 
the Committee on Ways and Means, would amend section 4216 (b) to 
provide authority for the Secretary or his delegate to determine a con- 
structive sales price upon which to compute excise tax where an ar- 
ticle is sold at other than the first general level of distribution of an 
industry. The constructive sale price would be determined with ref- 
erence to the price for which such articles are sold, in the ordinary 
course of trade, by manufacturers thereof, or for the price for which 
such articles are sold by the manufacturer involved in an arms-length 
transaction at the first general level of distribution in the industry. 

We believe the amendment is needed to bring the impact of excise 
taxes into accord with the expressed intent of Congress and to correct 
an obvious inequity. We urge that this subcommittee consider it and 
recommend its adoption. 

Thank you. 

Mr. Foranp. Does that conclude your statement? 

Mr. JoHnson. Yes, sir. 

Mr. Foranp. Are there any questions? 

Mr. Keogh ? 

Mr. Keroen. As I understand your suggestion, you are drawing a 
further distinction between those manufacturers who sell at retail and 
those who sell to retailers. Is that it? 

Mr. Jounson. Yes. 

Mr. Kroeu. And your contention is that the section of the code to 
which you have referred refers only to the case of the manufacturer 
who sells at retail. 

Mr. Jounson. That is right. 

Mr. Kroeu. And not one who sells to a retailer ? 

Mr. Jounson. That is right. Since 1932, this provision has been 
in the law. Where a manufacturer sells at retail, the Commissioner 
has the authority to determine a constructive sale price, which I pre- 
sume is done by means of discount on his retail price. 

Mr. Krocu. Now, in your illustration on page 2, the manufacturer 
who sells to the retailer for $175 would, if he were to set up a whole- 
saling subsidiary, be presumed to sell it at the same price, at $175, and 
that would be the basis of the tax in both instances; is that right? 

Mr. Jounson. That would be right if he set up a wholesale sub- 
sidiary for a given market, perhaps set up one for several markets, and 
in the other markets in the country sold to independent distributors. 
Then if he sold at the same price to both, the tax would be the same. 

However, if he sets up a wholesaling subsidiary to distribute his 
products throughout the entire country, we run into this less-than- 
arm’s-length transaction problem. 

Mr. Kerocu. But if the sales were to that subsidiary at the same 
price as to independent distributors, there would be no question of 
the reasonableness of the price. 

Mr. Jounson. That is right. 

Mr. Krocu. The difficulty comes in that it is seldom that the price 
to the two types is the same. Isn’t that true? 
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Mr. Jounson. That would be true. 

Mr. Kerocu. In this illustration that you have made, or drawn, the 
effect of your suggested amendment would be that the wholesaler who 
sold to the retailer for $220 would still pay only the $17.50 tax. 

Mr. Jonnson. The manufacturer who sells it ¢ 

Mr. Keocu. The maufacturer who sold it to the retailer. 

Mr. Jonnson. That is correct. 

Mr. Kroeu. So he would be getting $45 more than he would if he 
were to sell it to a wholesaler ? 

Mr. Jounson. Well, of course, he would have an additional invest- 
ment in capital in his wholesaling operation. 

Mr. Kroeu. Oh, I see. How would there be additional capital in 
his wholesaling operation? You mean setting up a warehouse in the 
area ¢ 

Mr. Jonnson. He would have to provide warehousing. He might 
have to be financing his dealers. And he would have, of course, addi- 
tional expense. 

Mr. Kroen. He would be getting $45 a set more for that; would he 
not ¢ 

Mr. Jonnson. Part of which covers those additional costs, and part 
of which 

Mr. Krocu. And, of course, that manufacturer, it is assumed, would 
not sell it to the retailer for less than the wholesaler would sell it to 
the retailer. 

Mr. Jonnson. That is probably correct. But the additional sale 
price would cover his additional cost, and he would hope to bring an 
additional return on his original investment. 

Mr. Keroecu. Plus an additional profit on his wholesaling operation. 

Mr. Jounson. That is correct. But as it is now, the additional tax 
has to come out of his profit. 

Mr. Krocu. And it is your contention that because that phase of 
the operation, in the case of a manufacturer selling to an independent 
wholesaler, should not be included in the computation of the manu- 
facturer’s excise tax where he sells directly to the retailer. 

Mr. Jounson. Well, it is my contention that the tax should be ad- 
ministered uniformly and be on the normal manufacturer’s selling 
price. The tax should be on the manufacturer’s price, not the w hole- 
saler’s price. 

Mr. Krocu. Thank you, Mr. Chairman. 

Mr. Foranp. Are there further questions? 

If not, we thank you, Mr. Johnson, for your testimony. 

Mr. Jounson. Thank you, Mr. Chairman. 

Mr. Foranp. The next witness is Mr. Earl] S. Lindfors. 

Will you come forward, sir, and give your name and the capacity in 
which you appear for the purpose of the record ? 


STATEMENT OF E. S. LINDFORS, VICE PRESIDENT, BELL & HOWELL 
CO., CHICAGO, ILL., ON BEHALF OF THE NATIONAL ASSOCIATION 
OF PHOTOGRAPHIC MANUFACTURERS, INC. 


Mr. Linprors. Mr. Chairman, my name is E. S. Lindfors. I am 
vice president of Bell & Howell Co. of Chicago, Tl. Tam speaking 
as the representative of the National Association of Photographic 
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Manufacturers, Inc., on behalf of the photographic manufacturing 
industry. 

My brief statement will relate to problems arising under section 
4225 of the Internal Revenue Code, which provides for exemption 
from excise tax on sales for export, to the excise-tax arom ex- 
tended diplomatic representatives of foreign countries as such exemp- 
tion is interpreted by Revenue Ruling 296 (1953), and to the matter 
of Whesaiinns publication of excise-tax ruling of general interest. 

Our association is, of course, primarily interested in these matters as 
they affect photographic products but we believe the problems also 
relate to many other products subject to manufacturers’ excise taxes. 


EXEMPTION FOR EXPORTS 


Section 4225 of the Internal Revenue Code of 1954 provides that— 


Under regulations prescribed by the Secretary or his delegate, no tax shall be 

imposed under this chapter upon the sale of any article for export or for ship- 
ment to a possession of the United States, and in due course so exported or 
shipped. 
Under this section and the regulations promulgated to govern such 
exempt sales, no provision is made for the allowance of credit or re- 
fund of tax on articles subsequently exported by a dealer from his 
taxpaid stock. Such transactions occur thousands of times yearly 
and invariably the dealer involved will request a credit from the manu- 
facturer for the amount of excise tax paid on the article. As you 
know, if on making the sale for export, the dealer were to order the 
merchandise from the manufacturer for this purpose, rather than 
taking the same items from his own stock, the transaction would be 
tax exempt. An explanation that tax exemption is granted on export 
sales only when the sale by the manufacturer is specifically for that 
yurpose seems illogical to the dealer when no such specific purpose sale 
fy the manufacturer governs the allowance of tax credit or refund on 
resales to political subdivisions of the United States (sec. 6416 (b) 
(2) (A)). 

Despite many efforts by major manufacturers to educate dealers with 
respect to the requirements of the law and regulations for tax exemp- 
tion on export sales, the situation outlined above creates much need- 
less work for manufacturers and dealers and is often the cause of 
serious disputes between them. 

To correct this situation it is respectfully requested that consider- 
ation be given to an amendment to section 4225 to provide that— 

Under regulations prescribed by the Secretary or his delegate, no tax under 

this chapter shall be imposed upon the sale of any article exported or shipped to 
a possession of the United States. 
Provision for statutory authority for the allowance of credits or re- 
funds on export sales by wholesalers, distributors, or retail dealers 
could, we believe, be accomplished by an amendment to section 6416 
(b) (2) (A) to insert after “District of Columbia,” (line 3) the word- 
ing “resold for export or shipment to a possession of the United 
States,”. Under such amendment we believe the present regulations 
(sec. 316.26—regulation 46) relating to proof of exportation would 
provide the necessary safeguards against illegal or erroneous tax re- 
funds or credits on such transactions. 
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TAX-FREE SALES TO DIPLOMATIC REPRESENTATIVES 


As you are no doubt aware, based on international courtesy, exemp- 
tion from Federal excise taxes extends to foreign diplomats, consular, 
and other officers, and agencies of foreign governments. The pres- 
ently applicable ruling (Rev. Ruling 296-C. B. 1953-2) relating to 
such exemption provides in part— 

Ambassadors, ministers, and other duly accredited diplomatic representatives 
of foreign governments, together with the members of their families living with 
them, and members of their households, including attachés, secretaries, and 
clerks (but not servants), who are not citizens of the United States, nor perma- 
nent residents of the United States in an immigrant status, and who are na- 
tionals of the country of the diplomatic mission where employed, (1) are not 
required to pay Federal excise taxes, the legal incidence of which would other- 
wise fall upon them, and (2) if any such person purchases from the manufac- 
turer thereof an article otherwise subject to a Federal excise tax on sales by 
manufacturers, or purchases from a retailer an article otherwise subject to a 
Federal excise tax on sales by retailers, the transaction will not be taxed. 

The second classification referred to in the ruling includes manu- 
facturers’ excise taxes imposed under chapter 32 of the code and as 
you will note the regulation provides the diplomatic representative 
exemption from tax only if such person purchases from the manufac- 
turer an article otherwise subject to excise tax on sales by the-manu- 
facturer. 

The provisions of this ruling have resulted in much confusion and 
ill will. We understand that diplomatic representatives are usually 
informed by letter from either the State Department or from their 
own government of the rights and privileges with respect to exemp- 
tion from excise tax in general and are given the usual identification 
card. The diplomatic representative realizes that he is entitled to 
some exemption from excise tax but does not appreciate the techni- 
cality with respect to manufacturers’ excise taxes. He informs a 
dealer of his diplomatic exemption, and the dealer usually makes the 
sale tax free unaware of the fact that the exemption from the manu- 
facturers’ excise taxes can be obtained only when the purchase is 
made by the customer direct from the manufacturer. 

In those cases where the dealer understands that he should not make 
such tax-free sales he has serious trouble convincing: the diplomatic 
representative that he cannot buy tax free. Several times such situa- 
tions have caused dealers considerable inconvenience and embar- 
rassment. 

The ruling under discussion creates some competitive disadvantage 
for those manufacturers selling their products only through dealers, 
and for the retailer as well, when products of a similar nature are 
available from a manufacturer using direct-sale methods of distri- 
bution. 

On a number of occasions effort has been made to secure from the 
Treasury Department a change in this ruling but without success. 
We are therefore submitting the matter for your consideration and 
any corrective change you may deem appropriate or feasible to elimi- 
nate the frequently embarrassing and inequitable situations which 
arise in this area of tax exemption. 
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PUBLICATION OF RULINGS 


In the matter of the excise-tax rulings of the Treasury Department 
and Internal Revenue Service we believe that widespread dissemina- 
tion of information concerning the material facts involved and the 
ruling thereon will substantially aid taxpayers and eliminate much 
confusion and inequity in the administration of the tax law. While 
it is true that an increasing number of rulings are now published in 
the Internal Revenue Service Cumulative Bulletin many basic and 
valuable rulings issued to individual taxpayers are not so publicized 
with the result that many excise taxpayers are not cognizant of im- 
portant matters which may affect their tax liability. This is a matter 
of great importance in the impartial and equitable administration of 
the excise-tax law for it is not in keeping with congressional intent 
that a ruling issued to an individual taxpayer on a basic principle 
afford that taxpayer an administrative or competitive advantage over 
other persons or business establishments subject to the same excise 
tax. We believe this matter warrants consideration of and for a 
means to overcome this area of confusion and difficulty. 


LOSS OF REVENUE 


We recognize the fact that changes in exemptions which would re- 
sult in decreased revenue are a matter of concern, but the losses in 
revenue due to the changes under discussion would, we believe, be in- 
significant. We further believe such small losses would be partially, 
if not wholly, offset by decreased administrative costs. 

Thank you very much, Mr. Chairman, for the privilege of appearing 
before you. 

Mr. Foranp. Now, with regard to page 5, Publication of Rulings. 
do you have any specific ruling in mind now that your organization 
would be interested in having, which they do not have ? 

Mr. Linprors. Not in the current situation, Mr. Chairman. I 
couldn’t give you any information in that respect. However, let me 
go into the past a bit and explain what can and has happened. Bell 
& Howell Co. manufactures a professional type of time- and motion- 
study projector. In 1952 the Bureau ruled that because of the na- 
ture of this projector it was not subject to excise tax. 

It has been our practice to supply our association office with any 
rulings which we might receive from the Bureau which might be of 
interest to the other member'ship of our association. At that time we 
were the only manufacturer of such a projector. Therefore, it was 
not a basic ruling, and it is understandable why it was not published. 

However, during the current year two other manufacturers have 
entered into this time- and motion-projector study field. As a con- 
sequence, they have the benefit of the favorable ruling which we se- 
cured in 1952. It means that they don’t have to go to the time and ex- 
pense of securing such a ruling. It also relieves the Bureau of going 
through the same steps that they had to process when we applied for 
a ruling. And I believe that all told it results in a reduction in ad- 
ministrative costs and also enables the manufacturers to determine ex- 
actly what their tax liability might be. 

A second instance, and this also involves a product that we manu- 
facture—— 
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Mr. Foranp. On your first problem, there, did I understand you to 
say that the ruling which you obtained was not publicized ? 

Mr. Linprors. No; It was not. 

Mr. Foranp. How did these other companies learn about it? 

Mr. Linprors. Because we make it a practice, Mr. Chairman, to 
supply our national association office with any rulings that we might 
receive. 

Mr. Foranp. Then you publicized it, and not the Service. 

Mr. Linprors. That is right; through our association. 

Mr. Foranp. You may proceed. 

Mr. Linprors. In regard to the second instance that I wanted to cite, 
we manufacture also a professional type of slide projector. We went 
to the Bureau and received a favorable ruling. However, we learned 
later that 2 other rulings had been issued 6 months prior to the time 
that we received the ruling. In other words, we were paying tax for 
a 6-month period, where if that ruling had been published—and we 
‘an supply this information for your records—if we had had the 
original ruling, we would not have been paying a tax on that par- 
ticular product during that 6-month interim period. 

Mr. Foranp. I wish you would supply that for us. 

Mr. Linprors. We will be very glad to. We will give it to you in 
detail. 

Mr. Foranp. We are anxious to get specific instances so that we can 
put our teeth into them. 

Mr. Linprors. We will be very glad to supply it to you, Mr. Chair- 
man. 

(Mr. Lindfors later submitted the following additional infor- 
mation :) 


NATIONAL ASSOCIATION OF PHOTOGRAPHIC MANUFACTURERS, INC., 


New York 20, N. Y., October 31, 1955. 
Hon. AIME J. FoRAND, 
Chairman, Subcommittee on Excise Tax, Technical and Administrative 
Problems, New House Office Building, Washington 25, D. C. 


DEAR Mr. Foranp: At the conclusion of my statement before your committee 
on October 12, it was requested that this association submit further information 
relative to instances of industry problems arising from nonpublication of rulings 
issued to individual manufacturers. In the interest of a better understanding 
of the complications involved, it appears a little background information may be 
helpful to you. 

In the Revenue Act of 1951 a manufacturers’ excise tax was imposed upon 
the sale of electric motion or still-picture projectors of the household type. Such 
a designation is so unclear and uncertain, as we pointed out in our statement to 
the Senate Finance Committee at the time of their consideration of the bill 
(there being no opportunity to do so while the bill was under consideration by 
the Ways and Means Committee), that it became imperative for the Internal 
Revenue Service to provide for industry some specific delineation as to the types 
of projectors held to be within the scope of the designation “household type.” 
Because of the extremely critical nature of this problem, on October 3, 1951, prior 
to the enactment of the Revenue Act of 1951, this association directed a letter 
to the Internal Revenue Service in which certain recommendations were pre- 
sented with respect to the taxability or tax exemption of various types of pro- 
jectors and request was made that the matter be reviewed and a ruling be issued 
at the earliest possible moment. On November 6, 1951, the following telegraphic 

was received : 
gg letter October 3 and telegram October 25, 8-millimeter and 16- 
millimeter electric silent movie projectors taxable on and after November 1, 
1951, at rate of 10 percent. Electric slide projectors under 500 watts are taxable. 
Those of 500 or more watts which are designed, constructed, and held out as of 
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home type, as well as professional type, are taxable. Tax not applicable to film- 
strip projectors, opaque projectors, sound slide projectors, ceiling projectors, 
overhead projectors, microscopic projectors, continuous-operation advertising 
projectors, and sound movie projectors. Combination slide and filmstrip projec- 
tors under 500 watts are not taxable if the filmstrip mechanism is built into the 
projector as an integral part thereof and is not merely an accessory for the 
projector. 
“CHARLES J. VALAER, Deputy Commissioner. 


This ruling did clarify the matter of tax status with respect to many projec- 
tors, but it also left important areas unresolved. In particular, many further 
individual rulings would be required as to the status of “500 or more” watt 
projectors. There are several specific engineering and construction features em- 
bodied in a number of 500-watt slide projectors primarily designed and sold for 
professional use and these features were set forth in a ruling request directed by 
a member company to the Internal Revenue Service in June 1953. The ruling 
was issued later that month exempting the projector from excise tax. 

In November 1953 another member company, manufacturer of a projector 
having specific features like those forming the basis for the June ruling, also 
obtained an individual ruling exempting from tax their professional type 500- 
watt slide projector. 

There may be, and probably are, many other instances of projector manufac- 
turers or importers obtaining rulings at various times on 500-watt projectors hav- 
ing the specific features which would basically determine the professional type 
status of such projector yet each was obligated to pay excise tax on the product 
until a specific exempt status was determined by individual ruling. 

As you will note in the ruling, all 8- and 16-millimeter electric silent movie 
projectors were held to be subject to excise tax on and after November 1, 1951. 
However, on November 16, 1951, the Bell & Howell Co. called the attention of the 
Internal Revenue Service to the fact that a certain 16-millimeter silent movie 
projector of its manufacturer was specifically designed for industrial engineer- 
ing time and motion study and incorporated features such as variable speed 
controls (frames per second) outside the range of a projector designed for nor- 
mal silent projection. Later in the same month (November 1951) the company 
received a ruling exempting this time and motion study projector from the ex- 
cise tax. As late as last month, nearly 4 years after the issuance of the ruling 
referred to in the paragraph above, it developed that another association mem- 
ber company, manufacturing a 16-millimeter silent motion picture projector 
having variable speed control features not embodied or used in “household” type 
equipment, was unaware of the issuance of any ruling exempting any 16-milli- 
meter silent motion picture projector from the manufacturers’ excise tax. 

In the instances outlined herein, it is our belief that publication of the basic 
facts or premises upon which equipment was ruled to be outside the Internal 
Revenue Service’s concept of “household type,” and therefore not subject to the 
excise tax, would have greatly served the purposes of efficient and equitable tax 
law administration. Such practice would, we believe, greatly reduce the admin- 
istrative burden now and heretofore placed upon the competent but exceedingly 
small staff of the technical rulings division of the Internal Revenue Service by 
reason of the necessity for handling a great volume of individual ruling requests. 

For several years after the effective date of the 1951 Revenue Act there ex- 
isted a considerable area of uncertainty with respect to the applicability of 
the excise tax to the carrying case normally sold with a projector. We have 
no doubt that individual rulings covering this matter were requested and re- 
ceived by several manufacturers during the period from November 1951 through 
June 1954. However, to the best of our knowledge, a general ruling on this 
subject has not been published. In order to provide for a uniformity of practice 
among our member companies, this association in June 1954 requested a ruling 
to clarify the matter and in August 1954 received a letter setting forth the 
position of the Internal Revenue Service with respect to the application of excise 
tax to the carrying cases. It seems quite clear that publication of an early 
ruling in this instance would have served to promote the cause of uniformity 
of taxation and undoubtedly would have lessened the administrative burden. 

It is also quite generally known that some basic rulings were issued more than 
10 years ago on the subject of sale price adjustments for cooperative advertis- 
ing allowances but insofar as we have been able to determine no rulings on this 
subject have been officially published. This is a matter of important and 
expanding interest to manufacturers in the entire area of manufacturers excise 
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taxes. It appears that the basic principles underlying the allowance or rejec- 
tion of tax credits for such price adjustments would have nearly universal 
applications in the field of manufacturers excise taxes and therefore publicizing 
the ruling would benefit a large segment of industry. 

We believe your committee is aware of the fact that excise-tax rulings or 
letters of opinion are being issued not only from the Service in Washington 
but also from each of the regional offices. It seems clear that in some instances 
these rulings from diverse sources will be in conflict and therefore more extensive 
publication of the basic rulings promulgated by the central Technical Rulings 
Section of the Internal Revenue Service would seem to be essential to avoid 
what might otherwise become a somewhat chaotic situation. 

In closing, we wish to make it very clear that our testimony and observations 
relative to the publication of rulings should not be construed in any way as a 
criticism of the operation of the Technical Rulings Branch of the Internal 
Revenue Service for, in general, we have found the rulings issued to our indus- 
try to be sound and equitable and in most instances, we believe, as expeditiously 
handled by the limited staff as the workload would permit. It seems quite 
clear however that basic and informative excise-tax rulings which have been 
issued have not been publicized to the extent warranted or justified by the 
importance of excise-tax revenues. 

Respectfully yours, 
NATIONAL ASSOCIATION OF PHOTOGRAPHIC MANUFACTURERS, INC., 
BE. S. Linprors, Chairman, Ercise Tax Committee. 


Mr. Foranp. There being no further questions, we thank you very 
much, Mr. Lindfors, for your testimony, and for the information you 
have given the committee. 

Mr. Linprors. Thank you, sir. 

Mr. Foranp. Now the committee will stand adjourned until 2 
o'clock. 

(Whereupon, at 12: 08 p. m., a recess was taken until 2 p. m.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m., upon the expiration of 
the recess. ) 

Mr. Foranp. The committee will come to order. 

The next witness on our calendar is Mr. Merlin J. Claucherty. 

Will you give your full name and the capacity in which you appear, 
for the benefit of the record, please, and at the same time you may 
identify the men you have with you. 


STATEMENTS OF MERLIN J. CLAUCHERTY, ASSISTANT SECRETARY, 
SHAKESPEARE CO., KALAMAZOO, MICH.; J. MILTON COOPER, 
ATTORNEY AT LAW, WASHINGTON, D. C.; AND JAMES M. BREN- 
NAN, OF HORROCKS-IBBOTSON CO., UTICA, N. Y. 


Mr. Cuaucuerty. My name is Merlin J. Claucherty, assistant secre- 

tary of the Shakespeare Co. 

The Shakespeare Co. is a manufacturer of fishing tackle. 

On my right is J. Milton Cooper, counsel, and on my left is Mr. 
James M. Brennan, of Horrocks-Ibbotson Co., another manufacturing 
concern of fishing tackle. 

Mr. Foranp. You have a prepared statement? 

Mr. Ciaucuerty. I have a prepared statement which I will read in 

art. 
m Mr. Foranp. You may proceed. 
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Mr. Ciaucnerty. Let me express my thanks for the opportunity of 
appearing here today for a few minutes to discuss a phase of the manu- 
facturers’ excise tax law as related to fishing tackle. 

Section 416 of chapter 32 of the Internal Revenue Code of 1954 
imposes on the manufacturer of fishing reels a tax equivalent to 10 
percent of the price for which so sold. 

Section 4216 of the same chapter of the Internal Revenue Code 
provides that— 

If an article is— 

1. Sold at retail ; 

2. Sold on consignment ; 

3. Sold (otherwise than through an arm’s length transaction) at less 

than the fair market price, 

the tax under this chapter shall (if based on the price for which the article is 
sold) be computed on the price for which such articles are sold, in the ordinary 
course of trade, by manufacturers or producers thereof, as determined by the 
Secretary or his delegate. 

Section 4216 of the same chapter of the Internal Revenue Code pro- 
vides further that: 
in determining for the purposes of this chapter, the price for which an article 
is sold, there shall be included any charge for coverings and containers of what- 
ever nature, and any charge incident to placing the article in condition packed 
and ready for shipment, but there shall be excluded the amount of the tax im- 
posed by this chapter, whether or not stated as a separate charge. A transporta- 
tion, delivery, insurance, installation or other charge (not required by the fore- 
going sentence to be included) shall be excluded from the price only if the 
amount thereof is established to the satisfaction of the Secretary or his delegate 
in accordance with the regulations. 

The point I wish to bring to your attention today is the inequitable 
manner in which the laws operate. The laws fail to provide for the 
different structures of selling prices which result from the varying 
costs of product distribution because of the different channels through 
which sales are made. 

Under present application of the law, no distinction is made 
between : 

1. A manufacturer whose product is sold direct to a customer 
who performs the distribution functions; and 

2. The manufacturer who in the same organization carries on 
the manufacturing, advertising, and sales to retailers. 

In the former case, of sale by the manufacturer to a customer who 
performs the distribution functions, the price at which the article is 
“sold” is, of course, the actual amount paid to the manufacturer by 
the customer. We have no quarrel with this part of the statute. 

But in the latter case, where the manufacturer maintains his own 
distribution organization, the law operates unfairly. In that case, 
since the manufacturer sells directly to the retailer, the amount re- 
ceived by him from the retailer reflects not only the cost of production 
but the cost of distribution, as well. 

Under the statute’s present interpretation the price at which the 
article is deemed “sold” is the gross price received by the manufac- 
turer from the retailer, and no adjustment is permitted which takes 
into account that portion of the price which represents nothing more 
than the manufacturer’s cost of distribution. / 

In consequence, a manufacturer is penalized for maintaining his 
own distribution organization. 
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To illustrate my point, I place before you two reels that are made 
by our company. The complete manufacturing of both of these reels 
is performed by our organization. In the case of the reel that is 
painted green, we sell this product under the brand name of Shake- 
speare. To provide wide distribution of this particular branded 
merchandise, we carry on an extensive advertising and promotional 
program, as well as maintain a sales organization that covers the 
entire 48 States of the Union. 

I would like to make it clear at this point that the distribution 
function is a function carried on far beyond the point where the manu- 
facturing processes have been completed. It is the method by which 
we have chosen to operate our business. It is a method that has 
worked successfully for a period of more than 30 years. 

It is a method that we believe to be sound business practice. 

It is also a method that increases the cost of the Shakespeare brand 
name reel, and our selling price must be high enough to recover these 
added costs. 

You will notice that the maroon-colored reel, which I have here, is 
identical to the green reel, except for the color and the brand name 
appearing on the back of the reel. This fishing reel carries the South 
Bend brand name. 

As far as functions of the parts are concerned, every part is inter- 
changeable between this reel and the Shakespeare-brand green reel. 
This reel is sold directly to a distributor who assumes the advertising 
and selling expense necessary to popularize the South Bend brand 
name. 

The price at which this reel is sold produces approximately the same 
percentage of profit on the selling price to the Shakespeare Co. as the 
Shakespeare brand produces. 

However, we are able to sell the South Bend reel at a lower price, 
due to the fact that we incur no distribution costs in the sale of this 
reel, 

Due to the price differential that is attributable to the different 
methods of disposing of our product, I wish to point out that in the 
case of the Shakespeare-brand reel, the excise tax amounts to 33 cents, 
while in the case of the maroon-colored reel, bearing the South Bend- 
brand name, the excise tax is 23 cents, making a difference of 10 cents 
in the amount of the excise tax between the 2 reels, which are identical 
in every respect, except for color and brand name. The 10-cent tax 
differential in this particular case is a tax inequity that is inherent in 
the present excise-tax law. 

I believe there should be some amendment to the manufacturers’ 
excise tax law that will take care of inequities of this nature. 

I am not objecting to our industry bearing its fair share of taxation, 
but I do feel very strongly that the present law is inadequate from the 
standpoint of equity. Some provision should be made for the imposi- 
tion of the same amount of tax on mechanically or physically identical 
articles sold or offered for sale under two different methods of distribu- 
tion by the same manufacturer. 

In the case of the Shakespeare-brand reel, an excise tax is being paid 
on the additional amount that is included in the selling price for 
selling and advertising expense. 
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In the case of the South Bend-brand reels, there is no cost for 
distribution expense included in our selling price and, consequently, 
the reel sells at a lower price and bears a lower amount of excise tax. 

It is true that the distributor who purchases South Bend-brand reels 
carries on an advertising and selling function and the cost of these 
functions must be recovered from his customers in his selling price. 
However, since the advertising and selling costs are incurred after the 
distributor acquires title to completely manufactured reels, there is no 
excise tax imposed on distributing costs that are included in the dis- 
tributor’s selling price. 

House bill H. R. 9746, introduced in the House of Representatives 
June 29, 1954, by Mr. Simpson, of Pennsylvania, appeared to be a step 
in the right direction to correct the inequity that I am discussing with 
you. House bill 9746 in essence provided for the imposition of the 
manufacturer’s excise tax on the price for which such articles are sold 
by a manufacturer at his first level of distribution. 

I do not propose that the law should be changed to impose a tax on 
the distributor for the functions he performs. Ido propose, however, 
that the manufacturer’s excise tax law be amended to provide for the 
elimination of distribution costs from the manufacturer’s selling price 
for the purpose of computing the excise tax. 

Mr. Foranp. Does that conclude your statement? 

Mr. Ciaucuerty. Yes. 

Mr. Foranp. My understanding of your last paragraph here is that 
you have no objection to the manufacturers’ tax being applied to the 
manufacturer of the article. The objection is to the fact that the tax 
base includes not only the manufacture, but also the advertising and 
everything else that goes with it? 

Mr. Ciaucuerty. That is right. 

Mr. Foranp. Are there any questions ? 

Mr. Mason. Mr. Chairman, this is the same problem that has been 
brought before us by a half dozen others in connection with other 
products. It is the same thing. It is our problem and we have to 
solve it. 

Mr. Foranp. It is quite similar to several of the problems that 
have been brought to the attention of the committee. I believe it is 
serious enough to bear repetition and we appreciate very much your 
bringing your problem to us, and we hope we can do something to help 
you out. 

Mr. Ciaucuerty. Thank you. 

Mr. Foranp. The next witness scheduled is Mr. Richard Balch. 

It is the understanding of the Chair that Mr. Balch is not here and 
Mr. Brennan is going to present Mr. Balch’s statement: Is that 
correct ? 

Will you proceed, please ? 

Mr. Kroeu. Before you do that, Mr. Brennan, let me ask you: Is this 
Richard Balch from Utica, N. Y.? , 

Mr. Brennan. Yes. 

_ Mr. Kroen. Not meaning to inject any partisan note in these hear- 
ings, he was formerly Democratic chairman of the State of New York? 

Mr. Brennan. Yes, sir. 

Mr. Krocu. And now is a public service commissioner ? 

Mr. Brennan. Yes, sir. 
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Mr. Keocu. You give him my regards when you see him. 

Mr. Brennan. I shall. It was his intention to be here, but a con- 
flict of dates prevented it, so I am here to read his statement. 

Mr. Mason. Mr. Chairman, I understand we are here to listen to 
both Democrats and Republicans if they have problems in connection 
with our concern. So I am just as glad to listen to any representation 
from a good Democrat as I am from a good Republican. 

Mr. Kroen. I knew you would be, and that is in line with your long- 
standing policy. I simply wanted the record to show that at least we 
had one Democrat appearing before us in this hearing. 

Mr. Mason. With a complaint. 

Mr, Foranp. You may proceed. 

Mr. Brennan. My name is James Brennan, speaking in behalf of 
the Horrocks-Ibbotson Co., Utica, N. Y., a company engaged in the 
manufacture of fishing tackle. 

I wish to thank the members of the committee for this opportunity 
to appear and to make this statement regarding that portion of the 
manufacturers’ excise tax which concerns the determination of the 
base upon which the actual tax is computed. 

I refer specifically to section 4216 of the 1954 Internal Revenue 
Code, which defines the term “price” for purposes of the manufac- 
turers’ excise tax. 

Since previous witnesses have very carefully explained to the com- 
mittee the detailed nature of the operation of the law, I will not 
restate all the intricacies of the statutory construction. 

For my part, I wish to emphasize the discriminatory features of this 
tax and to describe to the committee the burden which this law places 
especially upon the moderate or smaller manufacturing concern. 

The business of the Horrocks-Ibbotson Co. is the manufacture of 
fishing tackle. Unlike the majority of fishing tackle manufacturers, 
we distribute our goods principally through the dealers upon whom 
we call, from coast to coast. We employ 40 men, some of them 
straight salaried men from our factory, and others who are sales rep- 
resentatives who call on nearly every retail dealer in fishing tackle 
in the United States. 

Our principal competition comes not from other manufacturers, 
but from jobbers who buy merchandise from our competitors. A1- 
though we also sell to jobbers, our price to them is, of course, con- 
siderably lower than the price at which we sell to our retail dealer 
trade. 

As I am sure this committee realizes, if this company sells a glass 
fly rod which it makes, to its dealer trade through our own distribu- 
tion system, the tax is payable measured at 10 percent of our price to 
the dealer. 

On the other hand, if the identical glass fly rod is sold to a jobber, 
the tax payable is considerably less, the reason being, of course, that 
the costs of distribution are not included as part of the cost of manu- 
facture. 

The same type of differential exists in any other industry in which 
the practices of distribution of manufactured products may vary as 
between sales to jobbers and direct sales through the manufacturers’ 
own distribution system to the retail outlets. 

It is my earnest hope that the committee will agree with me when 
1 state that an amendment to the statute which will base the tax uni- 
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formly upon the manufacturer’s sales price at the first level of his 
distribution, irrespective of whatever actual varying methods of dis- 
tribution may, in fact, be employed, will eliminate not only the present 
discrimination, but also the need of adjusting sound business practices 
to meet purely tax considerations. 

I wish to emphasize to this committee that the problem to which 
I am adverting today is not a new one. Far from this being a pre- 
mature time to make study and recommendations, the time has long 
since passed when the existing ineqity of the statute should be removed. 

The full Ways and Means Committee, as long ago as 1932, men- 
tioned the general area here today discussed. In 1942 The Treasury Vv 
itself discussed the problem before the Ways and Means Committee 
and indicated the need for a uniform method of application of the 
manufacturers’ excise tax. 

More recently, in 1947-48, 1951, and in hearings before the Ways 
and Means Committee in connection with the 1954 code, this problem 
was, in each of those instances, thoroughly discussed and brought to 
this committee’s attention. 

The Treasury Department has suggested in the past, and is now 
suggesting before this subcommittee, that there are technical objec- 
tions and difficulties confronting any complete solution of the problem. 
This, of course, is true of virtually every section of the Internal Rev- 
enue Code. 

While the legislative solution to this problem may present some dif- 
ficulties of drafting and of administration, I am certain that there 
are many more complex areas in the Internal Revenue Code for which 
a practical working solution has already been found. 

This subcommittee’s attention has alre: idy been directed to the 
Simpson bill, H. R. 9746, 83d Congress, 2d session. There have been 
presented in the past various working drafts of other proposed solu- 
tions. 

I shall append, as part of the record of this statement, a legislative 
solution prepared by counsel for my company. My counsel and I 
will be glad to participate in any discussions needed with the experts 
of the joint committee staff, the Treasury, Internal Revenue Service, 
or other groups interested in making the manufacturers’ excise tax 
operate in the uniform manner in which it was originally intended. 

Mr. Chairman and members of this subcommittee, I believe you 
will agree with me that the revenues considerations are not at all a 
factor here. This problem is simply one of equity and fair applica- 
tion and administration of the excise-tax laws. 

I earnestly request that this subcommittee give this problem its 
fullest consideration. 

Mr. Foranp. That completes your statement, but you would like 
to have the appendix made a part of the statement in the record ? 

Mr. Brennan. Yes, sir. 

Mr. Foranp. Without objection, that will be done. 

(The material referred to is as follows :) 


PROPOSED AMENDMENTS TO SECTION 4216, INTERNAL REVENUE Cope, 1954 
ALTERNATIVE DRAFT A 


In section 4216 (b), after the words: “(1) sold at retail,” (@) insert the 
following: “(2) sold to a retailer at a price which includes cost of distribution” ; 
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(b) change paragraphs numbered “(2)” and “(3)” to “(3)” and “(4)” respec- 
tively. 
ALTERNATIVE DRAFT B 


In the first sentence of section 4216 (a) strike the words “excluded the amount 
* of tax imposed by this chapter whether or not stated as a separate change,” and 
insert in lieu thereof the following: “excluded— 


“(1) The amount of tax imposed by this chapter, and 
(2) All costs of distribution to a retail establishment incurred by a manu- 
facturer maintaining its own distribution facilities 
“whether or not stated as a separate change.” 
Mr. Foranp. Are there any questions? 
_ Mr. Keoeu. Mr. Brennan, as I understand your position, it briefly 
is that you think there should be a uniform base applied for the com- 
putation of the tax? 


Mr. Brennan. Yes, sir. 

Mr. Krocu. Whether the distribution is made to independent job- 
bers or directly by the manufacturer to the retail outlets? 

Mr. Brennan. Yes, sir. 

Mr. Krocu. Now, I am sure you will agree that where a manu- 
facturer indulges in both types of distribution the establishment of 
that base is relatively simple; is it not ? 

Mr. Brennan. Yes, sir. 

Mr. Keocu. It is the price at which he sells the product to the 
independent jobber. 

Now, in the case of a manufacturer who does not employ that type 
of distribution, but distributes entirely directly to the retail trade, 
do you envision any practical problems in the establishment of the 
fair base for the computation of the tax ? 

Mr. Brennan. This Simpson bill, H. R. 9746, specifies that the 
tax shall be based on the price at the first level of distribution. I 
would say that was an equitable and understandable base. 

Mr. Keogu. You may think that, but there may be others who will 
disagree. 

If a manufacturer employs only the distribution to retailers, that 
is his first level of distribution; is it not? 

Mr. Brennan. Yes, sir. 

Mr. Krocu. So you are back to where you are now are you not? 

Mr. Brennan. Yes, sir. 

Mr. Krocu. That is not what you want; is it? 

Mr. Brennan. No, sir. 

Mr. Krogu. My point simply is this: that where the manufacturer 
has no arm’s-length sales to independent wholesalers, how are you 
going to establish the base upon which the tax will be computed ? 

Mr. Coorer. May I answer that? 

Mr. Kroon. Yes. 

Mr. Cooper. I certainly agree that will present problems, but we 
think that can be worked out. One of the suggestions which raises 
a problem in itself is that we amend the law to provide for the exclu- 
sion of all cost of distribution to retail establishments incurred by a 
manufacturer having his own distribution facilities. 

It is obviously unfair if the man has no jobber trade to make him 
take his retail price. 

Mr. Krocu. Now, this seems to me to be a third type of proposal. 
We had the proposal yesterday that the computations should be on 
the lowest wholesale price. 
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A witness this morning, I think, suggested that he would be willing 
to take the fair market price, although he indicated that he would 
not be unwilling to take it at a lower one if he could get it. 

Now, you are suggesting, as I understand it, exclusion from the 
sales price to the retailer of the manufacturer’s additional distribution 

cost ? 

Mr. Cooper. Yes, sir; and selling cost. 

Mr. Kroeu. So you would include as an element in your base for 
computation the increased profit that the manufacturer might obtain 
as a result of eliminating the independent jobber in the chain of 
distribution ¢ 

Mr. Cooper. I think what we are seeking to eliminate here is the 
extra expense of selling, advertising, and distributing to the retail 
outlet which obviously costs more when you have a salesman calling 
on every little fishing-tackle store. 

Mr. Kroeu. Your proposal contemplates cutting the Government 
in on his percentage of the manufacturer’s incre: ised profit as a result 
of direct distribution to the retail level? 

Mr. Cooper. Yes, sir. 

Mr. Keogh, may I suggest one other thing? I don’t know whether 
it has been brought to the attention of the committee, or not—— 

Mr. Kroau. Excuse me; you say if there be any ? 

Mr. Coorrr. There might be cases where there was no additional 
profit. 

Mr. Keoegu. You mean that the cost of the manufacturer's distribu- 
tion in that method to the retailer might exceed what the wholesaler’s 
cost of distribution and profit would be? 

Mr. Coorer. No, sir. There could conceivably be cases where there 
is no added profit. There is an additional cost and that might offset 
any attempt to get an additional profit in the retail distribution. 

Mr. Krocu. I do not know, but if I were a manufacturer in that 
position, I would turn to the independent wholesaler for my distribu- 
tion. If your theory were to be applied, it would seem to me that you 
would be in a position of having a lower base for the computation 
of the tax where you make distr ‘ibution directly to the retailer than 
you would have selling it to the independent wholesaler. 

Mr. Coorrer. No; I would not propose that, Mr. Keogh. It would 
be the added cost in selling to the jobber. 

As has been explained “here with the reels, there is no advertising 
cost. I would take those direct costs attributable to retail distribution 
such as salaries of salesmen and their commissions who call on the 
retail trade in the cost of advertising. We are not trying to get out 
of the tax. Weare complaining as to the application of the tax. 

Mr. Krocu. I have heard of instances where a manufacturer employs 
the controlled subsidiary for distribution has had some considerable 
difficulty in establishing the fairness and the reasonableness of the 
price which he receives from that subsidiary. 

And you and I can understand why those questions would arise. 

It seems to me that the greater the area for controversy, the more 
complaints that will come in from taxpayers who think that all doubts 
are always resolved against them by the Service. 

I am just wondering how we can do that in a way that will be fairly 
scientifically accurate. 
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Mr. Coorver. As I say, that is something we would like to work with 
the staff on and it does take some considerable work and exploration. 
It is not a simple matter. I believe we can arrive at a solution. 

Mr. Krocu. Immediately it strikes me that under this theory of 
excluding the distributing costs, the efficient manufacturer who dis- 
tributes efficiently will exclude less than the inefficient manufacturer 
whose cost of distribution to the retailer is greater. 

Under this theory that an inefficient manufacturer would be given 
a lower base with the very same or similar article—— 

Mr. Coorrr. That could happen. 

Mr. Krocu. They should have it as long as it is lower, but not if it is 
higher. : 

Mr. Brennan. Mr. Keogh, do you suppose that the reason for going 
direct to the trade is greater profits 

Mr. Keocu. I do not say that entirely, but I certainly think that 
the average manufacturer does not distribute directly to the retail 
trade with a view of increasing his cost of distribution. 

Mr. Brennan. That is true. 

Mr. Krocu. Or decreasing his profits. I can appreciate that there 
are areas within the country where there are not established whole- 
salers that a manufacturer might use in the distribution of his 
products. 

Mr. Brennan. Just for a couple of other reasons other than lower 
overall cost between the manufacturer and the dealer, in the fishing- 
tackle business, you have one season a year. If you are depending 
on a wholesaler to go out and sell your tackle and he does not sell it 
for you, you have lost a year. 

Consequently, that is a most important reason for distributing 
direct. You want to control your own distribution. 

Mr. Krocu. We had a statement put in the record—it was not 
presented orally—which pointed out in the distribution of tires, for 
example, one manufacturer maintains about 500 retail outlets of his 
own. And not only does he have the right to compute his tax on the 
manufacturers’ cost, but that manufacturer does not pay the tax until 
the tires are sold to the consumer, whereas in the other companies 
indulging in what might be described as the more historical methods 
of distribution, the tax is paid when the sale is made by the manu- 
facturer to the wholesaler and passed on to each level of distribution, 
and the independent retailer who might have his stock in his store for 
6 months, has paid the tax on that 6 months prior. 

Mr. Brennan. There is also the point, Mr. Keogh, that you wish to 
protect the manufacturer who has no sales to jobbers, whose sales are 
exclusively to retailers, and, therefore, would have no base which 
would eliminate his distribution cost. You have been hearing testi- 
mony all week and I have been here only this morning, but the testi- 
mony this morning: 

Mr. Kroeu. You ought to spend more time with us, then. 

Mr. Brennan. The testimony this morning has been that the lower 
base would be equitable and if not perfect, would at least be an 
> rae under present law, which is a point to be considered, I 
think. 

Mr. Kroon. I have no disagreement with your statement, but I am 
going to try as far as I can to make sure that this subcommittee does 
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not, in attempting to correct what seems to be an inequity, to create a 
condition of more uncertainty. 

Mr. Foranp. Mr. Mason. 

Mr. Mason. I might suggest that these illustrations, one paying a 
tax of 33 cents, and the other 22 cents, or a 10-cent differential, if the 
ad valorem tax was changed to a specific tax and both, regardless of 
name or whoever handled it, had to pay 30 cents, you would bring 
about equality as between the two and do away with your inequity. 

But the minute you change from an ad valorem tax to a specific tax, 
in order to accomplish that, then you get into other problems which 
are as great, if not greater, than these problems of ad valorem, because 
the cost of this fishing reel undoubtedly on the market now is probably 
twice what it was 25 years ago. 

So if you have a specific tax of only 30 cents on a $10 article, it 
would have been 30 cents on a $5 article 20 years. 

You see, there are other problems. It is not a simple thing to remove 
these inequities. 

Mr. Foranp. If there are no further questions, we thank you gentle- 
men for your presentation. 

Mr. Cooper, did you want to add something ? 

Mr. Coorrr. I wish to bring to the attention of the committee the 
October issue of Taxes, the tax magazine. Prof. John F. Due of the 
University of Illinois has an article, What Is a Taxable Sale Price? 
I think it goes to the heart of a number of questions that have been 
asked here today. 

If proper, I would offer it for the record. 

Mr. Foranp. Is it a long article? 

Mr. Cooper. It is 5 pages. 

Mr. Foranp. Without objection, that will be included in the record. 

(The information referred to is as follows :) 


[From Taxes—The tax magazine, October 1955] 
Wuat Is Aa TAXABLE SALE PRICE? 


THIS QUESTION, INVOLVED IN DIRECT SALES UNDER THE MANUFACTURERS’ EXCISE 
TAXES, NEEDS A CONGRESSIONAL ANSWER 


(By John F. Due, professor of economics, University of Illinois) 


When an excise tax or a general sales tax is levied upon the final sale to the 
consumer, the tax can be applied to the actual selling price without giving rise to 
competitive disturbances, except for adjustments necessary when some special 
types of services, such as repair, delivery, or credit, not themselves taxable, are 
rendered in conjunction with the sale of the product. Apart from this question of 
services, which is of minor concern except in a few lines of retailing, the use 
of the selling price créates no problems, since the entire production and distribu- 
tion cost is included in the sale price figure, regardless of the type of distribution 
channel through which the commodity has passed.’ However, whenever such a 
tax is levied at an earlier stage in the manufacturing and distribution channels, 
the use of the actual sale price as the base for the tax on all transactions will 
create competitive inequities, since the nature of the distribution channels 
through which the commodity passes will affect the tax liability. 





1The consumer bears less tax, of course, per unit of physical product, if he buys the 
item through a cheaper source (a discount house, for example). But, presumably, the 
customer paying the higher price through other channels does so because he prefers the 
Service, prestige, etc., of these outlets, and therefore neither he nor the firms selling to 


= st claim discrimination because the tax is a larger dollar sum (but the same per- 
entage). 
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The problem is particularly intense if the tax is levied at the manufacturing 
level, since manufacturers may perform widely varying ranges of distribution 
activities, and even a portion of the activity ordinarily regarded as constituting 
manufacturing may be passed on to distributors. There are four major types of 
channels through which manufacturers may sell : 

(1) The manufacturer may sell to a very large buyer, such as a chain-store 
system or mail-order house, which undertakes virtually all distribution work, 
plus certain functions usually performed by the manufacturer, such as warranty 
and advertising. The buyer may even conduct his own research, provide engi- 
neering and product-planning assistance to the manufacturer, and even provide 
tools for use in production, containers, ete. As a result, the taxable price will, of 
course, be relatively low, compared to that paid by other buyers. 

(2) The manufacturer may sell to wholesalers, at a price in excess of that 
charged the large mail-order or chain buyer. 

(3) The manufacturer may sell to ordinary retail stores, either directly or 
through his own wholesale branches or sales subsidiaries. In this case the pro- 
ducer is undertaking the usual wholesaling functions, and is, therefore, typically 
charging a higher price than in transactions (1) and (2). 

(4) The manufacturer may sell to the final consumer, directly or through his 
own retail outlets. In this case he has taken on all distribution functions, and 
charges a higher price than the figures paid in the other three types of transac- 
tions. 

If, in a particular industry, all manufacturers used the same type of distribu- 
tion channel, no discrimination would arise from the application of the tax to the 
actual sales price, so far as the firms were concerned, although the tax burden, 
relative to consumer expenditures on the commodity, would be relatively high if 
the manufacturers performed most of the distribution functions. Actually, how- 
ever, various firms in a particular industry may employ different channels; thus, 
a sales or excise tax levied on the actual selling price by the manufacturer would 
penalize those manufacturers undertaking to perform extensive distribution func- 
tions. For an extreme example, suppose that one manufacturer is selling radios 
to wholesale distributors at $25, while a competing firm is selling comparable 
radios directly to consumers at a $50 price. With a 10 percent tax on the actual 
sale price by the manufacturer, the tax would be $2.50 in the first channel, and $5 
in the second. 

RECOGNITION OF PROBLEM IN UNITED STATES 


In 1932, when it recommended a general manufacturers’ sales tax, the House 
Ways and Means Committee noted the problem and urged that the tax be applied 
in such a manner that discrimination among competing firms be avoided.* The 
committee suggested conferences between the Bureau of Internal Revenue and 
representatives of the various industry groups to devise means of determining, 
in each case, the appropriate price at the manufacturing level to serve as the base 
of the tax in such a manner that when manufacturers sold to retailers or con- 
sumers at prices higher than those charged wholesalers, the price base for appli- 
cation of the tax would be the price which would have been charged if the sale had 
been made to a wholesaler. 

The sales-tax proposal was, of course, rejected, and a number of manufacturers’ 
excise taxes were introduced instead. The committee proposal with respect to the 
price base for a sales tax was greatly modified as applied to the excises. The act 
provided the following: 

“If an article is— 

“(1) Sold at retail; 

(2) Sold on consignment; or 

“(3) Sold (otherwise than through an arm’s length transaction) at less 
than the fair market price. : 


the tax under this chapter shall (if based on the price for which the article is 
sold) be computed on the price for which such articles are sold, in the ordinary 
course of trade, by manufacturers or producers thereof, as determined by the 
Commissioner.” 

This rule has been retained down to the present time, and was incorporated, in 
unchanged form, into the 1954 Internal Revenue Code, as section 4216 (b). In 
terms of the rule, adjustments of price for tax purposes are made only if the 
manufacturer sells directly to final consumers, or sells in transactions not at 


2See H. Rept. 708, 72d Cong., 1st sess., 1939-41, CB 480. 
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arm’s length, at less than the “fair market price” (apart from the relatively rare 
case of consignment sales). The actual selling price is taxable on all other 
transactions, whether the purchasers are large chain stores, ordinary whole- 
salers or small retailers. 


THE REGULATIONS 





In order to facilitate interpretation of the section providing for adjustment of 
price on direct sales to consumers, and for determination of price in non-arm’s- 
length sales, the Internal Revenue Service has issued certain regulations relating 
to the determination of the price in such cases. The pertinent portions follow : 

“The fair market price is the price for which articles are sold by manufac- 
turers at the place of distribution or sale in the ordinary course of trade and in 
the absence of special arrangements. * * * 

“Where a manufacturer sells articles at retail, the tax on his retail sales ordi- 
narily will be computed upon a price for which similar articles are sold by him 
at wholesale. However, in such cases it must be shown that the manufacturer 
has an established bona fide practice of selling the same articles in substantial 
quantities at wholesale. If he has no such sales at wholesale, a fair market price 
will be determined by the Commissioner. 

“If a manufacturer sells regularly at wholesale at several varying but bona fide 
rates of discount, ordinarily his average selling price for the smallest wholesale 
lots will be the basis of tax with respect to retail sales. All sales at wholesale 
are subject to tax on the basis of the actual sale price of each article so sold.” *® 

Thus, a firm selling both at wholesale and at retail will use its wholesale sell- 
ing price (or the highest one, if there are several) as the basis for tax on the 
retail sales. If it sells only at retail, it must determine a wholesale price figure 
acceptable to the Service, or have the latter establish one. This is sometimes 
done by using a discount technique: If a more or less standard markup exists in 
the industry, a discount figure is derived from this for the purpose of reducing 
the retail sales price for tax purposes. Otherwise, the Service can do little more 
than attempt to make a reasonable estimate of what the wholesale selling price 
would be. The fact that rulings on excise tax questions are not published makes 
a detailed analysis of the procedures followed difficult. 


SALES BY MANUFACTURERS TO RETAILERS 





The law makes no provision for adjustment of price for tax purposes when the 
manufacturer sells to retailers rather than through wholesale distributors. In 
those cases in which manufacturers actually sell to retailers at prices higher 
than those charged for similar articles by competing firms who sell to whole- 
salers, definite discrimination results. But firms long ago discovered a rela- 
tively easy route of escape from this higher tax liability. This route involves 
the establishment of a sales subsidiary; the manufacturing firm, technically, 
sells the goods to this subsidiary, which in turn sells to retailers. This pro- 
cedure is from all indications relatively widespread. 

Since the subsidiary company is controlled by the parent company, the sale to 
the subsidiary is not an arm’s-length transaction, and thus the Service has the 
power, under section 4216 (b) (3), to establish a fair market price if the actual 
price is below such a figure.‘ In the earlier years of the law, the Service utilized 
in part the so-called “rim of the group” rule, essentially requiring payment of 
tax on the selling price by the sales subsidiary, that is when the article went 
over the “rim of the group” of controlled firms. To the extent that this rule 
was followed, the establishment of sales subsidiaries did not reduce tax liability. 
The rule, apparently, was never strictly applied in most industries but was used 
mainly in the fields of cosmetics and furs (then taxed at the manufacturing 
level). With cosmetics, a large portion of the cost of the final product is repre- 
sented by the expenses of packaging; by transfer of this activity to wholesale 
subsidiaries, the manufacturers not only eliminated competitive disadvantages 
arising out of direct selling, but also greatly reduced tax liability beyond this. 


Ee ene 


LEE EMAL ML Se ARM 


raha RS 





_* Regulation 46, sec. 316.15 (1940). This portion of the regulations has not been re- 
vised since the 1954 legislation, but no drastic changes are expected, since the law relating 
to oa a was not changed. The ambiguous phrase “average selling price’ may be 
moc 1ed. 

*With respect to this question, sec. 316.15 of the regulations merely states: “When a 
sale is not made at arm’s length and the price is less than a fair market price (as in the 
case of intercompany transactions at cost or at a fictitious price) the tax is to be com- 
puted upon a fair market price to be computed by the Commissioner.” 
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In 1 case the taxable price was cut from 23 cents to 2 cents per package by this 
procedure. For this reason the “rim of the group” rule was developed. 

The action of the Internal Revenue Service in applying the “rim of the group” 
rule and taxing the sale price of the wholesale subsidiary was upheld by the 
courts in a series of cases.. However, the Service soon recognized the inequity 
involved in taxing the full price of the sales subsidiary, and gradually shifted to 
a policy of determining fair market price in such cases by reducing the retail 
sale price by a discount based upon typical margins of retail and wholesale dis- 
tributors in the field. Eventually the taxes on cosmetics and furs were trans- 
ferred to the retail level because of the particular problems involved in making 
satisfactory price adjustments in these fields. 

With the elimination of the cosmetics and fur taxes from the manufacturers’ 
level, the “rim of the group” theory gradually was abandoned, and the Service 
implicitly accepted the principle that the price charged a sales subsidiary was 
the appropriate tax base, provided that it approximated what the Service re- 
gards as fair-market value. This, in turn, is determined (just as in the case 
of price adjustments for tax purposes on retail sales by manufacturers) either 
on the basis of prices actually charged independent wholesalers by the firm, or 
on the basis of a discount from list price which, in the estimation of the Service, 
represents typical wholesale margins in the field. Thus, in effect, despite the 
absence in the law and regulations of any provisions for adjustment of price 
for tax purposes on sales by manufacturers to retailers, the discrimination 
against firms selling in this manner has largely been eliminated by the use of 
sales subsidiaries and the acceptance by the Service of the principle that the 
sale price to these firms (if a reasonable one) is the appropriate base for the 
tax in these cases, 


EVALUATION OF PRESENT SITUATION 


The practices which have developed to lessen tax discrimination against 
manufacturers performing wholesale functions and selling directly to retailers 
have, from all implications, largely accomplished their purposes. There is sur- 
prisingly little complaint against the operation of the present act on the basis 
of discrimination against direct selling, and actual discrimination appears to 
be relatively rare. 

However, the present situation is by no means entirely satisfactory. The 
law does not recognize the problem, and the escape from the discrimination 
has arisen out of the use of essentially extralegal devices, with -the tacit ap- 
proval of the Service, which recognizes that any other policy would produce 
undesirable competitive results. Yet the present policies have no basis in law; 
clearly the Service could, under the law, require payment of tax on the basis 
of the prices charged by the sales subsidiaries.° Firms in general have no 
right of appeal on decisions relating to fair-market value, except in extreme 
cases. 

A more significant objection to the present procedures is the considerable 
degree of mystery which surrounds the actions of the Service with respect 
to the question, largely because of the failure to publish rulings. When one 
firm obtains a concession of some type relating to taxable value, competing firms 
may not learn of this for long periods. Without doubt some firms, especially 
smaller ones, are not familiar with the methods which are available to them 
to reduce price for tax purposes on direct sales. There are no standard dis- 
counts for tax purposes for particular industries, as in Canada. 

Third, the present procedure compels firms to establish wholesale sales sub- 
sidiaries if they are selling taxable items directly to retailers, and wish to 
minimize tax liability. There is always objection to features in the operation 
of taxes which result in changes in methods of business organization and pro- 
cedure for tax purposes alone. Furthermore, for various reasons some firms may 
be unable or unwilling to establish such subsidiaries ; as a consequence they suffer 
a discriminatory tax burden. Such cases are not numerous, but examples can 
be given. In the electrical appliances industry, most sales are made through 
wholesale outlets, and thus little discrimination arises. But one stove manu- 
facturer prefers to sell directly to retailers, without establishing a sales subsid- 
iary, and finds itself penalized, taxwise, for so doing. In the radio and tele- 


5 Bourjois v. McGowan (35-2 USTC, par. 9634, 12 F. Supp. 787) ; Inecto, Inc., v. Higgins 
(37-2 USTC, par. 9554, 21 F. Supp. 418) : and others. 

®See the statement of the American Bar Association in the hearings of the Ways and 
Means Committee on general revenue revision (1953), pt. 3, p. 1791. 
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vision industry, one manufacturer of high quality articles prefers to sell directly 
to retailers, without a wholesale subsidiary, but in so doing bears a heavier tax 
burden than his competitors, who sell to wholesalers. The most publicized case, 
however, is that of plate glass for replacement use in automobiles. Two com- 
panies produce almost all of the output of this product; one sells through whole- 
sale outlets, while the other sells directly to retailers, and is unwilling to estab- 
lish sales subsidiaries. This firm is now seeking changes in the tax on this glass 
from an ad valorem to a specific (square foot) basis, in order to eliminate the 
discrimination. 

It is also argued that the present procedures allow particularly favorable treat- 
ment to the sellers of private brands. These firms, usually very large buyers, 
contract for the purchase of the commodities in large quantities from the manu- 
facturers, with special brand names being applied. Because of the large volume 
of purchases and the fact that the buyers assume responsibility for advertising, 
warranty and other functions typically performed by manufacturers, they are 
able to buy at lower prices than those charged wholesalers on ordinary trans- 
actions in standard brands of the commodities of comparable quality.’ Thus the 
tax burden is lower. The solution to this problem is not easy to find. To raise 
the price for tax purposes on such sales to the level charged wholesalers would 
increase the number of transactions requiring Service approval, and create a 
host of new problems; to reduce the taxable price on other sales to the private 
brand sales figures would also add to administrative problems. But without 
question, the present treatment gives some tax advantage to the buyer able to 
perform certain functions normally in the hands of the manufacturers. 


PROPOSALS FOR CHANGE 


Objectionable features of the present treatment have been recognized, but 
only in recent years has attention been given to possible reform, and this atten- 
tion is still rather limited. The problem was noted by the Ways and Means Com- 
mittee in 1932, as mentioned. In 1942, when the Treasury was studying the 
possible use of a Federal sales tax, it indicated the need for some type of adjust- 
ment of sale price for tax purposes on sales by manufacturers to wholesalers or 
retailers, should a manufacturers’ sales tax be used; it considered this problem 
as one of the major administrative objections to the imposition of a sales tax at 
the manufacturing level.* 

The question received brief attention in the hearings of the Ways and Means 
Committee in 1947-48, and in 1951 in the statement of the Radio-Television Manu- 
facturers Association. In that year the Reed-Campbell bill was introduced into 
the House, for the purpose of placing in the code a sanction of the procedures 
now generally followed, and of lessening the need for firms to establish whole- 
sale subsidiaries. Its main provisions would have insured by law that whenever 
manufacturers sold through controlled wholesale outlets the taxable price would 
be the figure on the sale to the wholesale unit, rather than the sale by it,® and 
that when manufacturers sold directly to retailers the distribution costs involved 
should be subtracted from the price for tax purposes. The latter provision would 
have been difficult to operate, and the bill received no serious consideration. 

In 1953 more attention was given to the problem. The Subcommittee on Excise 
Tax Administration of the National Association of Manufacturers made an ex- 
tensive survey of excise tax administration in that year, and on August 11 the 
chairman of the subeommittee, Mr. M. G. Paul, Jr., of the Philco Corp., presented 
a detailed statement on the operation of the excise taxes to the Ways and Means 
Committee, including discussion of the discrimination under the existing rules 
relating to the price base for tax purposes.” Supplementary material was pre- 
sented on August 26. The Paul statement indicated the type of discrimination 


7A similar problem with the Canadian manufacturers’ sales tax has led to a major 
court case (one of the few which have arisen under the title now pending, relating to the 
sale of automobile tires to mail-order houses and chain establishments by the manufacturers 
at lower prices (and thus with lower tax) than the regular wholesale prices. The case is 
known as the Canadian Tire case. 

*’ See Considerations Respecting a Federal Retail Sales Tax, hearings of the Ways and 
Means Committee, 78th Cong., Ist sess., on revenue revision of 1943. p. 1120. 

® As noted above, at present, when sales are made through controlled wholesale units, the 
tax normally is applied to the manufacturer's selling price, so long as it approximates an 
arm’s-length figure. But on the basis of court decisions the tax could in some cases be 
applied to the selling prices of the wholesale units. The bill would have specifically 
required the former treatment. 

1 See hearings of the Ways and Means Committee on General Revenue Revision (1953), 
pt. 3, pp. 1700-1701, 1721, 1780, 1791. 
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that resulted from the existing law, and urged a change in legislation to author- 
ize the Commissioner to establish a “fair manufacturer’s price” whenever a 
manufacturer makes a sale of a taxable article at “other than the first level of 
distribution.” In other words, the scope of the present section 4216 would be 
extended to provide for downward adjustment of price for tax purposes when the 
manufacturer sold to retailers as well as in those cases in which he sold to final 
consumers. 

In accordance with this suggestion, Representative Simpson introduced 
H. R. 9746, providing for the readjustment of price for tax purposes whenever 
the sale was made other than at the “first level of distribution.” The Internal 
Revenue Service, unofficially at least, was not sympathetic to this type of change 
as its freedom of action would have been reduced and the taxpayers’ chances of 
appeal increased. 

A provision somewhat similar to that of the Simpson bill is included in the 
Mason bill (H. R. 5694), introduced in the 1st session of the 84th Congress, pro- 
viding for the replacement of the nonsumptuary excises by a general manufac- 
turers’ sales tax. The Mason bill contains a very detailed provision with respect 
to the determination of the sale price, providing that the price shall apply, at 
the discretion of the manufacturer, to either the actual sale price or the “fair 
manufacturers’ price.” The latter is defined as the lowest figure arrived at by 
three alternative methods of calculation: 

“1. By adding to the direct cost of manufacture of the product a ‘manufac- 
turers’ markup rate.’ This would be specified by the Secretary (in practice by 
the Bureau) for each industry on the basis of the ‘average of the percentage 
used by the manufacturers in the industry classification in determining the 
amount to be added to the manufacturers’ cost to arrive at the sale price of 
an article sold at the first level of distribution.’ * * * 

“2. By reducing the established retail price of the article by the ‘manufac- 
turers’ discount rate.’ This figure would be specified by the Bureau for each 
industry at a level ‘to reflect * * * the amount to be deducted from the manu- 
facturers’ established retail price to determine for that Classification the sale 
rrice of an article sold at the first level of distribution.’ * * * 

“3. By other methods which the Secretary shall prescribe.” 

The first level of distribution is defined as the level at which a substantial 
number of manufacturers sell articles at their lowest prices in arm’s-length 
transactions. 

The aim of these provisions is, of course, to avoid discrimination against firms 
selling directly to retailers or consumers. But the provisions appear ambiguous ; 
application of the first method would particularly create difficult problems of 
interpretation for both the Government and the taxpaying firms. It is surprising 
that such complex yet vague rules would be placed in a bill the provisions of 
which were worked out by the representatives of an organization of businessmen 
(the National Association of Manufacturers). 

The Simpson bill has received no serious consideration, and the Mason bill is 
likely to fare no better this year than in previous years. Since neither the 
Treasury nor the Internal Revenue Service appears to be sympathetic to the 
type of proposal recommended by Paul and contained in the Simpson bill, a basic 
change in policy is not likely to be sponsored by the administration. The ques- 
tion received brief attention again in the 1954 Ways and Means Committee hear- 
ings with suggestions for establishment of the “unlicensed wholesale branch 
provisions” of the Canadian sales tax, but no action was taken." Two bills have 
been introduced this year to transfer the tax on automobile glass to a specific 
rate basis. 

CANADIAN EXPERIENCE 


The problems of attempting to adjust price for tax purposes back to the manu- 
facturer-to-wholesaler level in all cases, especially under a manufacturers’ sales 
tax, have been illustrated very well in Canadian experience. Canada has levied 
a tax on all sales of finished products by manufacturers (except for specifically 
exempted articles, such as most foods) for more than 30 years, in recent years at 


11 The newly formed National Committe on Federal Excise Taxation, under the direction 
of M. G. Paul, Jr., has listed in its prospectus as one of the desirable reforms in the excise 
taxes: 

“To relieve tax differentials among competitors caused solely by differences in sales 
methods, the Secretary or his delegate should be authorized to establish a fair manufactur- 
ers’ price whenever an article is sold at other than the first level of distribution within the 
industry.” 
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a rate of 10 percent. This is supplemented by manufacturers’ excise taxes on a 
number of items, with coverage roughly similar te our own excise taxes. The 
law requires that the tax be applied to the actual selling price, making no provi- 
sion for adjustments downward when the manufacturer sells to retailers or 
consumers. 

From the first days of the tax, however, the Department of National Revenue 
considered it imperative, in the interest of avoiding competitive disturbances, to 
reduce the price for tax purposes on sales by manufacturer to retailers and con- 
sumers, and has developed a complex system for doing so. This has been dis- 
cussed in detail elsewhere,” and will merely be summarized here. When manu- 
facturers sell directly to retailers or consumers, they are usually permitted to 
apply the tax to the transfer to an “unlicensed wholesale branch,” rather than 
to the actual sale to the customers. These branches are, in most cases, purely 
legal fictions. The price for tax purposes on such transfers is determined in 
either of two ways. For a number of industries, the Department of National 
Revenue has specified certain percentages which may be deducted from the actual 
selling price to determine the tax-base price; for example, on sales of jewelry 
by manufacturers directly to retailers the deduction is 20 percent: on direct 
sales to consumers it is 50 percent. The alternative method is to allow manu- 
facturers to use the prices at which they actually sell to wholesalers as the base 
for tax on their sales to retailers or consumers. 

This system has succeeded in mitigating the worse inequities which would 
arise if the tax were applied to the actual selling price in all cases, but has by 
no means eliminated them completely. Furthermore, it has tremendously com- 
plicated the operation of the tax; the provisions relating to the discounts have 
been unnecessarily complex, and the information available to taxpayers about 
the provisions has not been adequate. The fact that the discounts have no basis 
in law has resulted in a denial of any right of appeal from the rulings of the 
Department on this question on the part of taxpayers. An empirical study of 
the tax made by the author in 1951 revealed that the discount provisions were 
the most troublesome features of the entire act; this view is confirmed in the 
paper given by F. R. Irwin, of the Canadian Department of Finance—a strong 
defender of the tax—before the National Tax Association in 1954.% The Cana- 
dian Tax Foundation has studied the inadequacies of the present system in 
detail for several years, and early in 1955 made representations to the Govern- 
ment for review of the procedures.“ A commission has recently been established 
by the Government to review the problem and make recommendations for change 
in the act. 


OTHER EXPERIENCE 


> 


The only European country to use a manufacturers’ sales tax is Finland; no 
adjustment for tax purposes is made on direct sales, despite some complaints 
by business firms. It has been reported to the author by businessmen in Finland 
that the problem has been mitigated by the fact that very few sales are made, 
as yet, through direct channels, virtually all commodities passing through the 
hands of wholesalers. 

When the wholesale form of sales tax is used, the tax is being applied to the last 
wholesale sale, the problem is less acute. Switzerland, which uses this form 
of tax, meets the problem by the device of applying a 4-percent rate on taxable 
sales to final consumers, as contrasted to the usual 6-percent rate on sales by 
wholesalers to retailers. This rule, coupled with the privilege of allowing 
retailers to become licensed and pay tax on sales instead of purchases if they 
wish (with special permission, usually granted), has avoided serious inequity, 
although the rule cannot insure perfect equity. 

In Great Britain, under the purchase tax (also applied to the last wholesale 
sale) adjustments are made when wholesalers sell to final consumers, by a less 
formal procedure than in Canada, apparently without serious trouble. Britain, 
however, has tried to go beyond this, by attempting to insure that retailers buying 
at low prices in large quantities be required to pay tax on an uplifted figure 
equivalent to the typical price on sales to smaller retailers. This system has led 


12See J. F. Due, The General Manufacturers Sales Tax in Canada, ch. VI (Toronto, 
Canadian Tax Foundation, 1951). 

13 A Federal Administrator’s Choice Between a Manufacturers’ Excise Tax and a Retail 
Sales Tax, National Tax Association Proceedings (1951), pp. 263-271. 

yx Sales Tax, Report of the 1954 Conference of the Canadian Tax Foundation, 
pp. 96-116. 
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to serious complaint, and has been modified and simplified in the last year.” 
The Australian wholesale sales tax law provides for adjustment of taxable 
price to the sale-to-retailer level when the taxable transaction is a retail sale.” 


LIMITED INTEREST IN QUESTION IN UNITED STATES 


Why has this question of adjustment of price for tax purposes on direct sales 
attracted so little attention in the United States, compared to that which it 
has received in Canada? 

Several factors have obviously played a part. In the first place, the manu- 
facturers’ excise taxes are confined to a relatively small number of commodi- 
ties. Many of these have highly uniform distribution channels. Automobiles are 
almost universally sold directly to the dealer by the manufacturer, while elec- 
trical appliances, television and radio sets, sporting goods and similar items 
are sold, in most cases, through wholesalers, with relatively little direct selling. 
Automobile tires are subject to a specific rate tax which creates no problems; the 
same is true of the liquor and tobacco taxes. In Canada, some of the most vex- 
atious questions have arisen in such fields as textiles, which are not subject to 
excise. 

Second, and perhaps of greatest importance, the Service policies have been 
such that in practice little discrimination has occurred, despite the provisions 
of the code. 

A third explanation, given the author by one of the few business executives 
who has been actively interested in the question, is that most top executives, 
who should be concerned with the question from a competitive standpoint, are 
simply unaware of the problem, whereas the personnel responsible for the 
application of the tax are not directly concerned with price and other com- 
petitive relationships. Finally, the long-standing belief the excises are “tem- 
porary” has undoubtedly played a part in the lack of interest. 


CONCLUSION 


In conclusion, this question may be asked: Is the present situation sufficiently 
serious to warrant change in the code, and, if so, what type of change should 
be made? The actual discrimination under present procedure is from all in- 
dications small; the main objections center around the obligation placed on firms 
to establish sales subsidiaries, the fact that at any time the Service could force 
the firms to pay on the full selling price of the subsidiary firms (an unlikely pos- 
sibility), and the lack of adequate information on the part of firms, in large 
measure a result of the failure to publish rulings. A change in the code, to 
authorize downward adjustments in price when manufacturers sell directly 
to retailers, without the need for establishing wholesale sales subsidiaries, 
would give legal basis to the present policies, and yet allow the Service almost 
as much latitude as it now in practice enjoys. Any detailed provisions in the 
code, such as those of the Mason bill, and others referring to the “first stage 
in distribution” are likely to create far more problems than they solve. Under 
no circumstances should the concept of “unlicensed wholesale branches” be taken 
over from Canada; these legal fictions are unnecessary to accomplish the in- 
tended result, and have contributed nothing but confusion. The problem of 
private brands is a more troublesome one to solve—if a change is regarded as 
desirable. Finally, there would be great merit in publication by the Internal 
Revenue Service of summaries of rulings, not only on questions of taxable 
price, but also on other excise tax matters. The failure to publicize rulings is 
without question the source of substantial discrimination between firms, as 
competitors fail to learn of beneficial rulings obtained by particular firms. 


Mr. Foranp. The next witness is Mr. Halfpenny. 
Will you give your name and the capacity in which you appear? 


% See J. F. Due, The British Purchase Tax, 3 Canadian Tax Journal, 97-112 (1955). 
16 See A. M. Moore, Appeal Procedure Under the Australian Sales Tax, 3 Canadian Tax 
Journal, 192-196 (1955). 
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STATEMENTS OF HAROLD T. HALFPENNY AND RICHARD F. HAHN, 
ATTORNEYS AT LAW; ROBERT PHELPS, OF PHELPS-ROBERTS 
CORP., WASHINGTON, D. C., AND IRA SAKS, PRESIDENT, REPLACE- 
MENT UNIT CO. AND CHAIRMAN OF INDUSTRYWIDE COM- 
MITTEE TO REMOVE DISCRIMINATORY AUTOMOTIVE EXCISE 
TAX, ON BEHALF OF INDUSTRYWIDE COMMITTEE TO REMOVE 
DISCRIMINATORY AUTOMOTIVE EXCISE TAX 


Mr. Hatrrenny. My full name is Harold T. Halfpenny, of Chi- 
cago, Ill. I am appearing here under category 2, manufacturers’ 
excise tax, in regard to the tax on repaired, reconditioned, rebuilt 
automotive parts. 

I am appearing here on behalf of a number of trade associations. 
We formed a committee to try to simplify this in presenting it over 
the past number of years in the industry, and we have a committee. 
We are appearing here on behalf of the Automotive Engine Rebuild- 
ers Association, the Motor & Equipment Manufacturers Association, 
the National Automotive Parts Association, and the National Stand- 
ards Parts Association. 

They represent approximately 8,500 wholesalers and manufacturers 
of automotive parts. 

We have in previous appearances represented Automotive Parts 
Rebuilders Association, which has about 200 members, but we are not 
representing them today in this hearing. They have withdrawn from 
the industrywide committee on the representation. 

Mr. Foranp. Will you identify the gentlemen with you? 

Mr. Haurrenny. Yes. The gentleman next to me is Richard Hahn, 
who is an attorney at law, and the gentleman next to him is Mr. Bob 
Phelps, of Phelps-RKoberts, Washington, D. C. He is past president 
of the Automotive Engine Rebuilders, which has about 1,800 whole- 
salers of automotive parts who have repair shops in their businesses 
throughout the country. 

And this is Mr. Ira Saks, of Cleveland, who is the president of the 
Replacement Unit Co., chairman of this industrywide committee. 

We have prepared, if it please the committee, a brief. This com- 
mittee has been very kind to us. This is the fifth appearance since 
1942 that we have been before the committee to try to obtain some 
relief on the problems that confront us. We have submitted a written 
brief, but we would like to highpoint some of the things that I think 
would be of interest to your committee and your determination. 

Mr. Foranp. You would like to have your statement inserted in the 
record in full? 

Mr. Hatrrenny. Yes. 

Mr. Foranp. Without objection, that may be done. 

(The statement referred to is as follows:) 


BriEF ON BEHALF OF INDUSTRYWIDE COMMITTEE TO REMOVE DISCRIMINATORY 
AUTOMOTIVE Excise Tax 


I. STATEMENT OF PROBLEM 


Section 4061 of the Internal Revenue Code of 1954 (sec. 3403 of prior codes) 
imposes an excise tax on the manufacture of automobiles, trucks, and buses, and 
on parts for such motor vehicles. 
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Section 4061 (a) imposes the tax on the manufacture of the vehicles as such, 
and section 4061 (b) imposes the tax on the manufacture of parts for such 
vehicles. 

The Treasury Department concedes that repairing, rebuilding, and recondition- 
ing of a used automobile, truck, or bus does not constitute manufacture (S. T. 
867). But it has frequently held that the repairing, rebuilding, or reconditioning 
of automotive parts does constitute manufacture. And it is constantly changing 
its rulings and the principles which it purports to apply in making such rulings. 

A study of this problem demonstrates that the Treasury Department’s inter- 
pretations of section 4061 (b), and the predecessor section 3403 (c) under prior 
codes— 

(a) Violate the intent of Congress ; 
(b) Have produced confusion, discrimination, and uncertainty ; 
(c) Continually threaten legitimate business concerns with confiscation ; 
and 
(d) Impose double, triple, and even quadruple taxation upon the vehicle 
owner. 
Il. WHY AN AMENDMENT IS NECESSARY 


This problem has been presented to the Committee on Ways and Means of 
the House of Representatives in 1942, 1947, 1950, and 1953. 

Copies of the briefs submitted in 1947 and 1953 (filed herewith) not only 
explain much background, but show that— 

(a) In 1942, because administrative amendments were not being consid- 
ered while the country was at war, the committee exacted a promise from 
the Treasury Department to eliminate regulations which hold reconditioned 
parts to be taxable; 

(b) In 1950, the revenue bill of 1950 (H. R. 8920) was passed by the 
House, specifically eliminating tax on rebuilt, reconditioned, or repaired parts 
or accessories sold as such. It went to the Senate where it received apnroval 
of that body’s Finance Committee. But the sudden outbreak of the Korean 
war caused the dropping of consideration of remedial tax legislation. 

(c) Partial relief was obtained in 1951 when by amendment, the sale 
price of a rebuilt part was declared to exclude the value of a like part 
taken in exchange. 

On August 11, 1953, the problem was again presented to the Ways and Means 
Committee; but the magnitude of the committee’s work on income-, estate- and 
gift-tax revisions caused postponement of consideration of excise-tax problems 
until now. 


III, PROPOSED AMENDMENT 


Section 4061 (a) of the Internal Revenue Code imposes the tax on certain 
motor vehicles sold by the manufacturer. 

Section 4061 (b) imposes the tax on parts and accessories for said vehicles, 
sold by the manufacturer. 

Section 4062 (a) provides: 

“(a) CERTAIN ARTICLES CONSIDERED AS PARTS.—For the purposes of section 
4061, spark plugs, storage batteries, leaf springs, coils, timers, and tire chains, 
which are suitable for use on or in connection with, or as component parts of, 
any of the articles enumerated in section 4061 (a), shall be considered parts or 
accessories for such articles, whether or not primarily adapted for such use.” 

Section 4062 (b) provides: 

“(b) Sate Price or Resurtt PArts.—In determining the sale price of a re- 
built automobile part or accessory there shall be excluded from the price, in ac- 
cordance with regulations prescribed by the Secretary or his delegate, the value 
of a like part or accessory accepted in exchange.”’ 

It is urged that section 4062 (b) be amended by entirely deleting the present 
language thereof, and by substituting therefor the following: 

“(b) Resur_t Parts.—Repaired, reconditioned, or rebuilt parts or accessories 
when sold as such shall not be deemed parts or accessories for articles enum- 
erated in section 4061 (a).” 
or comparable language indicating the intent to tax the manufacture of parts, 
and not the repair, reconditioning, or rebuilding of used automotive parts. 
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Iv. ADMINISTRATION OF EXCISE TAX ON REPAIRED, RECONDITIONED, AND REBUILT 
PARTS 


Every since the excise tax on the manufacture of automotive parts was ex- 
tended by administrative fiat to the reconditioning of used parts, the result has 
been confusion, discrimination, threatened confiscation, and double, triple, and 
even quadruple taxation. 

These are demonstrated in the briefs submitted to the Ways and Means Com- 
mittee in 1947 and 1953, copies of which are filed herewith. We shall not repeat 
what is set forth in those briefs. We shall continue from August 1953. 

Since August 1953 the Treasury Department has published two new revenue 
rulings (54-329 and 55-98) superseding earlier rulings on this subject. 

Revenue Ruling 54-329 published August 16, 1954, declares that taxable 
“manufacture” : 

(1) Includes “reboring or other machining, rewinding or comparable major 
operations performed on used parts being processed for sale’ (which operation 
the Treasury Department names “rebuilding” ) ; 

(2) Does not include the “mere disassembling, cleaning, and reassembling 
(with any necessary replacements of worn parts with tax-paid parts) of used 
automotive fuel pumps, water pumps, carburetors, distributors, shock absorbers, 
windshield-wiper motors, brake shoes, clutch disks, voltage regulators, etc.” 
(which operation the Treasury Department names “reconditioning” ) ; and 

(3) Does not include “the restoration of an owner’s part to usable condition” 
when “not for purposes of resale or for use as a Component of other articles for 
sale” (which operation the Treasury Department names “repairing’’). 

Notwithstanding the urging of the industrywide committee, in briefs submitted 
to the Treasury Department, the latter when writing the above revenue ruling 
failed to define the processes which it deems taxable, and those which it deems 
nontaxable, in terms which would be mutually exclusive. 

It should be noted that in the above ruling taxable rebuilding is the machining 
or rewinding (or comparable operation) performed on all used parts for sale. 

Sut nontaxable reconditioning is the disassembling, cleaning, and reassembling 
of only certain named parts, i. e., fuel pumps, water pumps, etc., for sale. 

It appears that Revenue Ruling 54-329 intends that: 

(1) Machining, rewinding, or comparable major operations performed on 
parts being processed for sale is deemed “manufacture” ; 

(2) Nonmachining or nonwinding operations, involved in the disassembly, 
cleaning, and reassambly of used parts being processed for sale (including 
replacement of worn parts with tax-paid parts) is not manufacture; and 

(3) The performance of custom work upon an owner's part (as contrasted with 
parts for sale) is not manufacture, regardless of whether machining or rewinding 
operations are performed. 

Unfortunately, the ruling does not spell out that intent in carefully drawn 
language, and the Treasury Department is already stumbling over its language 
in unpublished rulings which contradict this published ruling. 

On September 10, 1954, a letter to counsel for the industrywide committee 
affirmed the Treasury Department’s intent in Revenue Ruling 54-329 that the 
mere insertion of a taxpaid preformed coil in a generator armature was not 
taxable “rebuilding.” This operation does not involve machining, rewinding, 
nor any major operation comparable to machining or rewinding. 

However, on November 10, 1954, a further letter was received in which the 
Treasury Department stated that after further consideration the decision had 
been reached that mere insertion of taxpaid preformed coils is a rebuilding 
operation and therefore taxable. No reason was given. No attempt was made 
to square the ruling with Revenue Ruling 54-329 which requires a rewinding 
or other comparable major operation in order for the operation to be taxable. 

The Treasury Department’s attention was called to the absence of a rewinding 
operation in merely inserting a taxpaid preformed coil; and that a rewinding 
or comparable operation was performed in the winding of the coil itself, which 
should be deemed the taxable operation. The Department’s reply of April 27, 
1955, completely ignored this point, stating that rebuilding may necessitate the 
use of taxpaid parts, and that the Department finds no distinction between 
rewinding and placing a preformed coil in the armature. 

Revenue Ruling 54-329 also provides: 

“The tax due on the use of a rebuilt part as a component of another article 
manufactured by the rebuilder for sale is based upon the price for which such 
or similar rebuilt parts are sold in the ordinary course of trade * * *.” 





404 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


Adhering to this principle in a letter dated October 11, 1954, to counsel for the 
industrywide committee, the Treasury Department held that where a clutch 
is reconditioned for resale by machining the pressure plate, and merely cleaning 
and reassembling (with necessary replacement of worn parts with taxpaid 
parts) the other components of the clutch, tax is based not upon the sale price 
of the entire clutch but upon the established selling price of the pressure plate, 
since the pressure plate is the only part upon which a machining operation 
(rebuilding) is performed. 

And following inquiry by counsel for the industrywide committee, the 
Department adhered to this principle respecting reconditioned generators. It 
published Revenue Ruling 55-98 on February 21, 1955, declaring that where a 
generator is reconditioned for resale by rewinding the armature, and merely 
cieaning and reassembling the other components of the generator unit, tax is 
based not upon the sale price of the entire generator but upon the established 
selling price of the armature, since the armature is the only part upon which 
a rewinding (rebuilding) operation is performed. 

Thus, the Treasury Department made it clearly known and understood, not 
only by letter rulings but by published rulings that, where a person sells an 
article or unit, having rebuilt (by machining or rewinding) one or more com- 
ponents thereof, and reconditioned (by mere cleaning and reassembling) the other 
components, the tax is based not upon the sale price of the entire unit but upon 
the established selling price of those parts which were rebuilt (by machining 
or rewinding). 

The Treasury Department has been repeatedly requested to affirm the applica- 
tion of this principle to assemblies of automobile parts commonly known as 
engines. 

In reconditioning or rebuilding an engine assembly, certain component parts 
are machined or rewound, while the others are merely cleaned and reassembled. 
Machining operations are limited to: (1) reboring the block, (2) regrinding 
the crankshaft, and (3) regrinding the connecting rods. Rewinding operations 
are limited to an occasional rewinding of a generator armature or a starter 
armature. 

To date, the Treasury Department has refused to state that the tax due on 
the sale of the reconditioned or rebuilt engine assembly is based upon the estab- 
lished selling prices of the machined block, crankshaft, and connecting rods and 
the rewound armatures. 

The Department, instead of applying with uniform consistency these principles 
established by published Revenue Rulings 54-329 and 55-98, is now attempting 
to hedge. 

In an office memorandum addressed to its district director of Internal Revenue 
at Atlanta, Ga., subsequent to those published rulings, the Treasury Department 
introduced a new—and very vague—test, the frequency of sale of the machined 
items. The Department said that since sales of rebored blocks are rare (an in- 
accurate as well as irrelevant statement), the tax on a rebuilt engine assembly 
should be based upon the sale price of the entire assembly rather than the estab- 
lished selling prices of the machined or rewound parts. 

If Revenue Ruling 55-98 is to be modified by this unique and unpublished test, 
namely volume of sales, of machined or rewound components, only boundless con- 
fusion can result. Applying this new test, the Treasury Department can only 
arrive at the following conclusions : 

(a) Revenue Ruling 55-98 applies to a Ford generator armature, because this 
is an item having high sales volume ; 

(b) Revenue Ruling 55-98 cannot apply to a Nash generator armature, be- 
cause this is a low-volume item; 

(c) Revenue Ruling 55-98 applies to a generator armature for a Buick Special, 
a high-volume item, but not for a Buick Roadmaster, a low-volume item ; 

(d) We cannot say whether Revenue Ruling 55-98 applies to generator 
armatures for Buick Super, DeSoto, Dodge, Hudson, Mercury, Oldsmobile, and 
Pontiac, hecause we can’t tell whether these are high-volume or low-volume items 
until after sales are made for a period of time and are tabulated and reported : 

(e) Revenue Ruling 55-98 may apply today to the generator armature for a 
particular car, but may not apply next month or next year if its sales volume 
slackens. 

The foregoing should suffice to show that the modification of Revenue Ruling 
55-98 contained in the unpublished office memorandum leads only to utter con- 
fusion. Left unanswered are many other questions including: (1) the sale of 
how many units per month or year shall be deemed sufficient to satisfy the 
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volume requirement; (2) who is to gather reliable data and make it available 
to parts reconditioners, with respect to the sales volume of each of the thou- 
sands of parts of different makes and models; and (3) why does sales volume 
determine the nature of the process? 

The foregoing should also suffice to demonstrate that little or no understanding 
of the facts of life is displayed by the Treasury Department in applying the 
manufacturers’ excise tax statutes to the automotive service industry. History 
demonstrates that the Department either will not or cannot apply rules with any 
degree of soundness, uniformity, and consistency to the subject of rebuilt, re- 
conditioned, or repaired automotive parts and accessories. 


Vv. INJUSTICE OF MULTIPLE TAXATION 


In our brief filed with the Ways and Means Committee in August 1953, it is 
pointed out (pp. 27 et seq.) that the Treasury Department generally has not 
attempted to collect a manufacturers’ excise tax on the rebuilding, recondi- 
tioning, or repair of a used automobile, truck, radio, or television receiver, musical 
instrument, camera, typewriter, or other item which is subject to tax when 
manufactured. 

An exception to this rule has been automobile parts and lubricating oil. 

But the Treasury Department on September 14, 1955, itself proposed to amend 
its regulations defining the term “manufacturer” respecting lubricating oils, to 
exclude in the future a person who either “renovates” or “refines” used lubri- 
eating oil. (See notice, F. R. Doc. 55-7408, 20 F. R. 6750; and announcement, 
IRB 1955-39, 5.) 

The Department no longer believes it should tax and retax the re-refining of 
used lubricating oil under the guise of imposing a tax on the “manufacture” of 
oil. 

The Department should be just as realistic with automobile repair parts, and 
should not under the same guise tax and retax the rebuilding or reconditioning 
of used automobile parts on which taxes were paid at their time of manufacture. 

An amendment to the Internal Revenue Code is necessary to compel the Treas- 
ury Department to cease subjecting rebuilders and reconditioners of automotive 
parts to the confusing, arbitrary and discriminatory rulings imposing multiple 
taxation on consumers of vehicle parts. 


VI. CONCLUSION 


The Subcommittee of the Ways and Means Committee is urged to include in its 
recommendations for excise tax legislation an amendment as herein proposed, 
eliminating tax on repaired, reconditioned or rebuilt automobile parts or acces- 
sories when sold as such. 

Respectfully submitted. 

INDUSTRYWIDE COMMITTEE To REMOVE 
DISCRIMINATORY AUTOMOTIVE ExcIse Tax, 
y Harotp T. HALFPENNY, 
RicHarD F. HAHN, 
JAMES W. CASSEDY, 
JAMES F. FLANAGAN, 
Halfpenny & Hahn, Chicago 2, Tu. 

Mr. Harrrenny. If it please this committee, we have read in the 
papers, especially that the statements by the Treasury Department 
indicating opposition to excise tax changes primarily on the basis that 
the Treasury would have revenue loss, we wish to point out in this 
instance the revenue from the tax we are discussing on rebuilt, repaired 
automotive parts would not result in a loss, but from our best judgment 
would result in an overall saving to the Treasury Department because 
our surveys indicate that the cost of collecting probably exceeds the 
revenue received. 

The changes we are discussing affect just literally hundreds of 
thousands of people and from our surveys it indicates that there is 
probably an overall revenue received of less than a half million dollars. 

And the nuisance to thousands of small machine shop operators 
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maintaining the necessary records to prepare the return and the great 
amount of time consumed by the Treasury agents in auditing such 
returns plus answering hundreds of very complicated questions that 
are raised—we are going to just touch on a few of them—we feel is 
probably resulting in a loss. 

I believe if your committee will question the Treasury Department 
personnel that are engaged in this work as far as automotive rebuild- 
ing is concerned, they will confirm these statements because they have 
been faced with almost an impossible situation in making some of 
these interpretations from the regulations and the thing that we 
pointed out in our brief and we will make some mention here, is the 
fact that it is impossible for the Treasury Department to collect this 
tax from many of these small machine-shop operators that are subject 
to it and don’t understand it, so it means that it is being enforced 
unfairly through no fault of anyone, and there have been many con- 
flicting rulings. 

I would like at this time to have Mr. Bob Phelps, who has a lifetime 
in this business and not only is he former president of the Automotive 
“ngine Rebuilders, but he is actively engaged in this business here 
with a wholesaler place of business and and I believe the largest 
machine shop in the District and has had 5 years’ experience in Army 
in charge of automotive field maintenance, to point out to the com- 
mittee a few of the technical problems from some of the examples 
we have here. 

I think it would be helpful to you. 

Mr. Puevrs. Gentlemen, I would like to illustrate graphically, if 
I could, some of the inequities. This is a clutch assembly for an 
average automobile. When this is rebuilt the machine work is the 
facing of this plate and that is all. It takes 3 to 5 minutes to do that. 
The parts to go in which are the springs inside, the fingers, the throw- 
out plate here, are excise taxed. They are taxable parts. 

You see, this cover never wears out. But every time this unit is 
rebuilt there is an excise tax on the labor operation. 

We feel that that is an inequity because it is taxed many, many 
times. 

Now, here I have a generator for an average automobile. I 
wouldn’t say this is average. I picked the smallest one I could carry. 

This generator consists of an armature and usually that armature 
is just faced. We call it undercutting, but a small cut is taken on the 
copper brush facing. That can be done numerous times, up to 10 
or 12 times. 

Your field coils are inserted. These are prewound coils on forms. 
They are inserted in there and, incidentally, on these parts the excise 
tax has been paid. 

The brushes are put in. The amount of machine labor on this op- 
eration is3 to5 minutes. It is a nuisance tax. 

I have here a crankshaft. On this crankshaft these two throws and 
this main bearing have been ground. The rest are just as they came 
out of the car. This is about a 35-minute operation on crankshaft 
grinding. 

All we do is remove metal to bring them back to a round and smooth 
surface. This operation can be done numerous times. It is the policy 
among fleets of taxicabs operators who use their vehicles for many 
miles to grind up to about sixty-thousandths which is 5 or 6 grindings. 
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Each time it is ground the excise tax is reimposed. It is not a large 
tax on these individual items, but it is a nuisance. 

As Mr. Halfpenny said, I think we have one of the largest shops 
in Washington doing this type of work. We pay the Treasury De- 
partment an excise tax of an average of $10 to $12 a month. 

The worth of keeping track of this, billing it to customers and all 
that work, costs us many times that. It is purely a nuisance tax. 

Mr. Foranp. Is that on the theory that you are remanufacturing? 

Mr. Puevrs. That is right, Mr. Chairman. 

Now, I am going to drop this here unless you have some questions. 
I want to graphically illustrate. We just brought down some repre- 
sentative items. There are many other items that represented a little 
bit more, but they are too bulky to carry, such as a hydramatic. 

As you gentlemen probably know today when your hydramatic goes 
bad it is a two to three hundred dollar repair bill. The replacement 
parts, the service operation, are very, very simple, very, very light, but 
the tax is very high because it is a big unit. 

Mr. Foranp. Speaking for myself, I can say you did not have to 
bring in the other parts, because I have seen you here with other parts 
before. 

Mr. Puetps. I am getting used to this. 

Mr. Haurrenny. We have pointed this out a number of times and 
the committee did see fit a few years ago to give us some relief on a 
very difficult thing. They used to not only charge the tax, but also 
charge on the exchange value. Congress did help us on that. 

I would like to have Mr. Saks testify to a few things that I think 
would be helpful to the committee. He is probably the pioneer in 
this rebuilding and repairing industry in the automotive field. I 
would say he could answer all the questions. 

Mr. Foranp. We will be glad to hear him. 

Mr. Saxs. I have learned through the sad experience of trying to 
work through this problem over many years that we have had this tax. 
Admittedly Congress had imposed no tax on repaired or rebuilt or 
reconditioned parts any more than they imposed it on a rebuilt or 
reconditioned truck. 

The imposition of the tax was made entirely by Treasury regula- 
tions. When Treasury first classified rebuilders of these parts as man- 
ufacturers, they collected the full tax on the entire unit, whether it was 
a complete engine, a complete generator, a complete clutch, whatever 
we sold, the tax was assessed on the entire unit. 

During 1951 Congress was kind enough to enact by special amend- 

ment a regulation, or a law which eliminated the value of the old unit 
which we took in exchange for the one we rebuilt. So to that extent we 
got a certain amount of relief on that tax. 
_ Since then, by arguing and reasoning with the Internal Revenue 
Service, we have been able to get them to see and to rule that the 
manufacturing operation applied only to the part that was actually 
rebuilt and remachined. So now they are taxing us not only on the 
entire unit, but simply on the casting or the part which actually has 
machining operations done on it. 

We have had this applied first to the generator in which they elimi- 
nated the tax from the complete generator and taxed only the armature 
which is the part that is machined. 
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Then we had them by the same process of reasoning eliminate the 
tax from the complete clutch and apply it only to the clutch pressure 
casting, which is machined, just that part alone. 

We have been since trying to get them to apply the same — and 
the same reasoning to a complete engine, but we have not been able to 
get them to see the same reasoning as that. 

Now, by the method of regulation anyone can take any automobile 
or any truck and rebuild it from stem to stern, rebuild the clutch, 
rebuild the generator, rebuild the engine, or any other part of it, 
without incurring 1 cent of tax. 

Mr. Foranp. You mean that applied the tax to the individual part, 
but not the whole rebuilding job ¢ 

Mr. Sax. That is correct. 

Now, this one case a car dealer or a truck dealer may take a truck 
in trade. And if he has the facilities in his own shop he can rebuild 
that entire truck from stem to stern and every unit without incurring 
1 cent worth of tax, but if he does not have those facilities and he has 
to send the engine out to Mr. Phelps to have it rebuilt, then a tax 
applies. 

Mr. Foranp. Applies to the part ¢ 

Mr. Sak. On the engine, yes. We are not arguing against the tax 
on parts because that is a different subject. We know that there is a 
tax that Congress has enacted to apply on all automobiles, new, and all 
trucks, new, and all trucks and automobile parts, new. We are only 
arguing on the tax that is applied to repaired or rebuilt parts. 

Mr. Foranp. The point I was trying to make is that you were mak- 
ing reference to the fact that a truck was being reconditioned or 
rebuilt, the motor was sent out to be rebuilt. That is what I referred 
to as a part of the whole truck. And, therefore, just the motor was 
subject to the tax, not the whole truck ? 

Mr. Sax. That is correct, just the part that was sent out to be rebuilt. 

If that same dealer could rebuild that motor in his own shop, he 
would not have to pay any tax even on that motor. The same thing 
applies to the clutch, transmission, or generator, or anything else. 

As I said before, or as Mr. Halfpenny pointed out, in addition to 
that there is a great inequity in the application of this law because 
it is almost physically impossible for the Internal Revenue Service to 
apply this law uniformly to all the people that are engaged in this 
business. Unless these people volunteer to make a return, it would 
be almost impossible for the Internal Revenue Service to search them 
out to assess this tax. 

The result is that there is a great deal of inequity insofar as the tax 
being applied in one case and no tax being applied in the other case. 

Mr. Hatreenny. Mr. Chairman, Mr. Richard Hahn, who is an 
attorney of law, has spent a great deal of time on this matter and has 
met with the Treasury Department and submitted briefs and so forth. 
He would like to point out some of the inconsistencies of existing 
results. 

Mr. Haun. You gentlemen, I understand, are particularly inter- 
ested in present problems in the administration of the excise tax law. 

Mr. Foranp. That is correct and as specific as possible. 

Mr. Haun. I will try to make it very specific. 
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We have previously presented briefs during the history of the a : 
plication of the excise tax law by the Treasury Department to rebuilt, 
reconditioned parts, so I won’t go into that background. 

I think Mr. Halfpenny will ask leave to present to you gentlemen 
some of those old briefs in case you are interested in the background 
of the problem. 

The brief that we have presented today takes the problem up from 
August of 1953 until today and brings out two particular examples 
of technical problems. The main difficulty in applying the excise tax 
law to rebuilt parts is the theory upon which the application was 
made, the theories have changed over the years, first the title theory, 
then the identity of the part, and things like that. 

Following our hearing in August 1953 we were invited by the Serv- 
ice to submit our ideas on attempting to define taxable rebuilding if 
the process was to remain taxable. We said we could not agree it was 
taxable, but if it remains taxable we will try to help you with some 
kind of definition that will try to eliminate any inequities. 

We did that. I understand other ideas were received. The Service 
did not see fit to follow our ideas. They came out with some defini- 
tions of taxable rebuilding and nontaxable reconditioning which un- 
fortunately were not mutually exclusive. They did not cover all the 
situation. 

They defined taxable rebuilding as a machining or rewinding or a 
comparable operation on parts for sale, automobile parts. 

They defined nontaxable reconditioning as the mere cleaning, dis- 
assembly and reassembly of water pumps, fuel pumps, carburetors, 
and so forth. 

They named a number of specific items instead of saying the mere 
cleaning and reassembly of auto parts, so that you have the one, ma- 
chining or rewinding pertaining to all auto parts or mere cleaning 
of all auto parts. 

So by failing to make the definitions cover the entire area, they im- 
mediately got themselves into some difficulties when they attempted 
to apply the definitions. 

We wrote to them immediately upon receipt of their definitions 
which they published in the Internal Revenue Bulletin. We asked 
them what about the insertion of preformed taxpaid coils in a gen- 
erator. To us it did not seem like it was a rewinding operation. 

Someone else did some winding and Mr. Phelps put them in the 
generator. We felt that Mr. Phelps placing those taxpaid coils in the 
generator should not be a taxable operation. 

The Service agreed and they sent us a letter to that effect on Sep- 
tember 10, 1954. 

On November 10, 1954, they sent us a letter that they changed their 
mind, but gave no reason why they had changed their mind. They 
simply said now, after consideration, they had reached the decision 
that the mere insertion of tax-paid coils is a rebuilding operation and, 
therefore, taxable. 

No attempt was made by them to square it with the published ruling 
and when we tried further to get a reason—we called to their atten- 
tion there was no rewinding operation here—they said that rebuilding 
might necessitate the use of tax-paid parts. 
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They didn’t refer to rewinding or anything. They just said it was 
taxable because rebuilding might necessitate the use of tax-paid parts. 

Mr. Foranp. Did they retract the ruling which was originally made? 

Mr. Haun. No, sir; the ruling still stands, so ninety-nine one- 
hundredths of the industry feels this is not taxable because the pub- 
lished ruling led, I think, only to that conclusion. 

Then in that ruling, the published revenue ruling, they also held 
this, the tax due on the use of a rebuilt part as a component of another 
article manufactured by the rebuilder for sale is based upon the price 
for which such or similar rebuilt parts are sold in the ordinary course 
of trade. 

Here is what that means: With the clutch assembly, if only one 
part there, the face of the pressure plate is machined, then the tax 
due on the resale of that item is based upon the price only of that 
machined pressure plate and not on the price of the entire general 
clutch assembly because the other parts of the assembly did not have 
any machining or rewinding done. 

Then in response to inquiries they applied that to a generator where 
only the armature is rewound. And the other parts are merely taken 
apart, cleaned, and reassembled. 

They held that the tax is due on the sales price of that armature 
and not on the sales price of the entire generator assembly. 

We, and a number of others in the industry, since then, and it has 
been about a year, have tried to find out whether that rule, which was 
published, became a published rule, applies to an engine assembly. 
When an engine is rebuilt or reconditioned, whatever word you want 
to use, there are three items in the entire engine assembly that have 
machine operations done. The clutch pressure plate, the crankshaft, 
and the connecting rods. 

There are one or possibly two items at the most on which there are 
any rewinding operations done, if any. I mean, if the generator 
armature needs rewinding, that is done. Or if the starting motor 
armature is defective, there is a rewinding operation there. 

So out of the entire automobile engine that is reconditioned, 3 items 
have machine operations and 1 or possibly 2 may have rewinding 
operations. 

So we asked the Treasury, Should not the tax on a rebuilt engine 
assembly be based upon the selling price of the connecting rod, crank- 
shaft, clutch pressure plate, and generator armature in the case of 
rewinding ¢ 

We have been waiting and waiting and waiting. 

We found out indirectly that they had advised the Atlanta, Ga., 
office of their own that it does not so apply. 

Four machine operations. In addition to those three, the cylinder 
block is bored. So the reason given was that this rule does not apply 
because the sale of machine engine blocks is rare. 

Now, that introduces an entirely new element in the ruling which 
they published and it would lead to this conclusion: It would lead to 
the conclusion that a reground forward crankshaft, rather, a gener- 
ator, the tax applies only to the sales price of the armature and not the 
entire generator because these things are sold frequently. 

On the other hand, if you take a Kaiser generator or a Packard, 
or something, there is infrequent sale. The volume is not high. 
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So the rule does not apply to those. If you get to the question of a 
Dodge or Plymouth, you would have to find out is the sales volume 
for that particular item for that particular car high or low; if so, is 
the volume high enough to make the rule applicable, or is it too low? 

Who is going to gather that sales data and how high does the volume 
have to be? 

So they have introduced and still not published a new factor there. 

Those are the types of things that the industry is faced with in the 
application of this statute to rebult items. 

I think the Services’ problem is difficult in trying to apply it be- 

cause Congress, as we have pointed out previously, never intended 
that it apply to reconditioning parts, so by trying to apply it they are 
constantly getting new and new problems. 

Now, we concur heartily in the statements made by other witnesses 
here today that rulings should be published and not merely remain 
private rulings, so that everybody can get the benefit immediately of 
public rulings. 

I think that covers as briefly as I possibly can, the items covered in 
our briefs. 

Mr. Hatrrenny. If there are any questions, Mr. Chairman, we will 
be happy to answer them. 

As I pointed out, we have appeared here in 1942, 1947, 1950, and 
1953 and, although ‘the amount collected is diminishing through the 
years, our problems are becoming not easier but more complex, be- 

cause the man who wants to comply with the law can write his trade 
associations, or write into the Treasury and get conflicting rulings on 
this, examples of which Mr. Hahn has pointed out. 

The amount involved is not horizontal; it is the great nuisance 
involved. We have run into this problem, many people operating 
small machine shops go along for years not knowing that it is taxable. 
Then someone discovers they are in business and makes an audit and 
finds they have several thousand dollars that they owe as tax. 

That is a tremendous tax to those small operators. It has reached 
a place that I am satisfied if you will question the Treasury people 
themselves carefully, I think they have reached almost the end of the 

various levels of reasoning that they can reach or make to try to 
assess this tax because they have changed their ground at numerous 
times as to the basis of this tax and how it should be assessed. 

Mr. Foranp. I think you gentlemen have made a very fine presenta- 
tion. Of course, as you know, no doubt, the committee is going to 
have the Treasury again appear before the committee after they have 
had an opportunity to look through and evaluate the testimony that 
you people and others have been furnishing the committee. 

Now, you have made your point very specific, and I appreciate that. 

If you should find some other specific instances relative to rulings, 
for instance, that you believe the committee should know about, we 
would appreciate having them. 

Some reference was made to the previous briefs you have submitted. 
That would be rather bulky to include in this record of our hearing, 
but they could be included by reference, if you care to do that. 

Mr. Hatrpenny. Yes. Probably the Department has them or any 
of the advisers on your committee. I have a brief here that we sub- 
mitted in August of 1953, and of July 21, 1947. 


68693—55 27 
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Mr. Foranp. That was presented to the committee here? 

Mr. Hatrrenny. That is right. 

Mr. Foranp. That is part of the printed hearings that are available 
tous. So I suggest they be referred to by dates and so forth so they 
can be easily identified and we can pick them up from our previous 
hearings. 

Mr. Hatrrenny. Yes; we will do that. 

(The briefs dated August 1953 and July 21, 1947, on behalf of the 
Industrywide Committee To Remove Discriminatory Automotive Ex- 
cise Tax, are included in these hearings by reference. ) 

Mr. Hatrrenny. On behalf of the whole industry we want to ex- 
pees apprrmaien for allowing us to appear here at various times 

cause the Ways and Means Committee has indicated their desire to 
be of assistance to us. 

In fact, 1 year you did pass a bill that amended the act so that we 
were given a relief. Unfortunately, the Korean war inter- 
vened over on the Senate side, so there was not any relief given. 

We have reached the conclusion that the only chance of getting all 
these things cleared up is by an amendment. As long as they have 
interpreted that rebuilding and repairing is under the act it looks like 
an amendment to eliminate it as we have set forth in our brief would 
be the only method of clarifying it. 

Mr. Foranp. You have suggested the language necessary. 

Mr. Hatrrenny. We have the specific language. 

Years ago we talked to the counsel for the committees and worked on 
that language at some length. I think everyone is satisfied it would 
give the desired relief. 

Mr. Foranp. I am sure that the subject will be given very serious 
consideration. 

Are there any questions? 

Mr. Keoeu. I just want to make this statement, Mr. Chairman: 

Of course, you are conscious of the fact that some industries have 
come in here and have sought as their objective the same treatment 
that the automotive industry is now receiving. 

Do you know that? 

Mr. Hatrrenny. No, I do not. In fact, if they wish for that 

Mr. Keroeu. On this business of the credit for the turned-in parts, 
rebuilt refrigerator parts, for example, they will be willing to settle 
for the same treatment that the automotive industry is receiving. 

Mr. Haurrenny. All of the parts that we use in a rebuilding opera- 
tion are tax paid parts. I mean, someone has paid the tax on all of 
these items originally and any new part that we use we are paying 
a tax on. 

So they don’t understand our problem because they are taxing us on 
the machining, which is actually the labor which is involved. 

Mr. Kerocu. The point I got from them was that they are paying 
a tax on the entire rebuilt part without being given a credit for the 
used portion of it on which a tax had previously been paid. Is that 
not your understanding ? 

Mr. Mason. Yes, that is my understanding. 

Mr. Krocu. There is no credit given for the part traded in for the 
rebuilt part. 

Mr. Hatrrenny. In our industry the part traded in is the part that 
hastoberepaired. It is not junk, or it is not eliminated. 
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We do strictly repairing process, and as we have in this amendment, 
if it is sold again we want that it must be sold as a rebuilt part. 

Ours is primarily a repair process rather than building a new part. 

Mr. Krocu. My only point in making the statement is to pane out 
to you, like many things, this is somewhat relative, there are those who 
wish they were in what they think is as good a position as you are. 

Mr. Hatrpenny. We would not want to get anyone in that same 
difficulty. We appreciate that and I do want to point out that I am 
sure that if the Treasury would make a thorough survey as thorough 
as we have made in the industry that it is costing them money rather 
than getting revenue on what they are doing. 

Mr. Foranp. Maybe after they read your testimony they will change 
their minds. 

Mr. Mason. The point that I am getting out of all this is the fact 
that the headaches to the Service more than outweigh the amount of 
dollars and cents that are involved. 

Mr. Hatrrenny. That is right. 

Mr. Mason. So why not get rid of the headaches because the dollars 
and cents involved are so small that it is not worth that trouble and 
expense. 

Mr. Hatrrenny. I believe if you can get to the division that is 
actually handling the excise automotive parts, they will confirm that 
fact. 

Mr. Foranp. We thank you for the information you have given us 
and assure you we will give it serious consideration. 

Mr. Hatreenny. We thank you very much. 

Mr. Foranp. The next witness is Mr. John Covington. 

Is Mr. Covington here? 


STATEMENT OF JOHN R. COVINGTON, SECRETARY, THE 
OLIVER CORP. 


Mr. Covinetron. My name is John R. Covington. I am the secre- 
tary of the Oliver Corp., a manufacturer of farm equipment. 

Mr. Keoeu. I would like to interrupt Mr. Covington to say that I 
know Representative Herlong regrets that he is unavoidably detained 
this afternoon. He did indicate to me this morning that he wanted to 
be certain to be here when you testified. I know that he has read your 
statement and will give it study and consideration. 

Mr. Covrneton. Thank you very much. 

I appear not only on behalf of the Oliver Corp., but also on behalf 
of the various other members of the farm-equipment industry. 

Both the 1939 and the 1954 codes levy an excise tax of 8 percent— 
5 percent after April 1, 1956—on the sale by the manufacturer of 
a or accessories for trucks, automobiles, and other highway ve- 

icles. 

The Treasury Department has long recognized that this tax does 
not apply to the sale of parts to be used in the manufacture of farm 
equipment, even though such parts may be physically suitable for 
use on trucks or automobiles. 

But for some a it has taken the position that the tax does apply 
to other sales of parts which are physically suitable for automotive 
use, even sales of parts to be used as farm equipment repair parts. 
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In the Revenue Act of 1951, the Congress sought to insure the ex- 
emption of farm equipment parts from this tax. Its action took the 
form of an amendment to section 3443 (a) of the 1939 code—corre- 
sponding to section 6416 (b) of the 1954 code—authorizing a credit 
or refund of the tax in the case of parts— 
used or resold for use as repair or replacement parts or accessories for farm 
equipment. 

Unfortunately, since the enactment of the 1951 act, the allowance 
of a credit or refund has been prevented in the great majority of the 
cases to which the 1951 amendment applies. The reason for this is 
the manner in which the taxpayer’s right to a credit or refund must 
be established. 

The Treasury Department has taken the position in its regulations 
that tax must still be paid upon the initial sale of farm equipment 
parts by the parts manufacturer—unless sold to be used in the manu- 
facture of farm equipment—and that it will be refunded only upon 
a certificate from a party to the retail sale of the parts referring 
specifically to each a and stating that the parts sold are to be used 
for the repair of farm equipment. 

Ordinarily it is not practicable to claim a refund in this manner. 
There are many thousands of retail dealers in farm equipment. Each 
year the average dealer makes many thousands of separate sales of 
repair parts—both of parts which are initially taxable (because phys- 
ically suitable for automotive use) and of those which were not. 

The different types of farm-equipment repair parts, taxable and 
nontaxable, used on each brand of farm equipment number in the tens 
of thousands. Obviously it would be a very considerable burden on 
a dealer to be required, on every occasion on which he makes a sale of 
a farm-equipment part, first to ascertain whether that piece was in- 
itially taxable or nontaxable, and, if taxable, to make a written record 
of the sale, and finally to assemble such records of a number of sales 
and transmit them periodically through trade channels back to the 
parts manufacturer. 

Furthermore, where the retail dealer handles farm equipment only, 
and all or substantially all of his sales are for farm-equipment pur- 
poses, as is frequently the case, the burden of complying with this 
refund procedure would be especially heavy and especially unneces- 
sary. 

it is believed that the manufacturer’s price on the average taxable 
farm equipment part is substantially less than $1. The tax is, there- 
fore, less than 8 cents. The tax savings made possible by the burden- 
some refund procedure is obviously inadequate to compensate for the 
cost of the clerical labor which would be incurred in order to secure 
the saving—not to speak of the administrative costs which would be 
imposed on the Internal Revenue Service if these refunds were 
claimed and if the Service actually undertook to examine and audit 
the immense volume of certificates which would then be filed pursuant 
to its procedures. 

As a matter of fact, very few dealers have made the required ree- 
ords, very few refunds have been paid under the 1951 amendment, 
and farmers buying farm equipment parts continue to pay this tax 
which the Congress has actually levied only on truck and automobile 
parts. 
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This situation can be corrected by providing an outright exemp- 
tion for farm-equipment repair parts. The exemption should be close- 
ly circumscribed so as to prevent the escape from tax of sales of parts 
to be used on trucks or automobiles, but should be allowable on terms 
which could be established at less than the prohibitive cost of the 
present refund procedure. 

The present refund procedure should be retained for possible use 
in cases which cannot meet the requirements of the new exemption 
provisions. 

The proposed exemption should be allowable only under the fol- 
lowing conditions: 

(a) That the initial sale be from or to a manufacturer of farm 
equipment; and 

(6) That the parts be manufactured or purchased for sale or re- 
sale as repair parts for farm equipment manufactured by such manu- 
facturer. 

Thus, right to the exemption should be established at the manufac- 
turers’ level with respect to sales in quantity lots without the neces- 
sity of certificates with respect to each sale made to or from a retail 
dealer. 

Such conditions would adequately insure that the exemption would 
seldom be allowed with respect to parts eventually used for other than 
farm-equipment purposes. 

But as a further guaranty against the opening of a loophole in the 
tax, the tax should be imposed on sales by dealers of any parts which 
have not been taxed at the manufacturer’s level but which are pur- 
chased for use on automobiles and trucks. 


This proposal for farm equipment repair parts is similar in princi- 
ple to the exemption adopted for gasoline substitutes in section 506 
of the Excise Tax Reduction Act of 1954. 

The pre osal is embodied in H. R. 5267, a bill introduced last 
y 


March ongressman Schwengel, of Iowa. A copy of such bill is 
attached hereto. 


Mr. Foranp. Without objection, the copy of the bill may be in- 
cluded in the record. 
(The bill referred to is as follows: ) 


[H. R. 5267, 84th Cong., 1st sess.] 


A BILL To exempt farm equipment repair parts from the excise tax levied on automobile 
parts 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 4063 of the Internal Revenue Code 
of 1954 is hereby amended by adding at the end thereof the following new sub- 
section : 

“(c) Farm EqQuiPMEentT Parts.—The tax under subsection 4061 (b) shall not 
apply in the case of an article (other than spark plugs, storage batteries, leaf 
springs, coils, timers, and tire chains) sold to or by a farm equipment manu- 
facturer if the article is purchased or manufactured by such manufacturer for 
sale or resale as a repair or replacement part or accessory for farm equipment 
manufactured by it. As used in this subsection, the term ‘farm equipment’ 
includes, but is not limited to, off-highway wheel tractors and track-type tractors, 
but does not include equipment taxable under subsection 4061 (a). If an article 
is sold free of tax pursuant to this subsection, and such article is subsequently 
Sold with knowledge by the seller that it is for use other than as a repair or 
replacement part or accessory for farm equipment, then the person making such 
Sale shall be considered the manufacturer of such article and the tax under 
section 4061 (b) shall apply to such sale.” 
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Sec. 2. The amendment made by this Act shall take effect on the first day of 
the first month which begins more than ten days after the date of enactment. 

Mr. Covineton. I would like to go beyond this statement and give 
a little chronology of events to the members of the subcommittee. 

There has been an excise tax on automobile parts since at least the 
1920’s. Late in the 1920’s and early in the 1930’s, there were a series 
of cases the principal one of which was the Universal Battery Com- 
pany v. The United States (281 U. S. 560), decided by the United 
States Supreme Court in 1930, which held that parts, in order to be 
subject to the excise tax on automobile parts, must be primarily adapted 
for use on automobiles; that if the parts were also adaptable for use 
in some other type of equipment, the excise tax did not apply. 

There were a series of cases, but the Supreme Court case is the lead- 
ing case on the subject. These cases have not been overruled and are 
still the law as far as the Federal courts are concerned. 

In 1932 Congress reenacted the excise tax laws with substantial 
amendments. ‘The excise-tax law on automobile parts was not ma- 
terially amended except to name certain specific items which are al- 
ways subject to the tax. 

We are not in dispute about these items. The farm-equipment in- 
dustry was not subjected to this. No attempt was made to subject 
the farm-equipment industry to the excise tax on automobile parts 
until about 1945. Then the Bureau went back to the old idea, re- 
pudiated by the Supreme Court in the Universal Battery case, of 
taxing parts entirely because they could be used on automobiles. 

I well recall the first time an agent appeared in our office was about 
this time of the year in 1945. The controller called me up and said 
that this agent is here and wanted to know why we had not paid the 
excise tax on automobile parts. 

I will admit that I was incredulous that he should say that the 
farm-equipment industry was subject to a tax, and I am afraid I 
expressed that rather forcibly. 

I did not convince him, however, because by 1947 he had assessed 
a tax against us for the period from 1932 to 1945, inclusive. 

The arrival at the amount of tax was eminently fair. We worked 
closely with the revenue agents. We agreed on which parts could 
conceivably be used in automobiles and which could not, and arrived 
at agreement as to the amount of tax which was certainly not too 
high. We agreed with the revenue agent that if any tax was due, 
this amount was agreeable, but told him we still felt no tax was due. 

He assessed the tax, or the Bureau assessed the tax. We filed a 
claim for refund. 

In due course we filed a suit for refund in the Federal District 
Court for the Northern District of Tllinois. We went through the 
necessary negotiations at the various levels at the Bureau of Internal 
Revenue, and finally the matter was about to come to trial—oh, it 
was about 1950 by that time, I am not sure of the exact date. About 
the time the case was coming to trial we received a notice from the 
Bureau that they were refunding 9614 percent of the tax we had paid, 
leaving about $1,400 of tax due. 

I decided we could not afford to take a case as far as I was sure 
that we would have to take this case for $1,400 of tax. 
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I now regret that decision, but I am sure it was economically 
correct at the time. So we dropped the case, leaving the $1,400 of 
tax paid with no right of refund. 

All of the rest of the industry settled with the Treasury rather 
than go to trial. They never filed a claim for refund, but reached 
an agreed settlement. 

Since this case we have found that we must pay the tax directly 
to the parts manufacturer. We do not manufacture any parts whic 
the Treasury has claimed are subject to this tax. It is only parts we 
buy from other people which they claim are subject to the tax. 

And since the tax is on the manufacturer, the people from whom 
we buy the parts insist that we pay the tax to them, so that we are 
not in a position now to endeavor again to reclaim the tax. 

In 1951 I came to Washington in about May and spoke to a number 
of members of the Ways and Means Committee. One of the members, 
Mr. Thomas Martin, of the First District of Iowa, heard of the diffi- 
culties in which we were engaged with the Bureau and introduced 
to the Ways and Means Committee a proposal that a specific exemption 
for farm-equipment parts be adopted as an amendment to the excise 
tax on automobile parts. 

The Treasury representatives to the Ways and Means Committee 
took the position that the better procedure would be to provide a 
refund procedure. 

In other words, I do not believe they objected to the exemption of 
farm-equipment parts, but they stated they were afraid if a specific 
exemption were granted that there would be the danger that a 
person wanting a part for his automobile would find out what part 
that fitted a farm tractor might fit his automobile and would go and 
buy it from a farm-equipment dealer. 

So they wanted a refund procedure rather than an exemption. 
This seemed perfectly satisfactory to us and such a provision was 
adopted and is the section referred to in my formal statement. 

We then worked with the Treasury for about a year and a half while 
they were endeavoring to draft regulations under this refund pro- 
cedure, 

John Deere & Co. and the Oliver Corp. analyzed quite a large 
number of invoices to dealers and sales of parts to determine what 
we were talking about. 

We have approximately 2,500 dealers. We are about 5 percent of 
the farm-equipment industry. We discovered on an averaging basis 
that we sell farm-equipment parts to our dealers on about 500 separate 
Invoices every year. 

Deere & Co. analyzed a number of their invoices to dealers for farm 
equipment parts and found that, of the parts that might be claimed 
to be subject to this automobile parts tax, approximately 40 percent 
of them sold for less than 25 cents; less than 25 percent of them sold 
for more than a dollar. 

We pointed out to the Treasury that to require the twenty or thirty 
thousand farm equipment dealers in the counry to keep a record each 
time they sold a 25-cent part, the number of the part, and the fact 
that it was sold for farm equipment use and not for automobile use in 
order to get a refund of a 2-cent tax, and then to accumulate these 
records monthly or quarterly or in any given period and send them 
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back to the wholesale branch of the farm-equipment manufacturer 
and then to have that wholesale branch gather together all of these 
exemptions certificates of, say, the three or four hundred dealers 
within its territory, and send all of those back to the home office of 
the farm-equipment manufacturer, have the home office take the 2,500 
or 4,000 dealers’ certificates and break them down between various 
manufacturers from whom the farm-equipment manufacturers bought 
these parts which it could be claimed were automobile parts, obvious] 
entailed a cost which was greater than the amount of the tax which 
was collected because the parts were of such low value that the amount 
of tax on each item was small. 

So we have never endeavored to follow this refund procedure, and 
we told the Treasury at the time that if these regulations were adopted 
that the intent expressed by the Congress in 1951 would be completely 
nullified because we would be unable economically to follow the pro- 
cedure they had outlined. 

I sympathized with the Treasury’s problem because under the refund 
procedure I am afraid that the procedure they outlined was necessary. 

We are convinced that the Congress has not intended to tax farm- 
equipment parts. They have never said that they intended to tax 
farm-equipment parts. We are convinced that the possibility is so 
small as to be ridiculous that anybody will buy a farm-equipment part 
and put it in his automobile. If you paid two or three thousand dol- 
lars for an automobile, you are not going to go to a farm-equipment 
dealer and take a chance that a part designed and sold for use on 
a tractor might fit your automobile in order to save a 2-cent tax, 
because you cannot afford to take a chance on ruining a $2,000 
automobile. 

So I do not honestly believe that there is any possibility that any 
of these parts which we sell to our dealers are in fact sold for use on 
automobiles. 

I, therefore, see no reason at all why the Government will lose any 
revenue which it intended to collect if this committee adopts H. R. 
5267. 

Mr. Foranp. You have made a very clear explanation of your posi- 
tion. I assure you it will receive more serious consideration. 

Mr. Mason. It is clear enough to me. 

Mr. Foranp. We thank you very much for your presentation. 

Mr. Covineron. Thank you very much for hearing me, Mr. 
Chairman. 

(Mr. Halfpenny later submitted the following statement in oppo- 
sition to the proposal of the farm-equipment industry :) 


STATEMENT IN OPPOSITION TO PROPOSAL OF FARM-EQUIPMENT INDUSTRY EMBODIED 
IN H. R. 5267 


REFUNDS ARE AVAILABLE FOR AUTOMOTIVE PARTS USED ON FARM EQUIPMENT 


Section 4061 (b) of the Internal Revenue Code imposes an excise tax upon 
the sale by the manufacturer of parts and accessories for automobile vehicles. 

Section 6416 (b) (2) (F) provides for the refund of any such tax paid on 
automobile parts or accessories used or resold for use as repair or replacement 
parts or accessories for farm equipment other than automobile vehicles. 

Under these sections, and the regulations issued pursuant thereto (T. D. 
6029), taxes paid by the manufacturer of an automotive part are refundable 
upon presentation of the certificate of the ultimate vendor that the vehicle was 
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used by him or resold for use by his vendee as a repair or replacement part, 
or an accessory, for farm equipment other than autos or trucks. 


PROPOSAL OF H. R. 5267 


H. R. 5267, introduced in the 84th Congress, 1st session, and referred to the 
Committee on Ways and Means, proposes that: 

“The tax under subsection 4061 (b) shall not apply in the case of an article 
(other than spark plugs, storage batteries, leaf springs, coils, timers, and tire 
chains) sold to or by a farm-equipment manufacturer if the article is purchased 
or manufactured by such manufacturer for sale or resale as a repair or replace- 
ment part or accessory for farm equipment manufactured by it.” 

Thus, the proposal would grant an outright exemption (in place of refund) 
in the case of the sale of an automotive part or accessory: (1) to or by a farm 
equipment manufacturer, (2) for sale or resale as a repair or replacement part 
or accessory for farm equipment, (83) manufactured by that particular manu- 
facturer. 


OBJECTIONS TO THE PROPOSAL 


Ordinarily, there should be little or no objection to a proposal which would 
substitute tax exemption for a tax-refund provision. But H. R. 5267, if enacted, 
would create a new discrimination in this field of excise taxes already overrun 
with inequities. 

Repair and replacement parts, as well as accessories, for farm equipment are 
manufactured and sold not only by farm equipment manufacturers through their 
dealer outlets. Repair and replacement parts and accessories for such equipment 
are manufactured by hundreds of independent manufacturers (i. e., companies 
not producing equipment itself, but only parts or accessories) ; and these inde- 
pendents’ parts are distributed through farm equipment dealers as well as auto- 
motive jobbers, truck and automobile dealers, garage repairmen, mail-order 
houses, and retail stores. Frequently, an independent manufacturer will both: 
(1) produce and sell parts to the so-called farm equipment manufacturer for 
resale through the letter’s dealer organization, and (2) produce and sell iden- 
tical parts for resale through the independent’s own channels of distribution. 


1. Competitive discrimination 


At the present time there is no tax exemption for either the farm equipment 
manufacturer or the independent parts manufacturer. The sale by either of them 
of replacement parts or accessories for farm equipment is taxable. Their re- 
spective retail outlets can furnish them each with the means (i. e., certificates) 
for obtaining refunds in the proper cases. 

If H. R. 5267 were enacted, the independent parts manufacturer would be 
placed at a tremendous competitive disadvantage. The equipment manufacturer 
would be relieved of paying tax, of including the amount thereof as a cost burden 
in the pricing of his product, of requiring the ultimate vendor’s certificate 
respecting use of the article as a prerequisite for refund of that cost, and of 
establishing and maintaining records to substantiate its tax refund claims or 
credits. 

A parts dealer being approached by both an equipment manufacturer and an 
independent parts manufacturer to handle repair parts for farm equipment 
could be swayed to handling the equipment manfacturer’s parts, simply by reason 
of the tax differential of 8 percent of manufacturers’ price (not to mention inter- 
mediate markups), or the elimination of certificates and delays involved in 
refunds. 


2. Interchangeability of automotive and farm equipment parts 


It is not unusual for a certain repair or replacement part, or accessory, to fit 
and perform its function in both an automobile, truck or bus on the one hand, 
and on the other a farm tractor or other item of either motorized or nonmotor- 
ized farm equipment. Some companies are manufacturers of both farm equip- 
ment and automotive vehicles, while other companies are manufacturers of 
engines or other components used in both farm equipment and automotive 
vehicles. 

This being true, it is natural that a certain fuel pump, a valve, a bearing, and 
many of the hundreds of other automotive parts and accessories, will find appli- 
cation as a repair part in both farm equipment such as a farm tractor and 
automotive vehicles such as a truck or automobile. 
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When those repair parts are sold to or by a farm equipment manufacturer, it 
is utterly impossible for the parties to such transaction to know whether the 
repair parts are “for sale or resale as a repair or replacement part or accessory 
for farm equipment” as contemplated by H. R. 5267, or whether they will be 
sold or resold to repair automotive vehicles. 

Even when repair parts reach the hands of the retail dealer (frequently after 
passing from the manufacturer of the part or of the farm equipment, through the 
hands of warehouse distributors and jobbers) it is impossible for the dealer to 
know before resale whether the repair parts will be installed or sold for use 
in farm equipment rather than automotive vehicles. In nonurban areas, jobbers 
and dealers sell parts for and service both farm equipment and automotive 
vehicles. 

This interchangeability of parts and accessories would result in the escape 
from tax of all parts and accessories sold by farm equipment manufacturers, 
even though such parts or accessories are actually used to repair automotive 
vehicles. 

H. R. 5267 attempts to prevent such result by providing that: 

“If an article is sold free of tax pursuant to this subsection, and such article 
is subsequently sold with knowledge by the seller that it is for use other than asa 
repair or replacement part or accessory for farm equipment, then the person 
making such sale shall be considered the manufacturer of such article and the 
tax under section 4061 (b) shall apply to such sale.” [Emphasis supplied.] 

It should be evident to anyone acquainted with the parts replacement industry 
that his provision will not prevent the escape from tax of parts sold through 
farm-equipment manufacturers which are actually used in automobile vehicles. 

To begin with, the parts dealer (who may either install a repair part, sell it to 
another garageman for installation, or sell it to the equipment owner for installa- 
tion himself) will not know whether the fuel pumps, valves, bearings, filters, 
piston pins, and hundreds of other parts reaching his hands have had excise tax 
paid by the manufacturer who is several steps above him in the ladder of dis- 
tribution. Furthermore, he will care less. 

Assuming that the parts dealer would even learn of H. R. 5267 after passage, 
he cannot be held liable for tax as the manufacturer of a repair part reaching 
his hands tax free unless it can be shown that he sold it with the knowledge that 
it was for use other than for repair of farm equipment. The dealer is given no 
duty even to inquire of his purchaser the use to which the part is to be put. The 
law discourages his asking, for he might incur an obligation to pay the 8 percent 
manufacturers’ excise tax. And even were he to ask and the purchaser were 
to answer, “Farm equipment” or, “I don’t know,” neither the dealer nor the 
purchaser would have violated the law or incurred liability for the tax. 

Assuming, as an alternative, that the parts dealer were somehow informed 
which of the hundreds of different types and brands of parts had reached his 
shelves tax free, and assuming also that the dealer could be shown to have 
knowledge of each purchaser’s intended use of each repair part being sold, the 
administrative problem of policing and enforcing the provisions of H. R. 5267 
is beyond comprehension. Bach dealer (making the last sale) becomes the 
manufacturer whose payment of tax must be enforced. And there are literally 
between 150,000 and 200,000 of such “manufacturers” who would have to be 
policed. 


8. Interchangeability of farm equipment parts among different equipment 


If the fact of interchangeability of repair parts between farm equipment on 
the one hand, and on the other hand automotive vehicles presents a difficult 
problem in the administration of H. R. 5267, a king-size obstacle is encountered 
when it is realized that repair parts for farm equipment sold by one farm equip- 
ment manufacturer are not infrequently interchangable with parts for farm 
equipment sold by another farm equipment manufacturer. 

H. R. 5267 provides tax-exemption for the sale of parts to or by a farm equip- 
ment manufacturer, only where the parts are subsequently used or resold for 
use in the repair of farm equipment manufactured by that farm equipment 
manufacturer. 

Thus, even though 2 farm equipment manufacturers both use engines made by 
1 engine manufacturer,.the repair parts sold to or by one of the equipment 
manufacturers are to be tax exempt only when sold for use in an engine in its 
equipment, and not when for use in an identical engine of the other’s equip- 
ment. A natural response to this statement is: “So what? If part is sold tax 
exempt even though it finds its way into the other engine, no one is hurt, since 
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it would have been subject to the tax refund procedures.” Such a response simply 
proves that the selective exemption embodied in H. R. 5267 is workable, and 
can only lead to contempt for its provisions and a subsequent breakdown of the 
excise tax structure. 


4. An illustration 


The following example of the application of H. R. 5267 (or any similar pro- 
posal), based upon actual facts concerning sale and distribution of parts and 
equipment, demonstrates a few of the confusing and discrimininatory effects. 

Ace Parts Co. manufactures engine parts for Motor Corp., the manufacturer 
of trucks. Motor Corp. also sells its engines to Farmers Tractors Co. and 
Agricultural Tractor Co., manufacturers of farm equipment. 

The Ace Parts Co. manufactures its parts for repair or replacement purposes 
in the trucks of Motor Corp. and the farm tractors of Farmers Tractor Co. and 
Agricultural Tractor Co., and such parts are sold and distributed in the follow- 
ing channels: 

1. By Ace to Motor Corp., for resale to its truck dealers who install in (@) its 
trucks, and (b) its engines in other equipment. Such dealers also resell to 
vehicle owners and other garage repairmen for installation in trucks and farm 
tractors. 

2. By Ace to Farmers Tractor Co., for resale to its tractor dealers who install 
in (a) its farm tractors, (b) Agricultural Tractor Co.’s farm tractors, and (c) 
Motor Corp.’s trucks. Such dealers also resell to vehicle owners and other 
garagemen for installation in farm tractors and trucks. 

3. By Ace to Agricultural Tractor Co., for resale to its tractor dealers who 
install in (a) its farm tractors, (b) Farmers Tractor Co.’s farm tractors, and 
(c) Motor Corp.’s trucks. Such dealers also resell to vehicle owners and other 
garagemen for installation in farm tractors and trucks. 

4. By Ace to parts wholesalers for resale (directly or through jobbers, or both) 
to truck dealers, farm tractor dealers, and garage repairmen for installation in 
trucks and farm tractors. Such truck dealers and tractor dealers also resell to 
other garagemen for installation, and such jobbers, truck dealers, and tractor 
dealers also resell to vehicle owners for installation in trucks and farm tractors. 

5. By Ace to mail-order houses and chain stores for resale to vehicle owners 
for installation in trucks and farm tractors. 

Ace Parts Co., when selling parts to Motor Corp., Farmers Tractor Co., and 
Agricultural Tractor Co. for replacement purposes rather than for original equip- 
ment, now incurs manufacturers’ excise-tax liability. It pays tax also on its 
sales to parts wholesalers, mail-order houses, and chain stores. H. R. 5267 
would exempt from such tax the sale of some of the parts Ace sells to Farmers 
Tractor Co. and Agricultural Tractor Co., namely, only those parts which it sells 
to those two customers for resale by them for repair of the farm tractors of their 
own respective manufacture. 

The sale of repair parts by Ace through all other channels of distribution for 
farm tractors would remain taxable, even the sale to Motor Corp., the manu- 
ufacturer of the farm tractor engine, for installation by or resale through its 
dealers. 

CONCLUSION 


The proposal of the farm equipment industry to exempt the sale of certain re- 
pair and replacement parts and accessories for farm equipment, when sold to 
or by a farm equipment manufacturer— 

(1) would create competitive disadvantages for other manufacturers, 
wholsalers, jobbers, and dealers of the same parts, increasing the number 
and character of discriminatory situations already existing under the excise 
tax statutes; and 

(2) would create administrative problems of nature and extent almost 
beyond comprehension. 

The benefits that would flow to a few are far outweighed by the injurious effects 
that would be suffered by the many competitors entitled to equal treatment. 


The proposed exemption and enforcement provisions are incapable of appli- 
cation and enforcement. 


THE INDUSTRYWIDE COMMITTEE 


The Industrywide Committee To Remove Discriminatory Automotive Excise 
Tax consists of persons engaged in the manufacture or wholesaling of auto- 
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motive parts and accessories, appointed by Automotive Engine Rebuilders Asso- 
ciation, Motor & Equipment Manufacturers Association, National Automotive 
Parts Association, and National Standard Parts Association, whose present 


membership embraces approximately 1,500 manufacturers and 7,000 wholesalers 
of such parts and accessories. 


Respectfully submitted. 


INDUSTRYWIDE COMMITTEE To REMOVE DISCRIMIN ATORY 
AUTOMOTIVE EXCISE TAX, 
By Harotp T. HALFPENNY, 
RicHarp F. HAHN, 


Halfpenny & Hahn, Chicago 2, Ill. 


Mr. Foranp. The next witness scheduled is Mr. Arthur D. Condon, 
who cannot be here. He has left his statement. 


Without objection, it will be inserted in the record at this point. 
(The statement referred to is as follows:) 


STATEMENT OF ARTHUR D. CoNDON, ON BEHALF OF THE INDEPENDENT ADVISORY 
COMMITTEE TO THE TRUCKING INpUsTRY, INC., WASHINGTON 5, D. C. 


In a substantial number of transactions motor carriers insist that truck- 
trailer manufacturers provide equipment on long-term leases instead of by sale. 

In collecting the excise tax for such lease transactions, the Internal Revenue 
Service computes the tax on the basis of gross lease rental. Inasmuch as gross 
trailer rentals are uniformly higher than the sale price for the same equipment, 
the excise tax on lease transactions is higher than on sale transactions. The 
rental amount is higher than the sales price because the manufacturer must 
take into consideration in computing what to charge as rent, interest, insurance, 
and administration charges which do not exist in the case of an outright sale. 
The tax inequity is apparent whether the manufacturer or the operator assumes 
the burden of this excess excise tax. The operators object to and resist having 
this excess passed along to them by the manufacturer. The trucking business 
is highly competitive and any material or substantial added item of cost or 
expense is a discouraging factor. This excess in excise tax on leased equip- 
ment over purchased equipment prevents in many instances acquisition by an 
operator who leases equipment, of new equipment needed for effective conduct 
of his motor-carrier business. 

A few weeks ago Congress recognized the need for correction of an analogous 
situation in the case of utility trailers used by passenger automobiles and 
enacted Public Law 317 which was signed by the President on August 9, 1955, 
providing a measure of relief in the excise tax on leased utility trailers used 
with passenger automobiles. A similar law providing similar relief for truck 
trailers would substantially meet the needs of the trucking industry. 

Truck trailers constitute a major component of our Nation’s transportation 
equipment, and the group I represent here is a trucking industry labor-manage- 
ment group, the Independent Advisory Committee to the Trucking Industry, 
which includes among its directors Mr. Dave Beck, president of the teamsters 
union; Mr. Walter F. Carey, formerly president of the American Trucking Asso- 
ciations and presently board chairman of the American Trucking Associations 
Foundation; Mr. Roy Fruehauf, president of the Fruehauf Trailer Co.; and 
Mr. B. M. Seymour, president of Associated Transport, Inc., one of the Nation’s 
leading motor carriers. 

Inasmuch as by enacting Public Law 317 your committee and the Congress 
have recognized the need for legislation to balance the excise tax inequity 
between a sale and a lease of utility trailers used with passenger automobiles, 
the Congress has accepted the principle involved. In order to conserve the time 
of the committee, I do not intend to go into the history of previous bills and 
studies made by your committee on this broad subject. It is obvious that the 
excise-tax discrimination against truck trailers prejudices the economy of a 
preeminent and essential segment of the Nation’s transportation system, namely, 
the motor carriers. 

A leading manufacturer of truck trailers has supplied the following information 
which indicates the extent of the inequity between excise tax paid on equipment 
rented to operators by leases and the excise tax based upon sales of similar 
equipment during the same period of time. 

In 1 transaction the rent income for the equipment for 1 year was $68,153.50, 
on which the excise tax paid was $5,452.28. At the end of a year the operator 
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exercised an option to purchase the equipment, and the manufacturer had to 
pay an additional excise tax of $11,283.77 on the same equipment. The total 
excise tax paid on the rental and subsequent sale of this equipment was $16,736.05. 
On an outright sale to another operator of the same number of similar vehicles 
the excise tax was $13,116.29, which is some $3,600 less than the excise tax paid 
on the rental and subsequent sale. 

This same manufacturer has also supplied the following figures showing the 
comparative excise tax paid on transactions involving leases ranging from 2 to 5 
years’ duration, and in a separate column the amount of excise tax paid on sales 
of similar equipment in identical quantities at corresponding times: 


> 


Number | Rentals excise Sales excise 
of units tax paid tax paid 


$860. 16 $684. 03 
10, 550. 16 7, 590. 00 
4, 587.72 3, 639. 26 
19, 989. 85 13, 515. 42 
2, 550. 03 1, 921. 04 


Dh od cin SRS LARS 38, 537. 92 27, 349. 75 


In every instance the excise tax on rentals is considerably more than that 
on sales. In these particular transactions which can be considered typical for 
the industry, the excise tax paid on rentals is 40 percent more than the excise 
tax paid on sales. 

I have attached to this statement the draft of language which, in our judgment, 
will accomplish the desired result. This text differs from Public Law 317 enacted 
August 9, 1955, providing relief for utility trailers used with passenger auto- 
mobiles in one respect. Public Law 317 bases the tax upon “the fair market price 
on the date of such lease,” whereas the recommended text for truck trailers 
reads in that connection, “the lowest wholesale price on the date of such lease.” 
The reason for this difference is that the manufacturers excise tax on automotive 
vehicles is based upon the wholesale or manufacturers price rather than upon 
“the fair market value” and, therefore, the reference to fair market value does 
not conform to the established basis for computation of the tax in products in 
the trucking-industry category. 


A BILL To amend the Internal Revenue Code of 1954 to provide for a maximum manu- 
facturers’ excise tax on the leases of certain truck trailers 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 4216 (c) (1) of the Internal 
Revenue Code of 1954 is amended by inserting after “lease” the following: 
“(other than a lease to which subsection (d) applies).” 

Sec. 2. Section 4216 of the Internal Revenue Code of 1954 is amended by adding 
at the end thereof the following: 

“(d) LEASES OF CERTAIN TRAILERS.—In the case of any lease of a trailer or 
semitrailer taxable under section 4061 (a) and suitable for use in connection with 
motor vehicles, there shall be paid, at the election of the taxpayer— 

“(1) upon the initial lease a tax at the applicable rate specified in section 
4061 (a) based upon the lowest wholesale price on the date of such lease; or 

“(2) upon each lease payment with respect to such trailer or semitrailer, 
a percentage of such payment equal to the rate of tax which would be 
imposed upon the sale of such trailer or semitrailer, until the total of the 
tax payments under such lease and any prior lease equals the total tax. 
In any case where a trailer or semitrailer which has been leased is sold 
before the total tax has been paid, the tax payable on such sale shall be the 
difference between the tax paid on the lease payments and the total 
tax. For purposes of this paragraph, the term ‘total tax’ means the tax 
computed, at the rate in effect on the date of the initial lease, on the lowest 
wholesale price on the date of such lease. However, in the case where a 
trailer or semitrailer which has been leased is sold before the total tax 
has been paid, the total tax shall not exceed a tax computed, at the rate in 
effect on the date of the initial lease, on the amount received on such 
sale (determined without regard to section 4216 (b)) plus the total of 


the payments received by the lessar under any lease of such trailer or 
semitrailer.” 
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Sec, 3. Section 4217 of the Internal Revenue Code of 1954 is amended by 
adding at the end thereof a new sentence as follows: “This section shall not 
apply to the lease of an article upon which the tax has been paid in the manner 
provided in section 4216 (d) (1) or the total tax has been paid in the manner 
provided in section 4216 (d) (2).” 

Sec. 4. The amendments made by subsection (a) shall take effect on the first 
day of the first month which begins more than ten days after the date of the 
enactment of this Act. 


Mr. Foranp. The committee now stand adjourned until 10 o’clock 
tomorrow morning. 

(Thereupon, at 3:30 p. m., the subcommittee was recessed, to re- 
convene at 10 a. m., Thursday, October 13, 1955.) 
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THURSDAY, OCTOBER 13, 1955 


House or REPRESENTATIVES, 
SuscoMMITTEE ON Excise Tax TECHNICAL 
AND ADMINISTRATIVE PROBLEMS, 
OF THE COMMITTEE ON Ways AND MEANS, 
Washington, D. C. 
The subcommittee met at 10 a. m., pursuant to recess, in the hearing 
room of the Committee on Ways and Means, Hon. Aime J. Forand 
(chairman of the subcommittee), presiding. 
Mr. Foranpv. The committee will come to order. . 
The first witness on the calendar today is Mr. Vernon D. Platt. 
Will Mr. Platt come forward, please. 
Will you please give your name and address for the record and the 
capacity in which you appear? 


STATEMENT OF VERNON D. PLATT, PRESIDENT, THE PARTICIPAT- 
ING SPORTS ASSOCIATION OF AMERICA 


Mr. Puatr. I am Vernon D. Platt, president of the Participating 
Sports Association of America, which is an association of owners and 
operators of privately owned lakes, beaches, swimming pools, skating 
rinks, and other facilities for physical exercise. 

My talk is pr a short. I will brief it as much as I can. 


Mr. Foranp. Thank you. 

Mr. Puartr. There is today a great inequity in the admissions-tax 
law. This t, injustice is ruining private enterprise in the recrea- 
tion field. It is because of the results of this inequity that I respect- 
fully come before your subcommittee today. 

Ever since World War I the admissions tax has singled out only 
two sports which people do themselves as taxable under the admis- 
sion tax. Those two sports are swimming and skating. 

Other participating sports, such as bowling, golf, horseback, skiing, 
tennis, fishing, and hunting, are free of admission tax. Swimming 
and skating are largely juvenile sports and have been taxed 10 and 20 
percent under the admissions tax. The other sports mentioned are 
largely adult sports, but are not subject to any admissions tax. 

In 1951 our legislators sought to correct this detrimental taxing 
of the sports of youth and wrote into the law an exemption from the 
20-percent admissions tax— 


for swimming pools, beaches, skating rinks, or other places providing facilities 
for physical exercise, operated by any State or political subdivision, ete, 
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This change in the law was good in purpose, but it overlooked the 
backbone of America, private enterprise. There are thousands of 
facilities in the Nation which are privately owned doing just as good 
a job, if not better than, the Government shakes, in providing facilities 
for physical exercise. 

For 5 years these privately owned facilities have been subjected 
to the greatest tax inequity because of the 1951 exemption of Govern- 
ment-owned units. 

For these 5 years we have been pleading for justice for the privately 
owned sports facilities of our young people with first H. R. 3421, then 
later in 1954 and 1955 with H. R. 2124 and H. R. 2669. 

We do not represent magnates of big business, nor big-time sports 
promoters, nor multi-million-dollar racetrack owners; we represent 
the little community swimming pool, the lake, the community recrea- 
tion center, the local skating rink, all owned by Mr. Joe Doaks, a man 
who has invested his own time and his own money in his sports facili- 
ties to provide facilities for physical exercise for local people. 

We represent no combine with vast sums to spend on legal talent 
to prenrune legislative thinking—no, for 5 long years we have quietly 
and patiently brought our problem to Congress, with a firm belief 
that here we would receive the just attention our problems deserve. 

We plead and pray that your committee will favorably hear us now 
in our final effort. There comes a time, when no matter how noble the 
effort, that even in a cause so just, that despair overcomes confidence 
in a cause. 

Many times we have been advised to test the constitutionality of 
the tax exemption for municipalities. This tax,which taxes one child 
to skate in a rink privately owned, while the same.child pays the same 
admission down the street, but pays no tax at all because the rink is 
owned by some government unit. We have seriously and sincerely 
believed we should try to have the law changed by legislative means 
to get equal tax treatment, rather than questioning the constitutional- 
ity of this tax inequity. 

We do, however, believe that the constitutionality is most ques- 
tionable. We also believe that this inequity is detrimental to private 
enterprise and has been largely responsible for the lack of private 
investment in recreational facilities throughout the country, at a 
time when they are more than ever needed. 

Why is this an inequity? First, because it ruins private initiative 
in the recreation field while it provides tremendous advantages for 
the recreation place built with tax dollars. 

Whereas in 1930 there were 5,000 swimming pools privately owned, 
called commercial pools, in the United States, today there are only 
900 of these pools left, according to the Wall Street. Journal. 

The admissions tax was first, and now this inequity in the tax, have 
been largely responsible for this mortality in the swimming places 
of the Nation. 

Over the years since World War I from 10 percent to 20 percent 
of the gross admission income of such places, whether they made a 
profit or not, was taxed. This tax is no different than a sales tax. 

I would like to point out at this time that in most States business 
and labor alike complain of 1-, 2-, and 3-percent sales taxes. Yet here 
we are in a low-cost recreation business, of caring for the recreation 


PEDERI = 


ae oes 









































EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 427 





of children and families with a 10-percent and 20-percent admissions 
tax placed on the users of our sports facilities. 

Does recreation, privately owned, have some magic wand with 
which to pay our daily bills?) We are not luxury sports; we do not 
entertain or amuse our patrons who actually participate in a sport 
and get physical exercise. We teach children to swim and to skate; 
how to save lives and live better ones. We offer families a place for 
recreation, together, in the local town, at low cost. How can this type 
business afford a 10-percent or 20-percent sales tax when other busi- 
nesses with much greater volume and larger profits scream at a 1-, 2-, 
and 3-percent sales tax ? 

Second, this is a gross inequity because it gives an unfair price ad- 
vantage to an already favored competitor, thus driving the privately 
owned facilities out of business. 

In 1951 the Government-owned facilities were exempted and made 
the competition even tougher for private enterprise. The local pool 
or rink owned by the township, borough, State, or Federal Govern- 
ment, was freed of collecting tax. 

Gentlemen, these places already had a 30-percent head start on 
facilities privately owned; first, they are built with tax dollars, pay 
no interest or return on investment, pay no real-estate taxes, no license 
fees, no insurance bills; often times other departments furnish labor, 
repairs, and improvements are often made by special budgets and 
appropriations. 

With this kind of a head start, and then add the 10-percent ad- 
missions tax on top, whether you make a profit or not, and you can 
see why this inequity ruins initiative in privately owned recreation 
and why almost 75 percent of our type facilities have gone out of 
business since 1930. 

This unfair price advantage has been a very decisive factor in the 
current trend of the building of community- and city-owned pools and 
rinks. 

Since 1951 when the exemption was made for Government-owned 
units, the increase in numbers of Government-owned pools and rinks 
has and is growing by leaps and bounds—to us—at an alarming rate. 

There is a great need in the communities of America today for 
more recreation, and it must be provided. However, the economic 
climate and adverse tax philosophies herein presented have made it 
most unattractive for private capital to provide the facilities so much 
needed today. With the tax favoring the Government-owned unit 
the trend naturally is to provide these facilities with tax dollars. How 
much better if these facilities had been promoted, financed, and man- 
aged by private capital. 

America’s greatness was built on private enterprise. If the recre- 
ation needs of the Nation were more attractive to private capital, then 
recreation would not be a burden to the taxpayer or to the public 
treasuries. 

Third, the present tax on admissions treats participating sports as a 
luxury. Recreation, then, is placed in the same taxing category with 
gambling, racing, spectator sports, nightclubs, and theaters. This is 
not in the public interest because participating sports are not a lux- 
ury—they are a necessity and wholesome sports are essential to 
national health and well-being. 
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Sports more than any other thing can help check juvenile delin- 
quency—a national problem. Should we tax recreation, then, as a 
luxury? The athletic standards and achievements of the United 
States have been great in past decades, but at the present time our first 
place in athletics is being realistically challenged by other countries 
ai place great emphasis on training of the athletes and providing of 

acilities. 

Should we tax such facilities out of existence in the United States 
when we need to maintain our world athletic position so much? Is 
it a luxury to train our country’s athletes for world olympic 
competition ? 

Certainly it would be in the national interest, then, to change the 
taxing auibiecniiy in this regard. Sports in which persons actually 
participate are no luxury and should not be taxed as such. 

In summary we ask the committee to urge that the inequity of pri- 
vate as compared to Government places of recreation be removed by 
equal tax treatment for persons patronizing both types of facility. 
However, if the tax were to remain, then it should be placed on all 
recreation, Government-owned as well as private, and all t of 
recreation, adult as well as children’s. is would include golf, 
tennis, bowling, horseback, and all of the other participating sports 
being taxed alice and equal. 

I sincerely hope that you, as a committee, will favorably act on and 
forward the bills, H. R. 2124 and H. R. 2669, for action. 

At the last moment I made a draft of the attendance at my own 
particular recreational place in Feasterville, Bucks County, to show 
that the greatest number of people attending a swimming pool are 


children and — under 21 years of age. 


Mr. Foranp. You want to make that a part of your statement? 
Mr. Puatr. Yes, I would, please. 
Mr. Foranp. Without objection that will be done. 
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(The information referred to is as follows :) 


Greatest number of Swimmers 
Peak at age 13 


Members 
150 
) Second Peak 
Age 35 to 40 
100 Family groups - 
because of children 


50 
Lowest Number 
at Age 25 yrs. 


10 20 30 40 50 60 


(Graph showing number of swimmers in 1955 at various ages at Somerton Springs, Feaster- 


ville, Bucks County, Pa.; showing that taxes on swimming would hit the children most, 
and secondly the family group] 


Popularity of participating sports in America, yearly attendance by sport 


Child’s sport: 
Swimming, admissions taxed 
Roller skating, admissions taxed 
Adult sport: 
Bowling, no admission tax 
Tennis, no admission tax 
Golf, no admission tax 


NOTE.—It is most interesting to note that the only 2 sports that people actually perform 
themselves, swimming and skating, are largely patronized by persons under 21 years of 
age. These 2 sports are the only participating sports taxed under the 10 percent admis- 
sion tax. Submitted by Vernon D. Platt, president, Participating Sports Association of 
America. 

Mr. Foranp. You made reference to community pools. Community 
pools are maintained by a group working together as club members; 
is that correct? ’ 

Mr. Puiatr. No; the community pool we speak of is the pool which 
is built by a municipality, a city, or State, or township, with tax dollars 
and they charge an admission. They pay no admission tax. 

Mr. Foranp. Then you are referring to municipally owned pools 
when you are referring to community pools, because community pools 
are commonly known, at least to us who are not in the trade or in the 
business, are those ls maintained through club membership and 
club dues are paid, although no admission tax is paid. 

Mr. Puarr. Yes, sir. 

Mr. Foranp. If there are no questions, we thank you very much. 

Mr. Puatr. Thank you, sir. 


Mr. Foranp. Mr. Arthur E. Litzenberger, will you come forward? 
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STATEMENT OF ARTHUR E. LITZENBERGER, CHAIRMAN, LEGISLA- 
TIVE COMMITTEE OF THE ROLLER SKATING RING OPERATORS 
ASSOCIATION OF AMERICA, AND OF THE PARTICIPATING SPORTS 
ASSOCIATION OF AMERICA 


Mr. Lrrzensercer. My name is Arthur E, Litzenberger, chairman 
of the legislative committee of the Participating Sports Association of 
America, and Roller Skating Rink Operators Association of America. 

Mr. Foranp. You may proceed with your statement, please. 

Mr. Lrrzensercer. Mr. Chairman, my statement is very much along 
the same order as Mr. Platt’s, he being the president of the Participat- 
ing Sports Association, and I am the legislative committee chairman, 
So, therefore, in order to conserve a little time, I have set forth in my 
statement on page 3 the explanation and technicalities that I would 
like to, if possible, explain a little bit. 

Mr. Foranp. You may go right ahead. 

(The formal statement submitted by Mr. Litzenberger follows :) 


STATEMENT OF ARTHUR E. LITZENBERGER, CHAIRMAN, LEGISLATIVE COMMITTEE, 
Rotter SKATING RINK OPERATORS ASSOCIATION, AND PARTICIPATING SPORTS 
ASSOCIATION OF AMERICA 


Mr. Chairman and members of the committee, by name is Arthur E. Litzen- 
berger, chairman of the legislative committee of the Roller Skating Rink Opera- 
tors Association of America, and of the Participating Sports Association of 
America. I will try to supply you with facts regarding identical bilis now before 
your parent committee to have inequities in the Internal Revenue Code erased. 
These bills and H. R. 2124 and H. R. 2669, copies of which are attached to this 
statement. 

The law as it stands will be found to be section 4233 (a) (4) in the Internal 
Revenue Code of 1954 (Exemptions From Admissions Tax), and reads as follows: 
“Municipal Swimming Pools, ete——Any admissions to swimming pools, bathing 
beaches, skating rinks, or other places providing activities for physical exercise, 
operated by any State or political subdivision thereof, or by the United States 
or any agency or instrumentality thereof: If the proceeds therefrom inure exclu- 
sively to the benefit of the State, political subdivision, United States agency, or 
instrumentality. For the purpose of this subsection the term ‘State’ includes 
Alaska, Hawaii, and the District of Columbia.” 

This has certainly put Government in business against and in direct competi- 
tion with private enterprise, and, in the bargain, given Government quite a few 
advantages. As a consequence, since 1951, when the law was originally enacted, 
municipally operated skating rinks and swimming pools have mushroomed all 
over the country. In 1951 there might have been about 10 municipally operated 
skating rinks, while there were quite a few more swimming pools, and roller 
skating was considered the No. 1 participating sport. At the present time there 
are about 500 rinks either operating or in the planning stages by municipalities. 
Even neighborhood fire companies have either built or are contemplating building 
rinks. According to Billboard, amusement weekly, of October 1, 1955, there are 
16 municipal rinks under construction at the present time at various locations 
throughout the country. At present there are quite a few municipal operations 
in the Detroit, Mich., area. 

By the same comparison, in 1951 there were about 4,800 private-enterprise 
rinks in the country, while at present there are just about 2,000, with the 
consequence that skating now ranks about third in participating sports. 

Swimming has also suffered accordingly. In 1930 there were about 5,000 
private-enterprise swimming pools in operation, while the latest reports indicate 
there are about 1,000, while municipal operations amount to about 5,000 units. 
Such statistics speak for themselves. In other words, the inequity is gradually 
driving private enterprise out of business. And why would it not, when, if a 
persons desides to go skating or swimming at a rink or pool operated by private 
enterprise, he must pay a 10-percent admissions tax, but the next day he goes 
skating or swimming at a municipal rink or pool down the street where he 
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can get the same amount of recreation without paying the 10-percent tax, while 
possibly enjoying better facilities, since in constructing municipally operated 
units, the taxpayers’ money is usually used without regard as to the amount 
involved and when finished, there are not real-estate, mercantile, local amuse- 
ment, income, or any other form of taxes, as well as licensing fees, etc., such 
as private business would have to pay. This results in elaborate but uneconomic 
establishments in which private capital could not afford to invest, because, in 
order to remain in business, a profit would necessarily have to show at the 
end of the year. Whereas if the municipal installation operates at a loss, this 
loss is written off and the slate wiped clean for the start of another year, 
and so on, which means eventually private enterprise must close its doors and 
quite possibly end up a bankrupt. The destruction of private enterprise could 
readily eliminate a source of tax revenue, since there are taxes paid by private 
enterprise, and deprive many citizens of their chosen livelihood, a livelihood 
which is a definite benefit to the community, contributing to the reduction of 
juvenile delinquency to a very large extent. 

It must be pointed out that about 85 percent of the patrons of skating and 
swimming are teen-agers. I would like to call your attention to the fact that 
all departments of government are prone to be lauditory in their verbal praise 
when a business of this type is well managed and a good operation, and yet no 
business can say that it is more heavily tax laden. 

Since your committee is interested in the technical and administrative prob- 
lems, I have set forth the following technical issues and explanations: 


SECTION 4231—IMPOSITION OF TAX 


Section 4231 (1) of the Internal Revenue Code imposes “ a tax of 1 cent 
for each 10 cents or major fraction thereof of the amount paid for admission 
to any place.” The tax imposed “shall be paid by the person paying for such 
admission.” No tax is imposed if the amount paid for admission is 50 cents 
or less. 

The code specifies that the tax is to be paid by every person who is admitted 
to a place, which is explained in the regulations as implying admission to “a 
definite enclosure or location.” 

Great stress has been given to the term “place” in the application of the tax. 
Generally, the tax has applied to places furnishing amusement and entertain- 
ment, such as theaters, circuses, and spectator events where performances or 
exhibitions are given for the audience. Golf courses and tennis courts, where 
golfers and tennis players personally participate in that form of recreation, 
have not been considered to be “places”; the same applies to bowling alleys 
and pool and billiard parlors, all of which certainly are fixed and definite places. 
No tax has been applied in the case of persons admitted to a fishing boat for 
the purpose of fishing, another popular form of recreation, although the regu- 
lations state that “the enclosure or location may be on, above, or beneath the 
surface of the earth.” 

On the other hand, swimming pools, bathing beaches, and skating rinks have 
been considered to be “places” within the meaning of the code, although the 
swimmers and skaters actually participate in recreational activity no different 
than that engaged in by golfers, tennis players, bowlers, pool and billiard players, 
and fishermen; and swimmers and skaters are not witnessing a performance for 
entertainment or amusement when they participate in that physical activity. 


SECTION 4233 (A) (4)——-EXEMPTION OF MUNICIPAL SWIMMING POOLS, ETC. 


At the same time, municipal swimming pools, bathing beaches, and skating 
rinks are places identical in every respect to those that are private and not 
municipal, but persons admitted to the Government places are not subject to 
the admissions tax. Since the code imposes the tax on every person admitted 
to a place, and the government pools and rinks are places it is not in accordance 
with the law, or at any rate it is inconsistent with the law, to not collect admis- 
sions tax from persons going to government places. 

The fact that the tax is imposed on every person admitted requires that no 
distinction be made as to whether the place is government or private. The 
regulations state: “The code specifically provides that the taxes on admissions 
shall be paid by the person paying for admission. It is not, therefore, a tax on 
the person or authority selling the admissions or receiving the proceeds thereof.” 

In any event, no tax would fall on the municipal, county, State, or Federal 
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Governments, their specific duty being merely to collect the tax from a person 
and then turn over to the Federal Government the total amount of tax collected. 
The requirement in the code for government exemption that all proceeds from 
the pools or rinks must inure to the benefit of the State, political subdivisions, 
United States, agency, or instrumentality seems to be irrelevant for the reason 
the local and State governments do not allow individuals to make a private profit 
from such public operations. 

Consequently, it would appear that, since the tax is imposed on the person 
admitted and not on a place, government places are being improperly exempted 
from collecting the tax from persons admitted to their pools and rinks, and that 
therefore the tax now being collected from the same class of persons admitted 
to private pools and rinks is illegal and raises the presumption that the tax on 
swimmers and skaters is unconstitutional. 

Attention is called to the repeal of the electrical-energy tax in 1951, in which 
case both the House Ways and Means Committee and the Senate Finance Com- 
mittee stated that it was discriminatory to impose the tax on consumers pur- 
chasing electric power from private utilities if no tax was paid for electric power 
purchased from plants operated by municipalities or the Federal Government, 
and since it was not desirable to extend the tax to municipalities and other gov- 
ernments, the tax was repealed. 


SECTION 4233—-EXEMPTIONS DISTINGUISHED 


Section 4233 (a) (1) to (10) of the code provides that no tax shall be imposed 
on 10 general types of events or entertainment. In all cases of exemption it 
is required that the proceeds of the admissions must inure exclusively to the 
benefit of the organization conducting the event, or that no part of the net 
earnings from the admissions can inure to the benefit of any stockholder, indi- 
vidual, or member of such organization. 

The following organizations are exempted: 

(1) (A) (1) A church or a convention or association of churches. 

(II) An educational institution. 

(III) A corporation or any community chest, fund, or foundation organized 
and operated exclusively for charitable purposes. 

(IV) A society or organization conducted for the sole purpose of maintaining 
symphony orchestras or operas and receiving substantial support from voluntary 
contributions. 

(V) An organization (organized prior to October 1, 1951) operated for the 
purpose of conducting an annual chautauqua program of educational, cultural, 
and religious activities at a permanent location. 

(VI) National Guard organizations, Reserve officers’ associations or organiza- 
tions, and veterans’ organizations and auxiliary units. 

(B) Policemen’s and firemen’s disability funds for the benefit of a police or 
fire department, or a retirement, pension or disability fund for the sole benefit 
of their members or heirs. 

(2) Agricultural fairs. 

(2) Agricultural fairs. 

(3) Certain concerts conducted by a civic or community association. 

(4) Municipal swimming pools, bathing beaches, skating rinks, or other places 
providing facilities for physical exercise, operated by any State or political sub- 
division thereof, etc. 

(5) Home and garden tours conducted by a society or organization to permit 
inspection of historical homes and gardens. 

(6) Historical sites or shrines, museums of history, art or science, and 
planetariums, or exhibitions in connection with any of them, operated by any 
governmental body or any society or organization not organized for profit. 

(7) Certain amateur theater performances presented by a civic or community 
group or organization. 

(8) Certain amateur and semiprofessional baseball games if all the players 
who participate therein have an amateur or semiprofessional standing. 

(9) Certain rodeos and historical pageants. 

(10) Athletic events for benefit of United States Olympic Association. 

No exemption will apply to organizations listed under (1) above in the case 
of admissions to the following events: ; 

(1) (C) (1) Any athletic game or exhibition unless the proceeds inure exclu- 
sively to the benefit of an elementary or secondary school or unless in the case 
of an athletic game between teams composed of students from elementary or 
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secondary schools, or colleges, the entire gross proceeds from such game inure 
to the benefit of a hospital for crippled children. 

(II) Wrestling matches, prize fights, or boxing, sparring, or other pugilistie 
matches or exhibitions. 

(III) Carnivals, rodeos (except as provided in (9) above), or circuses in which 
any professional performer or operator participates for compensation. 

(IV) Any motion-picture exhibition. 

However, the exemption will apply in the case of athletic games, wrestling and 
boxing matches, or other exhibitions—(C) (I) and (II1)—between educational 
institutions if held during the regular athletic season for such event, and if the 
proceeds therefrom inure exclusively to the benefit of such institutions. 

Analysis of the above shows the nature of the exemptions. In all cases from 
(1) to (10) it is apparent that the events, performances, or exhibitions are con- 
ducted by the organizations occasionally and infrequently during the course of 
the year. The persons operating those events as well as the performers (in most 
cases) will be found to volunteer their services for a worthy cause, without 
remuneration, and no participant expects to derive a private profit thereform. 
That condition would not exist if the events were held day after day and week 
after week. Churches, schools, and societies may present plays, concerts, or 
other affairs only once each year, or perhaps twice. Fairs are usually annual 
events. Athletic contests between schools are part of their health and physical 
education programs during the school year. And not in any of the above cases 
is it contemplated that the affairs are to be conducted on a year-round basis. 
In other words, that is not their regular business. If so, then they are of a type 
that does not compete with any established business enterprise. 

The exceptions shown under (c) above, particularly motion-picture shows, 
rodeos, and wrestling matches, were specifically taken out of the exempted events 
by our lawmakers because they would be in direct competition with established 
business regularly carried on. 

In contrast to all the exempted classes listed in the code, Government swimming 
pools, bathing beaches, and skating rinks are the only places that do business 
and operate day after day, week after week, in exactly the same manner and 
in direct competition with similar places operated by private enterprise. It isa 
gross inconsistency, therefore when exempted Government rinks and pools are 
permitted to compete unfairly with privately operated rinks and pools that are 
subject to admissions tax. 

In closing may I respectfully suggest that this is a most opportune time for 
action, inasmuch as it appears that an insignificant fund would be affected by an 
adjustment to equalize the tax inequality. But, further, if it is considered not 
propitious at this time, may we suggest that taxes be applied equally in all cases 
of municipal and private enterprise operations and further that the very lush 
fields at present not being taxed at all; namely those of golf, tennis, bowling, 
skiing, fishing, and horseback riding, be added to the private enterprise taxation 
field. And let the fathers and mothers, as well as the children, stand up to the 
cashier and pay that Federal tax as they enter the recreational facility of their 
choice. 

I fervently hope that you, as a committee, can see fit to approve these bills, 
H. R. 2124 and H. R. 2669, for action. 


ee 


{H. R. 2669, 84th Cong., 1st sess.] 


A BILL To amend section 4233 (a) (4) of the Internal Revenue Code of 1954 to provide 
that the tax on admissions shall not apply in the case of admissions to yp Ane me 
omnes swimming pools, skating rinks, and other places providing facilities for physi 
exercise 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 4233 (a) (4) of the Internal 
Revenue Code of 1954 (relating to exemptions from the admissions tax in the 
case of municipal swimming pools, etc.) is hereby amended to read as follows: 

(4) SWIMMING POOLS, ETC.—Any admissions to swimming pools, bathing 
beaches, skating rinks, or other places providing facilities for physical 
exercise.” 

Sec. 2. The amendment made by this Act shall apply only with respect to 
amounts paid on or after the first day of the first month which begins more than 
ten days after the date of enactment of this Act for admission on or after such 
first day. 





434 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


(H. R. 2124, 84th Cong., Ist sess.] 


A BILL To amend section 4233 (a) (4) of the Internal Revenue Code of 1954 to provide 
that the tax on admissions shall not apply in the case of admissions to privately operated 
swimming pools, skating rinks, and other places providing facilities for physical 
exercise 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 4233 (a) (4) of the Internal 
Revenue Code of 1954 (relating to exemptions from the admissions tax in the 
case of municipal swimming pools, etc.) is hereby amended to read as follows: 

““(4) SWIMMING POOLS, ETC.—Any admissions to swimming pools, bathing 
beaches, skating rinks, or other places providing facilities for physical 
exercise.” 

Sec. 2. The amendment made by this Act shall apply only with respect to 
amounts paid on or after the first day of the first month which begins more than 
ten days after the date of enactment of this Act for admission on or after such 
first day. 

Mr. Lirzensercer. Section 4231 (1) of the Internal Revenue Code 
imposes— 

a tax of one cent for each ten cents or major fraction thereof of the amount paid 
for admission to any place. 

The tax imposed “shall be paid by the person paying for such admis- 
sion.” 

No tax is imposed if the amount paid for admission is 50 cents or 
less. 

The code specifies that the tax is to be paid by every person who is 
admitted to a place, which is explained in the regulations as implying 
admission to “a definite enclosure or location.” 

Great stress has been given to the term “place” in the application of 
the tax. Generally, the tax has applied to places furnishing amuse- 
ment and entertainment, such as theaters, circuses, and spectator 
events, where performances or exhibitions are given for the audience. 
Golf courses and tennis courts, where golfers and tennis players per- 
sonally participate in that form of recreation, have not been consid- 
ered to be “places”; the same applies to bowling alleys and pool and 
billiard parlors, all of which certainly are fixed and definite places. 

No tax has been applied in the case of persons admitted to a fishing 
boat for the purpose of fishing, another popular form of recreation, 
although the regulations state that the— 


enclosure or location may be on, above, or beneath the surface of the earth. 


On the other hand, swimming pools, bathing beaches, and skating 
rinks have been considered to be “places” within the meaning of the 
code, although the swimmers and skaters actually participate in 
recreational activity no different than that engaged in by golfe 
tennis players, hawlie, pool and billard players, and fishermen, an 
swimmers and skaters are not witnessing a performance for entertain- 
ment or amusement when they participate in that physical activity. 

Then I will skip to page 4. 

The fact that the tax is imposed on every person admitted requires 
that no distinction be made as to whether the place is Government 
or private. The regulations state: 


The code specifically provides that the taxes on admissions shall be paid by 
the person paying for admission. It is not, therefore, a tax on the person or 
authority selling the admissions or receiving the proceeds thereof. 

In any event, no tax would fall on the municipal, county, State, or 
Federal Governments, their specific duty being merely to collect the 
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tax from a person and then turn over to the Federal Government the 
total amount of tax collected. 

The requirement in the code for Government exemption that all 
proceeds from the pools or rinks must— 
inure exclusively to the benefit of the State, political subdivision, United States, 
agency, or instrumentality— 
seems to be irrelevant for the reason the local and State governments 
do not allow individuals to make a private profit from such public 
operations. 

Consequently, it would appear that, since the tax is imposed on the 
person admitted and not on a place, Government places are being 
improperly exempted from collecting the tax from persons admitted 
to their pools and rinks, and that, therefore, the tax now being col- 
lected from the same class of persons admitted to private pools and 
rinks is illegal and raises the esto that the tax on swimmers 
and skaters is unconstitutional. 

Attention is called to the repeal of the electrical-energy tax in 1951, 
in which case both the House Ways and Means Committee and the 
Senate Finance Committee stated that it was discriminatory to impose 
the tax on consumers purchasing electric power from private utili- 
ties if no tax was paid for electric power purchased from plants 
operated by municipalities or the Federal Government, and since it 
was not desirable to extend the tax to municipalities and other gov- 
ernments, the tax was repealed. 

Then again, skipping the next paragraph, the whole of page 5 and 
page 6 to the last paragraph on the page: 

Analysis of the above shows the nature of the exemptions, In all 
cases from (1) to (10) it is apparent that the events, performances, or 
exhibitions are conducted by the organizations occasionally and in- 
frequently during the course of the year. The persons operating those 
events as well as the performers, in most cases, will be found to volun- 
teer their services for a worthy cause, without remuneration, and no 
participant expects to derive a private profit therefrom. That condi- 
tion would not exist if the events were held day after day and week 
after week. 

Churches, schools, and societies may present plays, concerts, or other 
affairs only once each year, or perhaps twice. Fairs are usually annual 
events. Athletic contests between schools are part of their health 
and physical education programs during the school year. 

And not in any of the above cases is it contemplated that the affairs 
are to be conducted on a year-round basis. In other words, that is not 
their regular business. If so, then they are a type that does not 
compete with any established business enterprise. 

The exceptions shown under (c) above, particularly motion-picture 
shows, rodeos, and wrestling matches, were specifically taken out of 
the exempted events by our lawmakers because they would be in direct 
competition with established business regularly carried on. 

In contrast to all the exempted classes listed in the code, Govern- 
ment swimming pools, bathing beaches, and skating rinks are the only 
places that do business and operate day after day, week after week, 
in exactly the same manner and in direct competition with similar 
places operated by private enterprise. It is a gross inconsistency, 
therefore, when exempted Government rinks and pools are permitted 
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to compete unfairly with privately operated rinks and pools that are 
subject to admissions tax. 

In closing, may I respectfully suggest that this is a most opportune 
time for action, inasmuch as it appears that an insignificant fund 
would be affected by an adjustment to equalize the tax inequality. 

But, further, if it is considered not propitious at this time, may we 
suggest that taxes be applied equally in all cases of municipal and 
private enterprise operations and, further, that the very lush fields at 
present not being taxed at all, namely, those of golf, tennis, bowling, 
skiing, fishing, and horseback riding, be added to the private enter- 
prise taxation field. 

And let the fathers and mothers, as well as the children, stand up 
to the cashier and pay that Federal tax as they enter the recreational 
facility of their choice. 

I fervently hope that you, as a committee, can see fit to approve 
these bills, H. R. 2124 and H. R. 2669, for action. 

Mr. Foranp. That concludes your statement ? 

Mr. Lrrzensercer. That is right, Mr. Chairman. 

Mr. Foranp. Are there any questions? 

Mr. Mason. I have a statement, Mr. Chairman. 

It seems to me that you have covered practically the same ground 
that was covered by the other gentleman who just testified and the 
point that both of you make is that we boast about being a private- 
enterprise country and yet we tax private enterprise out of business 
so that the Government can take over that business. 

That is practically what is going on in your business; is not that so? 

Mr. Lrrzenpercer. That is correct, Mr. Mason. 

Mr. Mason. That is an anomaly in my mind and should not be 
permitted. That is all. 

Mr. Foranp. Mr. Keogh? 

Mr. Kroon. Mr. Chairman, I would like to ask Mr. Litzenberger 
some questions. 

You do now enjoy an exemption up to 50 cents? 

Mr. Lrrzensercer. That is right. 

Mr. Keogu. Would you know what percentage of your admissions 
are covered by that exemption ? 

Mr. LirzenBerGer. Do you mean on a national scale? 

Mr. Keoan. Yes. 

Mr. Lirzensercer. I would estimate about 85 percent of the skating 
rinks and swimming pools are covered by that 50-cent exemption. 
The other 15 percent are above the 50-cent class. 

Mr. Keoeu. It is with respect to that 15 percent that you are address- 
ing your remarks? 

Mr. Lirzenspercer. Not only that, we don’t mind that 15 percent, 
but we do mind the inequity written in the books, of the municipalities 
being exempted from the tax, whether it is 10 or 20 percent. 

Mr. Keocu. Your statement is somewhat unique in that you have 
made some suggestions of new areas that the committee might con- 
sider going into. One of them you mentioned was golf. Most of 
the golf clubs as I understand them, would be covered by the club 
membership tax that Mr. Forand mentioned before. The bulk of the 
rest, I daresay, would be municipally owned courses. 

Mr. Lirzenpercrer. What we have in mind mostly, Mr. Keogh, is 
the fact that you pay a greens charge. 
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The way I understand, if you go to a privately owned golf club 
you pay for each game that you play, but you don’t have an admission 
tax. 

It is a definite place where you are. 

Mr. Kroecn. Yes, but you have a 20-percent club membership dues 
tax? 

Mr. Lirzenpercer. Yes, if it is in a golf club. 

Mr. Kroecu. Whether you play golf or not. If you belong to a club 
and your dues are $200 a year, you pay $40 tax. You are suggesting 
that in addition to that tax on the club dues that there be an excise 
imposed on the greens fees that might be charged to the members, or 
their guests for playing on the course ? 

Mr. Lirzensercer. Not so much there, where it would be a club 
where they are already paying a tax, but in the event of golf where 
they just charge for some games, so many games, the same as bowling, 
they charge individual prices for each game they play there, there is no 
tax imposed where you are not a member of a club, but a public 
golf course, even though it is owned by private enterprise, opened 
to the public 

Mr. Krocu. Those are relatively few. 

Mr. Lrrzenpercer. There aren’t very many of those; no. Other- 
wise, golfing would be taxed as far as membership is concerned but 
it does not come under the admissions tax. 

Mr. Krocu. How does your participating sport differ from bowling 
alleys or pool tables? 

Mr. Lirzensercer. In bowling alleys or pool tables they pay indi- 
vidually for the game played. We charge admission at the door. In 
other words, every person that comes into the place pays an admission. 
They are entitled to skate or swim if they want to. If they don’t want 
to, they don’t have to. 

However, in a bowling alley or a billiard room, the doors are open; 
anybody can walk in or out as they wish. But they have to pay for 
an individual game of bowling or an individual game of billiards. 

Mr. Keoen. I have no further questions. 

Mr. Foranp. If there are no further questions, we thank you for 
your testimony, sir, and will give the matter our attention. 

Mr. Lrrzenpercer. Thank you. 

Mr. Foranp. The next witness is Mr. Vernon Herndon. 

Will you give you name and the capacity in which you appear, for 
the record, and also identify the persons accompanying you. 


STATEMENTS OF VERNON HERNDON, PALMER HOUSE, CHICAGO, 
ILL.; CHARLES MERRITT, LEGAL COUNSEL, AMERICAN HOTEL 
ASSOCIATION; AND ARTHUR J. PACKARD, CHAIRMAN, GOVERN- 
MENTAL AFFAIRS COMMITTEE, THE AMERICAN HOTEL ASSOCIA- 
TION 


Mr. Vernon. I am Vernon Herndon, of the Palmer House, Chicago, 


I would like to present Mr. Charles Merritt, our legal counsel for the 
American Hotel Association, and Mr. Arthur J. Packard, chairman of 
the governmental affairs committee of the American Hotel Associa- 
tion. 
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Mr. Foranp You have a statement? 

Mr. Hernpon. I have, sir. 

I am speaking in behalf of the American Hotel Association. I am 
serving as a member of the governmental affairs committee. Whereas 
we have a broad general interest in many of the excise taxes, I would 
like to address you this morning with special reference to the cabaret 
tax. 

This particular tax has provided more headaches for the hotel 
industry than any other single excise Doone the years it has been in 
operation. Not only does the 20 percent cabaret tax prove extremely 
difficult to administer within our establishments, but we have heard 
representatives of the Internal Revenue Service and the Treasury 
Department label this particular levy the one excise tax which is most 
difficult to police. 

There are instances on record where unwitting violators have lost 
their entire business, when a retroactive assessment for a 3-year period 
would wipe out the capital and reserves of a place of business. 

Simultaneously, however, the reputable establishment which does 
assess the full levy against its guests finds itself faced with a severe 
competitive disadvantage, when many establishments fail to collect 
this tax from their customers, or fail to pay it to the Government. 

Obviously, there are not enough field agents to police all places of 
business as a means of guarding against evasion and violations. 

Most excises are due and payable on a given product on a particular 
service, at all times and under any circumstances. This makes it rela- 
tively easy to regulate such transactions. 

But in the case of the cabaret tax, there are numerous areas of mis- 
understanding and uncertainty. 

One of my dining rooms may serve food throughout the day. And 
the tax is not applicable until some entertainment gets underway, or 
dancing begins. 

Now, if the tax were to be imposed only during the actual period of 
entertainment, it still would be relatively easy to assess. But the 
Government contends that any patron who witnesses entertainment 
must pay the tax upon food or beverage served before or after such 
entertainment. It is in this area that much of the administrative 
headache arises. 

May I respectfully recite a number of features of the cabaret tax, 
as today administered, which make it extremely burdensome upon 
hotels and restaurants: 

1. When a hotel attempts to impose the 20 percent tax upon a guest 
for food and beverage served him before or after the entertainment 
is witnessed, we encounter widespread resentment. 

A guest may even have paid his check and left the room, but if he 
dares to return during some part of the entertainment, the 20 percent 
levy on his entire check is held to be applicable. He may have bought 
and paid for a drink in the adjoining cocktail lounge before he eats 
his dinner in the entertainment room, yet the Internal Revenue Service 
holds the hotel liable for a tax on the bar check. 

There is no practical system for collecting the tax from the guest 
in such a case. This is an extremely difficult and unfair position in 
which to place a business establishment. 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 439 


May I point out that a Federal district court in California ruled 
in 1952 that no tax was due upon receipts for refreshments served 
after entertainment had ceased. The judge held that Congress did not 
intend to reach payments for refreshments served after the establish- 
ment ceased to be a cabaret. This was affirmed on appeal. The deci- 
sion also emphasized the impracticability of attempting to distinguish 
between patrons who were present during the entertainment and those 
who came after the entertainment was over. However, the Internal 
Revenue Service declines to accept this logic or recognize this case 
and continues to impose the levy against preentertainment and post- 
entertainment services. 

2. Sometimes an establishment is so designed that from the door- 
way of an adjoining room a patron can enter, or look in upon, the 
entertainment room. Such a situation brings that room under the 
designation which the Service calls a “related room,” wherein the food 
and beverages sales are held to be subject to the tax. 

The management would have to keep the door locked in order to 
remove any possible danger of having such an assessment levied. We 
cannot permit a guest who has been served food or beverage in that 
related room to somehow find his way into the entertainment room 
subsequently, or else by so doing the hotel would automatically be 
exposed to the 20-percent tax upon his total check. Presumably the 
only way we can escape all liability is to make sure that all such 
patrons leave the premises entirely and that they don’t return. 

3. The overriding law, as regards excise taxes, seems to provide an 
immunity for diplomatic personnel. But the language of the statute, 
together with the revenue ruling, applicable thereto, is not too clear 
as to how a hotel should distinguish between persons who might be 
eligible for exemption from the cabaret tax and those who would 
not be. 

In some hotel dining rooms, while exciting entertainment is run- 
ning, it poses a problem for waiters and waitresses to examine creden- 
tials of persons who claim to represent diplomatic or consular per- 
sonnel. Their credentials may be inadequate, or they have come away 
without them, making it extremely hard for the hotel staff to know 
what to do. 

And bear in mind that any loose policy, where the establishment 
would lean over backward to please the guest, inevitably builds up a 
tax liability against the establishment for a retroactive period. 

4. In 1951 the Congress amended section 1700 (e) (1) to provide 
that the tax is not applicable at all in dancehalls, ballrooms, et cetera, 
where the service of food and beverage is incidental. Here again is a 
widespread area in which evasion is possible by an establishment seek- 
ing a competitive advantage. 

We submit that a hotel dining room could probably never be re- 
garded as exempt from this tax, even though food service were limited 
to soft drinks, sandwiches, et cetera. The very words “ballroom” and 
“dancehall” automatically would seem to preclude properties like ours 
from qualifying. 

Congress must have been impressed, however, with the guest resist- 
ance to this tax, or you would not have amended the statute as you 
did a few years ago. We feel very strongly that any room which 
limits its menu to sandwiches or light food service should clearly be 
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eligible for exemption from either cabaret or admissions taxes. The 
test should be as to whether the food service is incidental, not whether 
the room involved is a dancehall or a ballroom. 

5. When Congress last year reduced the admissions tax to 10 per- 
cent, on most categories of shows, contests, and entertainment, you 
again multiplied the problem which our industry experiences under 
this 20 percent cabaret levy. We think it is quite discriminatory 
when most kinds of contests or entertainment, transferred to a hotel 
dining room, automatically becomes subject to a 20 percent levy. 

Further, we feel that Congress clearly acted in a discriminatory 
manner when in 1954 you reduced the admissions taxes substantially 
on all motion picture tickets, while leaving the cabaret tax at 20 per- 
cent. All virtue does not repose in the theater while all vice is found 
only in a cabaret. 

Under the present schedule of rates, a pornographic moving picture 
would yield a tax of 10 percent or less, while the Empire Room in the 
Palmer House, one of the best policed entertainment rooms in the 
country, offering nothing but quality entertainment, must still carry a 
20 percent tag. We don’t think this is quite right. 

Hotels are obliged to report to the Collector of Internal Revenue 
every instance where any room is rented to a private group for the 
staging of some entertainment, to which the 10 percent admissions tax 
is applicable. If the room happens to be a regular entertainment 
room—which is sometimes the case—there is a 20 percent cabaret tax 
assessed against the total receipts, instead of the 10 percent tax on 
admission only. This depends upon the narrow premise of whether 
the organization furnishes its own entertainment, or uses the hotel’s 
regular entertainers. 

So even if we turn our facilities over to private organizations, we 
are haunted by the possibility of an unwitting ideals which could 
build up a substantial liability. 

6. If you think I have overstated the zeal with which this particular 
levy is sometimes enforced, let me report to you several whimsical 
situations which bear out my statement. 

As you know. instrumental music may be provided in a room, with- 
out the tax being applicable. But the moment any singing transpires, 
or any entertainment, or dancing, the receipts of the room are im- 
mediately subject to the tax. There have been instances where several 
of the guests would spontaneously start to sing, or get up and dance. 
If this were tolerated by the management, it is contended that it 
would expose all guest checks to the 20 percent levy. And one estab- 
lishment had a pianist going through pantomime, appearing to sing, 
but not actually emitting a sound. Even this was ruled to be enter- 
tainment, and the tax held due and payable. 

In addition to the above types of administrative problems, with 
which our industry is faced, in trying to live under this levy, may I 
report to you that it places a great recordkeeping burden upon us. 
One hotel, with only one entertainment room, where a meticulous test 
was run, found that upward of 40,000 computations were made by its 


accounting staff in one calendar year, growing out of the cabaret tax 
alone. 


We contend that the collection figures, published by the United 
States Treasury Department, reveal clearly that this tax has long 
since passed the point of adminishing returns. 
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Once before the Congress substantially reduced this levy, and wit- 
nessed a tremendous increase in the number of entertainment rooms 
immediately. Actually, receipts reaching the Treasury the very next 
year, following a substantial reduction in the tax, were doubled. 

The current picture, however, is one of declining patronage. Ho- 
tels, which formerly had a large number of entertainment rooms, have 
bowed to the guest resistance, as well as the risk of retroactive tax as- 
sessments, and have shut off the entertainment. Whereas more than 
700 hotels in America formerly had such facilities, the American Ho- 
tel Association today estimates that no more than 240 of these rooms 
are still in business. 

It stands to reason that this has brought about widespread unem- 
ployment of musicians, entertainers, waiters, and waitresses. 

Further, we regret that, in some quarters, there is a deep-seated 
prejudice that is responsible for the continued imposition of this tax. 
This is a prejudice which springs from the services of liquor in any 
form. It is held to be a luxury, if not a sinful operation. May I 
stress the fact that there are 13 States where liquor may not legally be 
sold by the drink. In all of those States, the same 20 percent cabaret 
tax has brought on the closing of entertainment rooms where food 
service only hed formerly been provided, or the discontinuance of 
the entertainment. 

So it is just as great a burden in simon pure restaurants or dining 
rooms, where food only is served, as it is in the establishments which 
are permitted to sell food and liquor. 

Entirely apart from the rate of tax, which we understand is not be- 
ing considered by the committee at this time, we feel that the present 
situation warrants the following changes in the law in the interest 
of restoring the entertainment room to its proper place in American 
life, and the consequent increase in Government revenue : 

1. Application of the tax should be limited to the receipts of the 
cabaret from food, refreshment, and merchandise sold, or service 
rendered, during the period that the entertainment is in progress. 

2. Application of the tax only to receipts of the room in which the 
entertainment is furnished. 

3. Exemption from tax of receipts of any room in which no other 
entertainment, other than dancing is provided, for which dancing a 
fixed charge is made to patrons, and in which food and beverage serv- 
ice is incidental. 

4. Exemption from 20 percent cabaret tax of receipts of any room 
which is rented to an outside organization for a specific occasion. In 
appropriate cases where entertainment is furnished at such affairs, the 
10 percent admissions tax should apply. Gentlemen, I shall not read 
the rest of it in compliance with your request. 

I would like to summarize and submit for your information a list of 
hotels that have discontinued their entertainment rooms because of 
this intolerable burden of one kind of another. 

I think the rest of the statement will be interesting to the committee. 

Mr. Foranp. Your complete statement will be included in the record. 

Mr. Hernvon. Thank you, sir. 
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(The formal statement submitted by Mr. Herndon, is as follows :) 


STATEMENT OF VERNON HERNDON 


Mr. Chairman and gentlemen of the committee, I am Vernon Herndon, Palmer 
House, Chicago. I am speaking in behalf of the American Hotel Association, 
for which organization I am serving as a member of the governmental affairs 
committee. Whereas we have a broad general interest in many of the excise 
taxes, 1 would like to address you this morning with special reference to the 
carbaret tax. 

This particular tax has provided more headaches for the hotel industry than 
any other single excise, during the years it has been in operation. Not only 
does the 20 percent cabaret tax prove extremely difficult to administer within 
our establishments, but we have heard representatives of the Internal Revenue 
Service and the Treasury Department label this particular levy the one excise 
tax which is most difficult to police. 

There are instances on record where unwitting violators have lost their en- 
tire business, when a retroactive assessment for a 3-year period would wipe 
out the capital and reserves of a place of business. Simultaneously, however, the 
reputable establishment which does assess the full levy against its guests finds 
itself faced with a severe competitive disadvantage, when many establish- 
ments fail to collect this tax from their customers, or fail to pay it to the 
Government. Obviously, there are not enough field agents to police all places 
of business as a means of guarding against evasion and violations. 

Most excises are due and payable on a given product, or a particular service, 
at all times and under any circumstances. This makes it relatively easy to 
regulate such transactions. But in the case of the carbaret tax, there are 
numerous areas of misunderstanding and uncertainty. One of my dining rooms 
may serve only food throughout the day. And the tax is not applicable until 
some entertainment gets under way, or dancing begins. Now, if the tax were 
to be imposed only during the actual period of entertainment, it still would be 
relatively easy to assess. But the Government contends that any patron who 
witnesses entertainment must pay the tax upon food or beverage served before 
or after such entertainment. It is in this area that much of the administra- 
tive headache arises. 

May I respectfully recite a number of features of the cabaret tax, as today 
administered, which make it extremely burdensome upon hotels and restaurants. 

1. When a hotel attempts to impose the 20 percent tax upon a guest for food 
and beverage served him before or after the entertainment is witnessed, we 
encounter widespread resentment. A guest may even have paid his check and 
left the room, but if he dares to return during some part of the entertainment, 
the 20 percent levy on his entire check is sometimes held to be applicable. He 
may have bought and paid for a drink in the adjoining cocktail lounge before 
he eats his dinner in the entertainment room, yet the Internal Revenue Service 
holds the hotel liable for a tax on the bar check. There is no practical system 
for collecting the tax from the guest in such a case. This is an extremely dif- 
ficult and unfair position in which to place a business establishment. I also 
point out that a Federal district court in California ruled in 1952 that no tax 
was due upon receipts for refreshments served after entertainment had ceased. 
The judge held that Congress did not intend to reach payments for refreshments 
served after the establishment ceased to be a cabaret. This was affirmed on ap- 
peal. The decision also emphasized the impracticability of attempting to dis- 
tinguish between patrons who were present during the entertainment and those 
who came after the entertainment was over. However, the Internal Revenue 
Service declines to accept this logic or recognize this case, and continues to im- 
pose the levy against preentertainment and postentertainment services. 

2. Sometimes an establishment is so designed that from the doorway of an 
adjoining room a patron can enter the entertainment room. Such a situation 
might bring that room under the designation which the Service calls a related 
room, wherein the food and beverage sales are held to be subject to the tax. 
The management would have to keep the door locked in order to remove any 
possible danger of having such an assessment levied. We cannot permit a guest 
who has been served food or beverage in that related room to somehow find 
his way into the entertainment room, subsequently, or else by so doing the hotel 
would automatically be exposed to the 20 percent tax upon his total check. Pre- 
sumably the only way we can escape all liability is to make sure that all such 
patrons leave the premises entirely, and that they don’t return. 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 443 


3. The overriding law, as regards excise taxes, seems to provide an immunity 
for diplomatic personnel. But the language of the statute, together with the 
revenue ruling, applicable thereto, is not too clear as to how a hotel should dis- 
tinguish between persons who might be eligible for exemption from the cabaret 
tax and those who would not be. In some hotel dining rooms, while exciting 
entertainment is running, it poses a problem for waiters and waitresses to 
examine credentials of persons who claim to represent diplomatic or consular 
personnel. Their credentials may be inadequate, or they have come away with- 
out them, making it extremely hard for the hotel staff to know what to do. And 
bear in mind that any loose policy, where the establishment would lean over 
backward to please the guest, inevitably builds up a tax liability against the 
establishment for a retroactive period. 

4. In 1951, the Congress amended section 1700 (e) (i) to provide that the 
tax is not applicable at all in dance halls, ballrooms, ete., where the service of 
food and beverage is incidental. Here again is a widespread area in which 
evasion is possible by an establishment seeking a competitive advantage. We 
submit that a hotel dining room could probably never be regarded as exempt 
from this tax, even though food service were limited to soft drinks, sand- 
wiches, etc. The very words, “ballroom” and “dance hall” automatically would 
seem to preclude properties like ours from qualifying. Congress must have 
heen impressed, however, with the guest resistance to this tax, or you would 
not have amended the statute as you did a few years ago. We feel very strongly 
that any room which limits its menu to sandwiches or light food service, should 
clearly be eligible for exemption from either cabaret cr admissions ta: es, ‘lhe 
test should be as to whether the food service is incidental, not whether the 
room involved is a dance hall or a ballroom. 

5. When Congress last year reduced the admissions tax to 10 percent, on most 
categories of shows, contests, and entertainment, you again multiplied the 
problem which our industry experiences under this 20 percent cabaret levy. We 
think it is quite discriminatory when most kinds of contests or entertainment are 
exposed to only a 10 percent tax, whereas the same entertainment, transferred 
to a hotel dining room, automatically becomes subject to a 20-percent levy. 

Further, we feel that Congress clearly acted in a discriminatory manner when 
in 1954 you reduced the admissions taxes substantially on all motion-picture 
tickets while leaving the cabaret tax at 20 percent. All virtue does not repose 
in the theater while all vice is found in a cabaret. Under the present schedule 
of rates, a pornographic moving picture would yield a tax of 10 percent or less, 
while the Empire Room in the Palmer House, one of the best policed entertain- 
iuent 100ms in the country, offering nothing but quality entertainment, must still 
carry a 20-percent tag. We don’t think this is quite right. 

Hotels are obliged to report to the collector of internal revenue every instance 
where any room is rented to a private group for the staging of some entertain- 
ment, to which the 10 percent admissions tax is applicable. If the room happens 
to be a regular entertainment room (which is sometimes the case) there is a 
20 percent cabaret tax assessed against the total receipts, instead of the 10 per- 
cent tax on admission only. This depends upon the narrow premise of whether 
the organization furnishes its own entertainment or uses the hotel’s regular 
entertainers. So even if we turn our facilities over to private organiz itions, 
we are haunted by the possibility of an unwitting mistake which could build 
up a substantial liability. 

6. If you think I have overstated the zeal with which this particular levy is 
sometimes enforced, let me report to you several whimsical situations which 
bear out my statement. As you know, instrumental music may be provided 
in a room, without the tax being applicable. But the moment any singing 
transpires, or any entertainment, or dancing, the receipts of the room are 
immediately subject to the tax. There have been instances where several of 
the guests would spontaneously start to sing, or get up and dance. If this were 
tolerated by the management, it is contended that it would expose all guest 
checks to the 20-percent levy. And one establishment had a pianist going through 
pantomime, appearing to sing, but not actually emitting a sound. Even this was 
ruled to be entertainment, and the tax held due and payable. 

In addition to the above types of administrative problems, with which our 
industry is faced, in trying to live under this levy, may I report to you that 
it places a great recordkeeping burden upon us. One hotel, with only one enter- 
tainment room, where a meticulous test was run, found that upward of 40,000 
computations were made by its accounting staff in 1 calendar year, growing out 
of the cabaret tax alone. 
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We contend that the collection figures, published by the United States Treasury 
Department, reveal clearly that this tax has long since passed the point of 
diminishing returns. Once before the Congress substantially reduced this levy, 
and witnessed a tremendous increase in the number of entertainment rooms 
immediately. Actually, sums coming into the Treasury the very next year, 
following a substantial reduction in the tax, were doubled. The current pic- 
ture, however, is one of declining patronage. Hotels, which formerly had a 
large number of entertainment rooms, have bowed to the guest resistance, as 
well as the risk of retroactive tax assessments, and have shut off the enter- 
tainment. Whereas more than 700 hotels in America formerly had such facilities, 
the American Hotel Association today estimates that no more than 240 of these 
rooms are still in business. It stands to reason that this has brought about 
widespread unemployment of musicians, entertainers, waiters, and waitresses. 

Further, we regret that, in some quarters, there is a deep-seated prejudice that 
is responsible for the continued imposition of this tax. This is a prejudice which 
springs from the service of liquor in any form. It is held to be a luxury, if not 
a sinful operation. May I stress the fact that there are 13 States where liquor 
may not legally be sold by the drink. In all of those States, the same 20 per- 
cent cabaret tax has brought on the closing of entertainment rooms where food 
service only had formerly been provided or the discontinuance of the entertain- 
ment. So it is just as great a burden in simon-pure restaurants or dining rooms, 
where food only is served, as it is in the establishments which are permitted 
to sell food and liquor. 

Thank you for the opportunity to appear before your committee. We appreci- 
ate this chance to tell you some of the burdensome features of this 20-percent 
levy. { 

iuntirely apart from the rate of tax which we understand is not being consid- 
ered by the committee at this time, we feel that the present situation warrants 
the following changes in the law in the interest of restoring the entertainment 
room to its proper place in American life, and the consequent increase in Gov- 
ernment revenue: 

1. Application of the tax should be limited to the receipts of the cabaret from 
food, refreshment, and merchandise sold, or service rendered, during the period 
that the entertainment is in progress. 

2. Application of the tax only to receipts of the room in which the entertain- 
ment is furnished. 

3. Exemption from tax of receipts of any room in which no other entertain- 
ment, other than dancing is provided, for which dancing a fixed charge is made 
to patrons, and in which food and beverage service is incidental. 

4. Exemption from 20-percent cabaret tax of receipts of any room which is 
rented to an outside organization for a specific occasion. In appropriate cases 
where entertainment is furnished at such affairs, the 10-percent admissions tax 
should apply. 

The Research Institute of America is currently conducting a nationwide sur- 
vey to ascertain the impact of the cabaret tax upon jobs, and upon revenue to the 
Federal Treasury. Their supervisors who have interrogated owners of hotels 
and restaurants in numerous larger cities have encountered some interesting 
reports. We are glad to incorporate some of these into this statement. 

From Pittsburgh comes the report that those establishments maintaining 
dining rooms, in which the tax is applicable, are on the verge of closing such 
rooms, due to the tax. In fact, a list of 23 hotels is given herewith where they 
have already closed such entertainment rooms, because of declining guest patren- 
age. You can well imagine that involved in the closing of this number of rooms 
are hundreds, if not thousands, of jobs. Also, the Treasury loses every cent of 
the revenue which they might expect to gain under a nominal tax. 

In New York City, a supervisor encountered several hotels where the question 
of a “related room” has frightened the proprietors. If the tax is to be assessed 
on all food and beverage sold in one room, because entertainment is going on in 
a room across the corridor, the usual pattern is that before the hotel will expose 
the guest checks in both rooms to this tax, they will elect to terminate all enter- 
tainment, and thus all tax revenue stops from that establishment. A list of New 
York City hotels which have, in recent years, terminated all entertainment in 
their dining rooms, is appended. One particular dining room attempted to set 
up a foolproof schedule. They provided for instrumental music during the din- 
ner hour, with entertainment from 10 p. m. to 4 a. m. For some reasons, not 
reported to us by the supervisor, the Treasury found the place to be in violation, 
and initially attempted to collect a retroactive settlement in the sum of $50,000. 
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Recently, Frank Sinatra is reported to have dropped in that dining reom, during 
the time that instrumental music alone was being played. Acquiescing in pleas 
from the guests, Mr. Sinatra sang a song. Newspapers reported the episode, and 
the owner is expecting the tax department to descend on him any day. 

The humorous situation which I mentioned in my statement, regarding enter- 
tainers or guests who spontaneously start to sing, was encountered by a supervi- 
ser in Cleveland. Nearly all the hotels in that city have long since terminated 
their entertainment, and thus spared their patrons exposure to the tax. Some 
of them had instituted instrumental music, but it seemed that piano players, or 
other enthusiastic musicians, would occasionally break out in song. The threat 
of exposure to assessment for retroactive tax on guest checks over a long period 
of time frightened the management to the point where they were obliged to dis- 
charge one musician. Some hotels attempted to provide entertainment one or 
two nights a week, with instrumental music the other nights. But the guests, 
who came during the nights when the entertainment was provided, complained 
bitterly about the imposition of the 20 percent tax, when they had been in the 
same room the night before, and paid no tax. The supervisors in Cleveland also 
reported that owners and operators of high-class nightclubs were suffering from 
unfair competition by outlying establishments. Whereas the legitimate property 
would be well policed, and would conscientiously invoke the tax on all patrons, 
the outlying establishment would frequently offer vulgar and indecent enter- 
tainment, while risking a fine by only intermittent imposition of the tax. 

‘rom Dallas came an unfortunate report. There it seemed that one fieldman 
for the Internal Revenue Service had told some of the properties that the cir- 
cumstances under which they were operating a dining room did not subject the 
patrons to the 20-percent tax. But a new inspector came along, who held that 
numerous establishments were actually in violation, and that a liability existed 
over a 3-year period for nonpayment of the tax. Numerous assessments of sums 
running up into thousands of dollars were made against some small properties. 
The penalty was paid off in weekly installments by some of the properties. One 
establishment in Dallas reported that the operator of the dining room had only 
au piano in the room. No other entertainment was provided, and the pianist did 
not sing. There was no dancing. But customers would drop in the room occa- 
sionally and start singing. The Internal Revenue Service allegedly assessed the 
proprietor $8,000 in back taxes. This type of penalty has frightened most opera- 
tors to the point where they will not run the risk of being exposed to a retroactive 
assessment. 

From Atlanta, the supervisor reported that a certain hotel abandoned all en- 
tertainment some years ago, because they were losing money. A number of the 
other leading hotels, supposedly for competitive purposes, have attempted to 
continue the entertainment. They are continuing to lose money, and will proba- 
bly have to follow the lead of the first hotel and terminate entertainment en- 
tirely. 

From Los Angeles, the picture is so muddled that hotel and restaurant opera- 
tors are reported to be “particularly incensed.” It is claimed that widepread 
litigation is being pressed, growing out of varying interpretations of the Revenue 
Code and of the regulations governing the cabaret tax. 

Even in Miami, where some of the Nation’s most luxurious establishments are 
found, the field reporters relay word that dinner dancing has become practicaily 
extinct. There are just too many guests who refuse to pay the tax, to permit the 
hotels to offer entertainment or dancing, for a minority. So they simply have 
instrumental music during the dinner, with entertainment during the late evening. 

From all over the country are coming reports of other hotels which have been 
obliged to terminate entertainment or dancing. And I point out that in these 
cases, the Government is losing every cent of the revenue which they could expect 
to continue getting under a more reasonable levy. Following are some of the 
cities, identifying individual hotels which have definitely abandoned entertain- 
inent and dancing in their dining rooms. 


Colorado Springs, Colo. : 
Acacia Hotel 
Alta Vista Hotel 
The Village Inn 
Alamo Hotel 
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Pittsburgh : 
1. Eden Park Hotel (McKeesport) Flower Garden 
. Fort Pitt Hotel 
3. Fort Pitt Inn 
. Friendly Inn 
5. Hotel Morocco 
. Mazur’s Hotel (Glassport) 
. Mazur’s Hotel (Wilmerding) 
. Bakerstown Hotel 
. Columbia Hotel 
. Culmerville Hotel 
. Parkway Hotel 
2. Penn McKee Hotel 
. Roosevelt Hotel 
. Schenley Park Hotel 
5. Seventh Avenue Hotel (now Earle) 
. Sherwyn Hotel (formerly Sheraton) 
. Sportsman Hotel 
. Steel City Hotel 
9. Fucher’s Hotel 
. Wentz Hotel 
21. William Penn Hotel 
22. Pittsburgher 
. Hamilton Hotel 
Los Angeles: 
1. Chapman Park Hotel: Cantina Room, Zephyr Room 
2. Merimar Hotel: California Room, Town Club 
3. Beverly Hills Hotel, Palm Room 
4. Hollywood Roosevelt, Islander Room 
San Francisco: 
1. Hotel Drake Wilshire, Cameo Room 
2. Mark Hopkins, Peacock Court 
3. Sir Francis Drake, Persian Room 
4. St. Francis Hotel, Murial Room 
5. Palace, Rose Room and Garden Room 
Milwaukee : 
1. Wisconsin Hotel, Circus Room 
2. Lee Hotel (Blatz): Palm Garden, bar 
3. Kibourn, Violina Room 
4. La Salle, Cocktail Lounge 
5. Towne, Towne Room 
Chicago: 
1. Sheraton Hotel, Sheraton Lounge 
2. Bismarck: Walnut Room, Tavern Room 
38. La Salle, Lotus Room 
4. Blackstone, Mayfair 
5. Morrison Hotel, Terrace Casino 
New Orleans: 
1. St. Charles Hotel, Cocktail Lounge 
2. Jung Hotel, Cotillion Lounge 
Atlanta: 
1. Biltmore Hotel, Hunt Room 
Indianapolis : 
1. Severin Hotel, Roof Garden 
St. Louis: 
1. Mark Twain Hotel, Cypress Room 
2. Fairmont Hotel, Flamingo 
3. Gateworth Hotel, Walnut Room 
4. Park Plaza: Crystal Room, Tiara Room 
Omaha: 
1. Hill Hotel: The Cave, the Rou De Voo 
2. Castle Hotel, Westward Ho 
3. Embassy, Embassy Club 
New York: 
1. Barbezon Plaza 
2. Capital, Carnival Room 
3. Delmonico 
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4. Commodore Hotel 
5. Hotel Dixie, Plantation 
. Hotel Frank 
. Hotel St. George 
. Hotel Frank, Long Island 
9. Van Rensselaer, New York City 
10. Hotel Taft, East Village Room 
11. Ambassador, Frianon Room 
12. St. Regis, Iridium Room 
Louisville: 
1. Seelback Hotel, Plantation 
Phoenix: 
1. Paradise Inn, Valley 
2. Hotel Adams: Bar Lounge, Corinthian 
3. Hotel Westward Ho: Sunset Terrace, Pompeian 
Buffalo: 
1. Hotel Stonecroft 
2. Hotel Worth, Ye Old Knight Tavern 
3. Niagara Hotel 
4. Vendome Hotel 
5. Hotel Lafayette, Cocktail Lounge 
Park Lane, Westbrook : Music 1 night only now 
Dallas: 
1. Hilton Hotel 
2. Avarado Hotel 
3. El Fidel Hotel 
New Haven: 
1. Hotel Garde, Fiesta Room 
2. Hotel Taft, Colonnade 
Cleveland : 
1. Hotel Carter, Sapphire Room 
2. Olmstead Hotel 
Seattle: 
1. Hotel Olympic, Olympic Bowl 
2. Western Hotel, Rendezvous Room 
Providence : 
1. Abbott Park Hotel, Aviation or Skylight Room 
2. Mohican Hotel, Mochican Village 
3. Crown Hotel, Beachcomber 
4. Sheraton Biltmore, Bacchaute Room 
Miami: 
1. Pancoast 
2. Biscayne Terrace, Rendezvous 
8. Sagamore Hotel, Sabre Room 
4. Georgian 
5. Cadillac, Cadillac Lounge 
. Ritz Plaza, Coral 


Mr. Hernpon. Speaking for hotels which have restaurants, let me 
tell you once again we have appreciated this opportunity to state our 
case to the subcommittee. If there are any specific facts that you 
would like to have, we would be more than happy to furnish them 
for the committee’s consideration. 

Mr. Foranp. There is one point I would like to have clear. That is 
your No. 1 recommendation on page 8. You say: 

The application of the tax should be limited to the receipts of the cabaret 


from food, refreshment, and merchandise sold, or services rendered, during the 
period that the entertainment is in progress. 


That would mean that only while the entertainment was in progress 
that the tax would apply ? 

Could that be so maneuvered that anyone who is in there at the time 
would wait until after the entertainment is over to pay his check and, 
therefore, would not be subject to the tax / 
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Mr. Hernpon. I am sure we could set up safeguards to protect the 
Treasury against loss of any legitimate tax. 

Mr. Foranp. You understand what I mean? 

Mr. Hernpon. I understand, sir. We are eager to correct the in- 
justice of a man who would eat in the Empire Room and later go to 
the theater, where he would be exposed only to a 10-percent tax. Many 
times our hotel dining rooms employ big-name entertainers who are 
simultaneously appearing in local theaters. But our guests have to 
pay a 20-percent tax on admission, and on food and beverage ae 
chases, if they want to hear the entertainers perform in our establish- 
ments. We think this is discriminatory. 

Mr. Foranp. You would set up some safeguards to protect the col- 
lection of the legitimate tax? 

Mr. Hernpon. I think it could be worked out to the advantage of 
the operator and to the public through certain safeguards, certain 
designations as to time. 

Of course, we think, sir, the 20 percent total tax is discriminatory 
against the hotels, and for the American public, and we would like to 
restore entertainment to the dining rooms of the hotels. 

Mr. Foranp. I agree with you that the cabaret tax has not only 
caused loss to operators in some instances, but has also deprived a lot 
of people of employment, and that is very important. 

Mr. Hernpon. We feel it is, too, sir. 

Mr. Foranp. Are there any questions? 

Mr. Mason. Mr. Chairman. 

Mr. Foranp. Mr. Mason. 

Mr. Mason. Your name is interesting, Mr. Herndon. Do you 
originate down in Springfield ? 

Mr. Hernpvon. No, sir; I have been asked that very often. I knew 
it would be familiar to you, Mr. Mason. I do come from the same 
branch of the family which originated in Virginia and Kentucky. 

Mr. Mason. You have listed quite a number of administrative prob- 
lems that you people have to deal with, and the Treasury has to deal 
with, that are causing a good many headaches, and yet it is almost 
impossible to solve them from a practical standpoint. 

Then you listed some remedies which would alleviate some of the 
headaches. 

I have a solution for all your headaches. My solution is to wipe 
out all of these nuisance taxes and put on the books in lieu thereof a 
flat manufacturers’ tax, collected at the source, on all end products. 
It would bring in the same amount of money and get rid of all these 
headaches of nuisance taxes. 

What would you think of that kind of solution ? 

Mr. Hernpnon. I could not speak for the American Hotel Associa- 
tion on that. Personally it would greatly simplify our operation, and 
I think would return more revenue. 

Mr. Mason. I am going to expound that idea at the Illinois Hotel- 
men’s Association in Rockford on November 4, a little bit. 

Mr. Hernpon. Well, we will be on the program with you, Mr. 
Mason, and we will be very happy and honored to be there. 

Mr. Foranp. I would like to know how Mr. Mason is going to 
apply a manufacturers’ excise tax to the hotel business. F 

Mr. Mason. He doesn’t. He does away with all the headaches of the 
hotel business. All they would do when they bought an end product 
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from the manufacturer to use in their business would be to pay the 
taxonit. That isall. It is simple, easy; no headaches. 

Mr. Foranp. Mr. Keogh is recognized. 

Mr. Krocu. Mr. Chairman, I would like to ask Mr. Herndon how 
many of the 13 States in which you are not permitted to serve liquor 
or buy drinks are included in your list of States where hotels have 
closed their rooms. 

Mr. Hernvon. I would have to go over the list, Mr. Keogh. This 
list was compiled by the Research Company of America. 

Mr. Kroeu. Could you submit your answer for inclusion at this 
point in the record ¢ 

Mr. Hernpon. Yes. 

Mr. Kroon. Will you go over them, please, and give us the list 
and tell us how many of those 13 States are included in this list 
that you have attached to your statement ? 

Mr. Hernpon. We will be glad to furnish a complete report in 
that regard, Mr. Keogh. 

(The information referred to is as follows :) 

Three hotels in Dallas, Tex., are included in the list. Texas is one of the 
States which prohibits the sale of liquor by the drink. We regret that the 
nationwide survey has not yet assembled its returns from Kansas, Arkansas, 
Oklahoma, and the other States whiéh ban sales of liquor by the drink, so 
this complete list is not yet available. 

Mr. Keoeu. I notice, taking New York, for example, on page 14 
of your statement, that you have listed No. 11 and 12, the Am- 
bassador Hotel, which you say closed its Frianon Room, but it opened 
the Ambassador Room. 

Mr. Hernpon. Sir, this is only entertainment having been dis- 
continued. 


Mr. Keocu. They have entertainment there and they have dancing. 
Incidentally, dancing is included under the term “entertainment” ? 
Mr. Hernpon. Yes, sir. 

Mr. Kroen. And No. 12, the St. Regis Hotel, you have down as 
having closed the Iridium Room. But it opened the Mezned. So I 
am wondering how many other situations such as that you have in- 
cluded in this list. ; 

Mr. Hernvon. We will be glad to investigate each one of them and 
furnish a certified list. 

(Mr. Herndon later submitted the following information :) 

We find that Mr. Keogh was correct in citing the Ambassador Hotel. That 
has been listed in error, since the Frianon Room has recently reopened. How- 
ever, our records reveal that there is no single room in the St. Regis where the 
tax is now applicable. If they did not close their dining rooms entirely, they 
must have terminated all dancing and entertainment. 

Mr. Krogu. No. 7, the Hotel St. George, of course, everybody knows 
that is in Brooklyn and people there go only to Ebbetts Field. I 
would like you to explain more fully for the record the seemingly 
inconsistent position that the Service takes where a room is rented 
entirely to an outside organization. Would you explain that to us? 

Mr. Hernvon. First of all, we are required to report to the revenue 
department if we rent a room for admission. 

We do that. And they do not charge the admission they are sup- 
posed to and render the payment to the Government; we feel that 
we could be liable and there are cases, I believe, where we have been 
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threatened that we would be responsible. If we furnish our own 
entertainment it could be interpreted as furnishing a cabaret for that 
individual organization and be subject then to a 20 percent tax. 

If they furnish their own, why, they are subject then, I think, to 
only the admissions tax. 

But there is always the threat of making a mistake, overlooking 
something, and then having it retroactively come back and be our 
liability. It is not just a shallow threat, Mr. Keogh; it is something 
that is actual and has been imposed. We can cite certain instances of 
that. 

Mr. Kroeu. And that threat continues whether the organization 
which has rented the room exercises control over the sale of tickets 
for admission into the room on that occasion; is that true? 

Mr. Hernvon. If we have furnished information to the Treasury 
Department that that organization is to hold a function, I think our 
liability ends as to admissions tax. 

Mr. Keocu. But the interpretation as to liability for the cabaret 
tax is still present ? 

Mr. Hernpon. Always present and varies a great deal, sir, in dif- 
ferent localities and with diffierent administrators of the Treasury 
Department. . 

Mr. Keogh, would you like our counsel to explain any part of this? 

Mr. Merrirr. I could clarify one point you asked about that ruling. 
Would vou care to have me do that, Mr. Keogh? 

Mr. Krocu. Whatever you want to do is all right with me. 

Mr. Merritt. The ruling is based on the very narrow distinction as 
to whether the organization or the hotel pays the entertainers on 
that particular night. They can be the same entertainers; the regular 
entertainment can be used in that room if it is rented to the organiza- 
tion, if the entire room is rented to the organization, but if the hotel 
continues to pay them as they regularly do, it is a cabaret. 

If the organization says, “We will pay your entertainers that 
night,” it is not a cabaret ; it becomes subject to the admission tax. 

Now, both the organization and the hotel have to be careful that 
the arrangement of payment that one night is exactly in accordance 
with the ruling. Otherwise, one would be subject to a 10-percent ad- 
missions tax which they failed to collect, and the other would be 
subject to a 20-percent cabaret tax which it failed to collect. 

Mr. Kroeu. And that applies whether the organization is charit- 
able, an exempt charitable organization, or not, does it not? 

Mr. Merritt. No; if the organization is entitled to exemption under 
the admissions tax, and this is an affair where they pay the entertain- 
ment so that the admissions tax would otherwise apply, then that 
organization could get the usual exemption from the admissions tax, 
but if the organization lets the hotel pay the entertainment, the 20- 
percent cabaret tax applies and no organization is exempt from the 

‘abaret tax, only a diplomatic representative or consular official is 
exempt from that. 

So it is a very difficult practical problem to be sure you are in com- 
pliance. It happens very frequently when they rent these complete 
rooms for a benefit affair. 

Mr. Foranp. When they rent the complete room and they use the 
hotel orchestra or entertainment, is it the practice of the hotel to bill 
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them separately for the entertainment, or whatever it is that is fur- 
nished, in view of the fact that you carry them on the payroll of your 
hotel as your regular entertainers, but then you hire them out to this 
other outfit ? 

Mr. Merrirr. I am sorry; I can’t answer as to the hotel’s billing 
practice. 

Mr. Hernvon. The practice is to make an arrangement with the 
booking agent of ours, or designated by ourselves in a separate agree- 
inent so that they are wor king « only on the admissions tax in that case. 

Mr. Foranp. They are not actually your employees at that time; 
they are the employees of that organization and therefore subject only 
to the admissions tax ? 

Mr. Hernnon. That is right, sir, but if we booked an organization 
of 100 or 200 that would go in the Empire Room, of course they are 
liable for the entertainment tax and all taxes. 

If they took over our complete Empire Room, for example, which 
is our dine and dance room in the Palmer House, they would be 
subject to the entertainment tax of 20 percent. 

Mr. Krocu. Mr. Chairman, I would like to ask one of those gentle- 
men to tell me whether I correctly state the present situation. 

Where you provide entertainment and food at cost to a nonprofit 
organization, the c ‘abaret tax would apply, but in the same situation 
there would be no tax in the case of a moving-picture theater ? 

Mr. Merrirr. That is correct. There is no exemption from the 
cabaret tax because of the charitable nature of the patron. 

Mr. Hernpon. Even though we were supplying it at cost, it will 
still apply. 


Mr. Foranp. We thank you, Mr. Herndon, and your associates, for 
the testimony. 

Mr. Hernvon. Thank you very much. 

Mr. Foranp. The next witness is Mr. J. A. C. McGann. 

Will you identify yourself for the record, please. Give your name 
und the capacity in which you appear. 


STATEMENT OF J. A. C. McGANN, ASSISTANT TAX ATTORNEY, THE 
WESTERN UNION TELEGRAPH CO. 


Mr. McGann. John A. C. McGann, assistant tax attorney of the 
Western Union Telegraph Co. 

In deference to the committee’s request I will simply submit to you 
our prepared statement for the record and with your permission just 
hit a few of the highlights. 

Mr. Foranp. That will be very much appreciated, Mr. McGann. 
Your complete statement will appear in the record. 

(The formal statement submitted by Mr. McGann is as follows:) 


STATEMENT oF J. A. C. MCGANN, ASSISTANT TAX ATTORNEY, THE WESTERN UNION 
TELEGRAPH Co. 


My name is J. A. C. McGann. I am assistant tax attorney of the Western 
Union Telegraph Co. I am deeply appreciative of the opportunity to appear 
before this subcommittee. I should like to invite your attention to several pro- 
Visions of the presently effective Internal Revenue Code, or interpretations 
thereof by the Bureau of Internal Revenue, which, in our judgment, are in- 
equitable and exert a harmful influence on American business. 
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These problems are of considerable importance to Western Union because 
they place the telegraph company at a serious competitive disadvantage. These 
tax inequities have a substantial and regressive effect on the development of rev- 
enues needed toward the support of the nationwide public telegraph service 
provided only by Western Union. Additionally, the competitive inequities 
and discriminations, which I shall review briefly, constitute a recurrent source of 
considerable irritation to the public. 

Our efforts to correct the situation through administrative channels have 
been unsuccessful, since the inequities for which we seek relief have their origin, 
in large part, in the language employed in the existing statutes. It is for that 
reason, therefore, that we respectfully urge appropriate action by your sub 
committee that will end the competitive inequities with which the Nation’s 
telegraph system is now burdened. 

For the consideration of this committee, I should like to present four items 
which I shall discuss in the order named: (1) Installation charges, (2) sala- 
ries of operators, (3) Intrafax, (4) common carrier exemption. 


INSTALLATION CHARGES 


Internal Revenue Code section 4251 imposes an excise tax of 10 percent on 
local telephone service. Section 4252 (a), however, exempts from that tax 
amounts paid by subscribers for the installation of “instruments, wires, poles, 
switchboards, apparatus, and equipment.” 

Language conferring a similar exemption is not embodied in those sections of 
the code which impose taxes at 8 or 10 percent on various telegraph and tele- 
phone services. 

A telephone company may, therefore, charge for installations, relocations or 
removals of “instruments, wires, poles, switchboards, apparatus, and equipment,” 
but such charges are exempted from the tax on local telephone service. 

Any similar charges made by the telegraph company are, however, subject to 
an 8- or 10-percent tax, dependent on the taxable category of the service being 
furnished by the telegraph company through the means of such facilities. It 
is obvious that the discrimination which has resulted is harmful to the tele- 
graph company and a justifiable source of customer resentment. 

Our appeal to the Bureau of Internal Revenue to nullify the inequitable result 
by an appropriate regulation or letter ruling was rejected on the anticipated 
grounds that, as an administrative agency, it was powerless to rule contrary to 
the expressed will of the lawmaking body. 

The inclusion of the language exempting charges for installations in the 
section imposing the tax on local telephone service and the failure to include 
similar language in the sections relating to telegraph service led the Bureau to 
hold that Congress deliberately intended to discriminate between the two types 
of services. It was suggested that we go to Congress for the relief we sought. 

The telegraph company did so through a presentation to the Ways and Means 
Committee in 1953. I am pleased to advise this subcommittee that our petition 
for relief received a favorable reception. H. R. 3413 (84th Cong., 1st sess.) 
exempted from all the taxes imposed by section 4251 the installation charges 
under discussion. The Senate, however, adjourned before the bill was sub- 
mitted for consideration by the Senate Finance Committee. 

It is, therefore, respectfully urged that a counterpart of H. R. 3413, just 
referred to, be passed by both the House and Senate at this session of the 
Congress. 

Incidentally, the desired relief was quite simply proposed in H. R. 3413 by 
deleting the exemption of installation charges from the definition of local 
telephone service in section 4252 (a) and by incorporating the same language 
as a new paragraph (g) in section 4253 relating to general exemptions. Thus, 
uniformity of treatment would have been achieved by granting the same exemp- 
tion to both telephone and telegraph companies. 


SALARIES OF OPERATORS 


The competitive disadvantage imposed on Western Union that I have just 
reviewed has been further accentuated by the regulations which relate to the 
tax on leased wires and leased wire services. I emphasize that, as imposed 
by Congress, the taxes are limited in scope to amounts paid for “leased wire, 
teletypewriter, or talking circuit special service” and to amounts paid for “wire 
and equipment service” (sec. 4251). 
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The official regulations, however, do not limit the tax to amounts paid for 
leased wires or leased wire services. They provide that “in determining the 
amount of tax due, there shall be included all charges made in connection with 
the furnishing of any of the services enumerated, such as salaries of operators, 
if in the employ of the person furnishing such services, charges for equipment, 
instruments, and other apparatus, and installation charges” ( regulations 42, sec. 
130-38 (c)). 

A comparable regulation has not been promulgated respecting the tax on 
local telephone service, thus creating another inequitable and discriminatory 
difference in treatment, to the disadvantage of the telegraph company and its 
users. 

A single example will illustrate the impact of the application of the 10-percent 
tax to charges for operators’ salaries. In the summer of 1950 (at which time 
the applicable tax rate was 25 percent) the Bankers Trust Co. (of New York), 
which operates a private wire system of communications between its home 
office and its branches and correspondent banks throughout the country, con- 
tracted with Western Union for an expansion of that system. As expanded, the 
system now consists of approximately 200 stations and 5 reperforator switching 
centers. The leased circuit rental aggregates approximately $50,000 a month, 
on which the telegraph company bills to, and collects from, the Bankers Trust 
Co. the 10-percent Federal tax approximating $5,000 a month. The 200 stations 
are operated by personnel employed by the bank, and, on the wages paid those 
operators, no tax is required to be imposed. 

However, after completion of the expanded system, the telegraph company 
was requested to furnish skilled personnel to operate the five reperforator cen- 
ters. Had the bank trained its own personnel for this operation, the Federal 
excise tax would not have been applicable. However, by reason of the regula- 
tion above quoted, the telegraph company was compelled to include the 25 per- 
cent tax on the wages paid by it to its own operators who were assigned to the 
operation of the five reperforator centers. Such wages approximated $7,300 a 
month, on which the 25 percent excise tax totaling $1,825 was imposed. 

The Bankers Trust Co. vigorously protested the addition of such a substantial 
expense, asserting that it was not contemplated under its original cost ap- 
praisal of the expanded system and that it seemed to be an unfair imposition, 
particularly sitice the agreement for such operators was entered into incident 
to the leased wire contract. 

Oral and written applications were then made to the Bureau of Internal 
Reventie for amelioration of the situation. Our request for relief was denied. 
The Bureau simply referred to the provisions of its official regulation and ruled 
that the total amounts which “may be billed * * * for operators’ salaries and 
incidental overhead would be subject to the 25 percent tax * * * and it is im- 
material whether such amounts are charged or billed separately.” 

The application of even the present 10 percent tax rate is a competitive in- 
equity, a constant source of customer resentment, and a consequent deterrent 
to the expansion of our telegraphic services. 

We, therefore, urge that the excise taxes on telegraphic communications should 
be limited in scope, as is the tax on local telephone service, to leased wires and 
leased wire services as such, and that collateral incidental charges for opera- 
tors’ salaries, installations, relocations, removals, and the like, should be 
exempted. 

For the reasons just outlined, I urge that the language of proposed paragraph 
(g) of section 4253 be expanded to exempt “salaries of operators” as well as “in- 
stallation charges.” The suggested new paragraph or subsection (g) of section 
4253 would read: 

“(g) INSTALLATION AND OTHER MISCELLANEOUS CHARGES.——No tax shall be im- 
posed under section 4251 on amounts paid for the installation of instruments, 
wires, poles, switchboards, apparatus, or equipment, or for salaries of operators.” 


INTRAFAX 


We appeal for relief in this instance on the ground that, because the telegraph 
company leases wires in conjunction with the rental of certain office-efficiency 
equipment, the rental price for both wires and equipment bears a 10 percent Fed- 
eral excise tax. Competitive equipment in like fields marketed by companies 
not engaged in the telegraph business escapes Federal excise taxes, with an ob- 
vious disadvantage to Western Union and its patrons. “Intrafax”—a new non- 
telegraphic service—is an adaptation of the facsimile process, through which 
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medium an exact picture of drawings, blueprints, and other written, typed, or 
printed matter is obtained. 

Initially, Western Union brought the advantages and convenience of this ulfra- 
modern facsimile development to many thousands of telegraph users to speed the 
handling of telegrams. 

It was later concluded that, in addition to its major use in the telegraph field, 
similar equipment could be advantageously employed by customers within their 
own plants and offices to facilitate the reproduction of an infinite variety of 
records and forms, and to eliminate the internal physical movement of such 
records within their own establishments. Western Union accordingly offered to 
rent facsimile equipment to customers in 1952, calling this service Intrafax. 

Intrafax, although still comparatively new, has found wide acceptance and 
is being used extensively in the banking, railroading, aviation, manufacturing, 
and other fields, to reduce office costs and internal delays in preparing copies 
and processing records. 

Such uses, we contend, are not “telegraphic” within the intendment of the excise 
tax sections of the code. It was our initial belief that the Federal excise tax 
ordinarily applicable to leased wire telegraphic services would not apply to 
charges for renting Intrafax equipment to customers for their internal office- 
efficiency purpose. However, based on an examination of published rulings’ of 
the Bureau of Internal Revenue, it was apparent that the regulations as presently 
written (specifically sec. 130.38 (a) of regulation 42) left no reom for any 
excertion to the application of a 10 percent Federal excise tax in such cases. 
Accordingly, I instructed our Operations Department to impose on Intrafax 
charges the then 25 percent leased wire tax. 

My conclusion as to the telegraph company’s obligation to collect the tax has 
been confirmed by Revenue Ruling 54-523, published in Internal Revenue Bulletin 
No. 46, November 15, 1954. Therein the Treasury Department ruled that the 
tax imnrosed by 1939 code, section 3465 (a) (2) (A) (counterpart of 1954 code 
sec. 4251) on leased wire, teletypewriter, or talking circuit special service does 
not apply to amounts paid by subscribers to a company for the lease and servicing 
of telescriber terminal equipment, provided that the company from which the 
equipment is leased does not maintain or lease wires or channels to the 
subscribers. 

The anomaly of the situation is that, as an example, a New York department 
store could lease such terminal equipment from a competing company, contract 
with Western Union for wires connecting a New York City warehouse with its 
principal store in New York City, and escape tax on the terminal equipment. 
Similar terminal equipment, namely, Intrafax, if leased from Western Union 
in conjunction with the leasing from us of wires connecting store and warehouse 
necessitates the imposition of the 10-percent tax on the total charges. The 
pragmatics of the situation should be recognized and the charges for such 
intercommunication and interior systems should he exempted. 

Both the law and the regulations, as amended, I should like to emphasize, date 
back to 1941, 11 years before Intrafax was even conceived—long before anyone 
could anticinate a new scientific development that would produce a machine 
filling equally well the need for telegraphic transmission purposes and for its 
internal use in business establishments for reproduction purposes. 

Intrafax equipment rented to patrons by Western Union bears a 10 percent 
Federal excise tax because the 1941 Revenue Act provides, in connection with 
the tax on leased wires and leased wire services, that “the tax shall apply whether 
or not the wire or services are within a local exchange area.” 

I wish to emphasize that the Federal excise tax on leased wire service was 
first imposed by the Revenue Act of 1918, and was reenacted by the successive 
acts until its repeal in 1924. As construed by the Treasury Department, the 
tax was limited, for all practical purposes, to amounts paid for long-distance 
wire services. In this respect, it harmonized with the congressional intent to 
tax long-distance telephone calls where the charges exceeded 50 cents, and to 
tax amounts charged for telegrams, which are, and have always been, pre- 
dominantly interstate and intrastate in character, as distinguished from intracity. 

To achieve this harmony in limiting the taxes to long-distance messages and 
long-distance wire services, the Treasury Department, in 1921, promulgated 
articles 19, 20 21, and 22 of Regulations 57. 

Article 19, relating to private branch exchange service, provided that “amounts 
paid for private branch exchange service (called PBX service) where the ex- 
change equipment is located on the premises of the lessee and is used for 
intercommunication on the premises, are not subject to tax.” 
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Article 20, relating to tie lines connecting two private branch exchanges, ex- 
empted “the amount paid for rental of a tie line connecting two or more private 
branch exchanges located within an area served by a local telephone exchange.” 

Article 21 contained a similar exemption for private lines and extension lines, 
and article 22 exempted intercommunication and interior systems. 

Upon the reenactment of the tax on leased-wire services by the Revenue Act of 
1932, the Treasury Department adopted, verbatim, in articles 12, 13, 14, and 15 
of Regulations 42 the above-referred-to articles from Regulations 57. 

Had the foregoing regulations been continued in effect to the present day, 
rentals for our Intrafax service clearly would not be taxable. 

However, the 1941 Revenue Act was amended, as I have previously stated, to 
apply the tax to leased wires and leased-wire services even when within a local 
exchange area. The motivation of the Treasury Department in recommending 
the 1941 amendment to Congress can be judged, in part at least, from our own 
experience. By reason of the previous limitation of the tax on leased-wire serv- 
ices to those services which extended beyond the limits of a local exchange area, 
brokers in various metropolitan areas throughout the country in which were lo- 
cated stock exchanges had obtained refunds of taxes approximating $200,000 on 
charges for stock and commercial news services furnished by the telegraph 
company. Had there been a clear distinction between an intercommunication 
system and a service furnished by the telegraph company to stockbrokers, we 
can safely assume that the 1941 amendment to the Internal Revenue Code would 
not have been proposed to, and adopted by, Congress. 

The fact remains that since 1941, and more specifically since 1952, the tele- 
zraph company has developed, and is now offering, a new nontelegraphic service 
which had no counterpart when the 1941 amendment was adopted. Our Intrafax 
service definitely is one which would have been nontaxable under the 1918 and 
1932 acts and the regulations originally adopted thereunder. It is a collateral, 
nontelegraphic service not contemplated at the time the 1941 amendment was 
udopted, for which reason we believe Congress and the Treasury Department 
should recognize that the existing law and regulations should be amended so 
as to permit the furnishing of our Intrafax service without the imposition of 
apy Federal excise tax, and thus put the telegraph company on an equal competi- 
tive basis in this field. 

To tax Intrafax simply because it is furnished by a telegraph company which 
furnishes other services concededly subject to Federal excise taxes is to look 
to the accidental aspects of the situation and to overlook the substantial com- 
petitive disadvantage in which the telegraph company is placed in its promotion 
of this new and improved service. 

I respectfully submit that the loophole which the Treasury Department and 
Congress sought to close by the 1941 amendment will remain substantially closed 
by retaining the existing concluding paragraph of section 4252 (d); namely 
“The tax shall apply under this paragraph whether or not the wires or services 
are within a local exchange area,” and adding thereto the following qualification : 
“Prowided, however, That amounts paid for intercommunication and interior 
systems located within a local exchange area are not subject to tax.” 

Under this suggested amendment, all charges for wire and equipment services, 
including stock quotation information service and all other similar services, 
would remain subject to tax since the information conveyed emanates from a 
source independent of the subscriber to an intercommunication or interior system. 
Moreover, the limitation of the exemption of an intercommunication or interior 
system to those located within a local exchange area would preclude an exemp- 
tion on charges made for intercommunication and interior systems capable of 
long-distance transmission. 


(‘oM MON-CARRIER EXEMPTION FrOoM TAX ON LEASED-WIRE SERVICES 


Internal Revenue Code section 4253 (f) exempts from the tax on leased-wire 
services “the amount paid for so much of the service * * * as is utilized in the 
conduct, by a common carrier or a telephone or telegraph company or radio broad- 
casting station or network, of its business as such.” It should be emphasized that 
this exemption relates only to the taxes on leased-wire services; it does not apply 
to the taxes on telegraph or telephone messages. 

The teletypewriter exchange service (commonly known as TWX) furnished 
by the American Telephone & Telegraph Co. and its affiliated Bell System operat- 
ing companies, has been classified for excise-tax purposes by the Bureau of 
Internal Revenue as a special leased-wire service. Through this service the 
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telephone companies furnish facilities for typewritten communication between 
exchange service subscribers. The interstate rates for this TWX service are 
based on the air-mile distance between rate centers, with the initial period rate 
being based on a 3-minute use of the facilities, or a fractional part of that 
period. 

Telephone system revenues from the use of TWX facilities increased from 
$3,863,000 in 1935 to $8,435,000 in 1940; to $16,953,000 in 1945; to $20,513,000 in 
1950; to $26,503,000 in 1952; to $33,174,00 in 1953; to $38,349,000 in 1954; and 
this business is currently running at the rate of $41,341,000 annually. 

From the very nature of this TWX service—consisting, as it does, of a means 
of transmitting written telegraphic communications—it is apparent that it consti- 
tutes direct competition with the ordinary message telegraph services. furnished 
by Western Union. Senate Document 53, released June 22, 1953, by the Senate 
Interstate and Foreign Commerce Committee, states, in referring to the tele- 
phone company’s record message services : 

“The third competitive operation which the telegraph company must meet is the 
private-line telegraph service and the teletypewriter exchange service, two record 
telegraph services available to and employed by volume telegraph users. These 
competitive services are maintained and operated by the telephone company, and 
the teletypewriter exchange service alone earned that company in gross revenues 
about $2614 million in 1952.” 

This competitive phase is accentuated in the common-carrier field—which, 
under the common-law definition of the term adopted by the Bureau, includes 
railroads, steamship and airplane lines, and motor carriers of passengers and 
freight. Since TWX is classified as a special leased-wire service, common 
carriers escape the tax on that service by reason of the exemption conferred by 
section 4253 (f) of the code. Were the same written communications sent as 
telegrams over the facilities of Western Union, the tax on telegraph messages 
would be applicable. 

The incentive for common carriers to utilize the telephone company’s tax-free 
TWX service is obvious. 

As an illustration of the effect this source of competition is having on Western 
Union’s message business, I quote an excerpt from a letter from our general 
manager at Chicago, dated April 25, 1951: 

“We have lost a considerable volume of telegraph business at the Nickel Plate 
Railroad headquarters, Cleveland, Ohio, who have installed 32 telephone com- 
pany teletype machines in lieu of Western Union telegrams because there is no 
excise tax on TWX messages when used by a common Carrier.” 

We respectfully submit that this inequity should be ended. I, therefore, urge 
an amendment to section 4252 (c) of the Internal Revenue Code which will accord 
an exemption to common carriers of the tax on domestic telegraph messages in 
addition to that now enjoyed by common carriers with respect to the tax on leased 
wires. To effectuate the desired exemption, I suggest, for the consideration of 
this subcommittee, that section 4252 (c) of the 1954 code, which defines “tele- 
graph service,” be amended by adding the following: “No tax, however, shall be 
imposed under section 4251 on the amount paid for so much of the telegraph 
service as is utilized in the conduct by a common carrier of its business as 
such.” 


Mr. McGann. I wish to point out that we have presented in our 
formal presentation four topics which we think constitute gross in- 
equities and discriminations against the telegraph company by rea- 
son of the existing law, or regulations issued thereunder. 

For that reason we appeal to this committee to rectify these in- 
equities. We have made an administrative appeal to the Bureau of 
Internal Revenue, and they have rejected our request for relief on the 
ground that the Congress has expressed an intent which they cannot 
overcome through administrative ruling. 

For that reason we are appealing to you. 

The first item listed on page 2 is installation charges, Internal Reve- 
nue Code section 4251 imposes an excise tax of 10 percent on local 
telephone service. 
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Section 4252 (a), however, exempts from that tax amounts paid by 
subscribers for the installation of “instruments, wires, poles, switch- 
boards, apparatus, and equipment.” 

Language conferring a similar exemption is not embodied in those 
sections of the code which impose taxes at 8 percent or 10 percent on 
various telegraph and telephone services. 

A telephone company may, therefore, charge for installations, relo- 
cations, or removals of “instruments, wires, poles, switchboards, ap- 
paratus, and equipment,” but such charges are exempted from the tax 
on local telephone service. 

Any similar charges which the telegraph company makes, however, 
are subject to the tax. It is a discrimination, and we think it should 
be remedied. 

We made this same appeal to the Ways and Means Committee in 
1953. I don’t know whether it was the result of that appeal, but a 
bill was introduced, H. R. 3413, 84th Congress, 1st session, which ex- 
empted from all the taxes imposed by section 4251, the installation 
charges under discussion. 

We would ask the committee to recommend the enactment of a 
similar bill by the Congress. 

Incidentally, the desired relief was quite simply proposed in H. R. 
3413 by deleting the exemption of installation charges from the defi- 
nitions of “local telephone services” in section 4252 (a) and by in- 
corporating the same language as a new paragraph (g) in section 
4253 relating to general exemptions. 

Mr. Foranp. Do I understand that the point you are making now 
is that actually the tax imposed on Western Union is one on the labor 
involved in the installation and removal and things of that sort 

Mr. McGann. That is right. 

Mr. Foranp. And not on the equipment ? 

Mr. McGann. Not on the equipment. We concede that is taxable 
equipment, and the rental on the equipment we tax, but we are ask- 
ing that the installation charges be exempt just as they are with 
respect to local telephone installations. 

Mr. Foranp. That really is a tax on labor. 

Mr. McGann. That is right. 

Incidentally, and this is where I supplement the prepared state- 
ment because I note the Treasury Department is interested in the eco- 
nomics of the situation, apart from the installation charges, in con- 
nection with major private wire installations, such as the bank wire 
or the installations we have made for General Electric or United 
States Steel, Sears-Roebuck, the large private services, the. total 
amount of installation charges per month averages only $3,500. 

The tax on that is $350 at the 10-percent rate. 

So the annual tax involved is only $4,200. 

Bear in mind when we do impose the tax we, of course, collect it 
from the subscriber, so it is not out of Western Union’s pocket. 

So we are not being selfish in pleading for this relief. However, 
small as it is, it is a matter of irritation to these customers because 
we have a situation where a customer will have a private PBX board 
in his office and also a telegraph service. 

If he has a renovation in his office and he has the telephone com- 
pany put the PBX machine over here and he asks us to put the tele- 
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typewriter here, the telephone company can make the relocation with- 
out any tax on the installation charge, while our little teletypewriter 
is subject to a tax. 

We ask that that inequality be alleviated. 

Now, with respect to the second point, salaries of the operators, 
this is really collateral to the first point. In some instances a sub- 
scriber to our service will have a girl operating a teletype machine, 
connecting a New York office with a Washington office—a broker, 
let us say. He has his own employee operating a teletype machine 
or teleprinter machine. The girl goes on vacation for 2 weeks. He 
wishes for an experienced operator. He asks Western Union to loan 
him an operator for 2 weeks. 

We simply bill him the salary of that operator for 2 weeks. We 
have to impose a tax on it. That is the general run of the thing. 

In some instances involving the bank wire system, the Mor ning 
Telegraph, a newspaper in New York, commodity ticker, two places, 
New Orleans and Memphis, and the American Stock Exchange, they 
request us to supply operators for the operation of certain apparatus 
which we lease to them. 

That is all that is involved here, is the salaries of operators. We 
are not rendering any service in connection with these operators. It is 
simply pure labor again. 

We believe that should be exempt. 

Mr. Foranp. You have to pay a tax on the salaries vou pay those 
operators ? 

Mr. McGann. That is right. 

In other words, we bill the amount of salaries we pay the operators 
to the customer who requests the use of the operators. So, say it is 
$500 a month for two operators, we impose a 10-percent tax on the 
$500. So we bill the customer $550. We are simply asking that that 
10-percent tax be eliminated. 

Again, monetarily, it does not amount to anything. The average 
is $9,100 a month, the tax on it is $910. Projecting it for a year, the 
per annum tax is $10,920. That is all that is involved in this item. 

The third item is more important and I would like to go into it a 
little more thoroughly. That is Intrafax. We appeal for relief in 
this instance on the ground that because the telegraph company leases 
wires in conjunction with the rental of certain office efficiency equip- 
ment, the rental price for both wires and equipment bears a 10-percent 
Federal excise tax. 

Competitive equipment in like fields marketed by companies not 
engaged in the telegraph business escape Federal excise taxes with an 
obvious disadvantage to Western Union and its patrons. This Intra- 
fax is a new nontelegr aphie service; is an adaptation of the facsimile 
process through which medium and exact picture of drawings, blue- 
prints, other written, typed. or printed matter, is obtained. 

Inherently the Western Union brought the advantages and con- 
veniences of this ultramodern facsimile dev elopment to many thou- 
sands of telegraph users to speed the handling of telegrams. It was 
later concluded in addition to its major use in the telegraph field, 
similar equipment could be advantageously employed by customers 
within their own plants and offices to facilitate the reproduction of 
an infinite variety of records and forms and to eliminate internal phy- 
sical movement of such records within their own establishment. 





ors 
, 3 
the 


hat 


ge 
the 


ta 
in 
Ses 
\ip- 
ent 


not 

an 
tra- 
nile 
lue- 


‘on- 
1ou- 
was 
eld, 
ners 
1 of 
yhy- 


EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 459 


Western Union accordingly offered to rent facsimile equipment to 
customers In 1952, calling this service Intrafax. 

Although comparatively new Intrafax has found wide acceptance 
and is being used extensively in the banking, railroading, aviation, 
manufacturing and other fields to reduce office costs and internal de- 
lays in preparing copies and processing records. 

Such uses, we contend, are not “telegraphic” within the intendment 
of the excise-tax sections of the code. 

It was our initial belief that the Federal excise tax ordinarily appli- 
cable to leased-wire telegraphic services would not apply to charge 
for renting Intrafax equipment to customers for their internal office- 
efficiency purpose. 

However, based on an examination of published rulings of the 
Bureau of Internal Revenue, it was apparent that the regulations as 
presently written—specifically section 130.38 (a) of regulation 42— 
left no room for any exception to the application of a 10-percent Fed- 
eral excise tax in such cases. ; 

Accordingly, I instructed our operations department to impose in 
Intrafax charges the then 25-percent leased-wire tax. 

To summarize this point, my initial opinion has since been confirmed 
by a ruling of the Treasury, Revenue Ruling 54-523. The substance 
of the ruling is this: that if we lease the terminal Intrafax equipment 
us such, no tax is applicable. 

They recognize it 1s simply more or less a business use, a business 
machine in that sense, no tax. However, if in conjunction with the 
leasing of the 2 terminals we lease the wire connecting the 2, then 
because of the leasing of that wire, it is converted into a telegraph 
service and the tax is applicable not only to the charge for the leased 
wire, but for the aggregate charges for the rental of the terminal 
equipment and the wire itself. 

Now, one thing I want to emphasize, and that is that the law and 
regulations as amended date back to 1941, 11 years before Intrafax 
was conceived, long before anyone could anticipate a new scientific 
development that would produce the machine filing equally well the 
need for telegraphic transmission purposes and for its internal use in 
business establishments for reproduction purposes. 

I wish really to reiterate the fact that the law and regulations are 
antiquated by reason of the tremendous growth and advancement in 
the telegraphic field. I think certainly some pressure should be 
brought on the Treasury to modify its regulations in this regard. 

Mr. Foranp. Both the law and regulations should be reviewed and 
that is one of the purposes of this committee. 

As you probably heard last week, the Treasury officials particularly 
referred to the excise tax as an orphan child because no serious atten- 
tion has been paid to it for 20 years. 

Mr. Mason. We have puid attention during the last 20 years by 
adding and adding and adding ad infinitum to the list of these special 
taxes. 

Mr. McGann. That is true, sir. In fact, the local tax on telephone 
service, the 10-percent tax on local telephone service, was added in 
1941 and it was at that time that they read into the law itself the 
exemption of installation charges for the telephone company. 
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I think if the section imposing that 10-percent local tax had been 
considered in conjunction with the entire code sections imposing the 
tax on both telephone and telegraph companies, the inequity I am 
complaining of would not have taken place. 

Mr. Foranp. Would it be your thought that the reason why this 
was done was on the basis that the telephones are used privately a 
great deal more than the telegraph and, therefore, they considered 
the telegraph to be a part of business where the cost could be taken 
as a business expense? 

Mr. McGann. That may have been one of the motivations. Of 
course, I don’t know, sir. 

Mr. Foranp. You do not know what was behind it? 

Mr. McGann. No, sir; I do not. May I continue with this? 

Mr. Foranp. Yes. 

Mr. McGann. On pages 11 and 12 I make an analysis of the 1918 
and 1932 acts and the regulations issued thereunder, which clearly 
would have excluded Intrafax from the tax because it is, in effect, 
an intercommunication or interior system and those local systems were 
definitely exempt from tax under the regulations issued under the 
1918 excise tax and also under the 1932 Revenue Act when the tax 
on communications was reenacted. 

It was not until 1941 that the regulations—I am not quite sure of 
the year there—but the regulations were amended to tax all sorts of 
operations, telegraph operations, whether or not located within a local 
exchange area. That is what brings about the tax now. 

We are, in effect, asking you to restore the law and the regulations 
to what they were under the 1932 act as originally promulgated. 

Now, again I want to point out the economic effect of granting 
this exemption. Should our application for exemption of Intrafax 
be granted, I submit the following data in evidence of the fact that 
the tax loss to the Treasury would be insignificant. Our total Intra- 
fax revenue for August 1955 was $28,261. We should deduct from 
that the sum of $16,410, being revenue derived from instrumentalities 
which now enjoy an exemption, such as Government, press, common 
carriers, and Red Cross. 

Thus we have a taxable revenue of $11,851 for the month of August 
1955. The tax on that is $1,185. Estimated tax on an annual basis 
is $14,220. 

Since, moreover, the subscribers to Intrafax in all probability de- 
duct such payments as necessary, but necessary expense under the cor- 
porate 1952 income-tax law the net loss to the Treasury would be only 
48 nercent of the $14.220 or $6,825. That is the total amount involved. 

Now, an analysis of the source of the Intrafax revenue further dem- 
onstrates the injustice of imposing a 10-percent tax on the aggregate 
of the charges for terminal equipment and circuits. The taxable rev- 
enues for August 1955, namely, $11,851, consist of $10,200 rentals of 
the Intrafax terminal equipment and only $1,651 for circuit rentals. 

Concededly were Western Union only to lease the terminal equip- 
ment and the subscriber were to lease the circuits to an independent 
source, say the telephone company, the 10-percent tax would not be 
applicable to the $10,200. 

Now, that is clear from the bureau’s ruling that I referred to. In- 
stead, therefore, of the tax liability on $1,651, being the 10-percent 
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applied to the rentals of the circuits, we are required to collect under 
the present ruling a tax of $11,851, such appreciable disparity in tax 
liability we submit justifies remedial action. 

It is just an anomaly, because we lease a wire connecting the two 
terminals which the subscriber gets from an independent source the 
{ax applies to the aggregate of total charges. 

That is our point with respect to Intrafax. 

Mr. Foranp. Does that conclude your statement ? 

Mr. McGann. No, sir; there is a fourth point I wish to mention. 
With your indulgence I have a matter which we have not submitted 
in the prepared statement. 

With respect to our common-carrier situation, that commences at 
page 14 of the presentation. I will summarize the point. For tax 
purposes the TWX service of the telephone company is classified as 
a leased wire. Common carriers are entitled to an exemption from the 
tax on leased wires.. They are not exempt from the tax, the message 
tax on telegrams. 

Because of the widespread use of the TWX service, common car- 
riers are adverting to it and escaping the tax. They are abandoning 
the use of telegrams which formerly furnished the same function, per- 
formed the same function for them. 

So there is a depletion of revenue, appreciably so, by the use of 
common carriers. 

What we are asking here is that they recognize that the use made 
of the TWX, telephone use, and the use by the railroads of our mes- 
sage service are comparable and that the common carriers should get 
the same exemption with respect to messages as they now get on the 
TWX service. 

That is our point here. The revenue there is a bit more substantial. 
It is only an estimate as you can appreciate. It is nationwide in its 
use. 

But in 1953, on the basis of a study which we estimated the tax 
involved to be $300,000. That, however, was at the 25-percent rate. 

With the 10-percent rate now in effect it is only two-fifths of that 
amount, or $120,000 a year. 

That completes my statement with respect to the four items I men- 
tioned, but for the purpose of the record, I would like to bring to the 
attention of this committee another point which has just recently crept 
up on which we have not yet data and for that reason we did not deem 
it wise to put the information in the formal presentation. 

The situation is this: The telegraph company is entitled to an ex- 
emption from wires we lease from the telephone company when we 
incorporate those wires in our business. 

In other words, where we lease facilities for the use of our business 
as such, the law grants us an exemption. We lease from the phone 
companies what are called foreign exchange trunks that connect, say, 
in New York with Hempstead, Long Island, the same situation as 
here in Washington and all the larger cities throughout the country. 

The Treasury Department and, of course, the telephone company, 
following the ruling, has held that because of the local telephone serv- 
ice, the 10-percent tax on local telephone service, that that service com- 
prehends not only the transmission of messages over the little stations 
that we have on the desk, it also encompasses any service within a local 
exchange area. 
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Now, the telegraph company is not entitled to an exemption from 
the 10-percent local telephone tax applicable only to leased wires. 

However, under the definition of “local telephone service” they hold 
that a wire located within a local exc shower area is part of the local 
telephone service and we are not subject to tax on the charges for that 
local cireuit. 

If the circuit goes beyond the limits of the local exchange area it 
becomes a foreign exchange trunk and we are entitled to the exemp- 
tion. 

Now, we have been abiding by that for years, but now through the 
process of extending local area service, through the use of the dial 
system, the local exchange area no longer has the same geographical 
scope that it formerly had. It is gradually being expanded and con- 
comitantly with that automatic expansion the telephone company has 
taken the position that we are no longer entitled to the exemption on 
the foreign exchange trunk because it no longer is foreign exchange 
due to the growth of their local exchange area. 

Now, I did mention this to the bureau people. They recognized 
the injustice and inequity of it and asked us to submit something in 
writing to them in the hope that we could work it out administratively, 
but we have not compiled sufficient data yet. 

In addition to that and collateral to it, there is another point I 
would like to state for the record. That involves the exemption that 
we have been getting for years on amounts paid by Western Union to 
the telephone company to effect delivery of telegrams. Just to give 
you a little background on that situation, as you probably know, if 
you want W estern Union you just pick up the loins and ask for 
Western Union. The telephone company, of course, charges Western 
Union. We absorb that for commercial reasons. We absorb the 
charge for that telephone call. 

We concede that Western Union pays that and because it is for 
conunercial reasons we pay the tax on that so there is no question there. 

However, where we use a telephone to effect the delivery of a tele- 
gram, usually at outlying points, points where we have no local office, 
and it costs 15 or 20 cents to effect delivery of the telegram, the Treas- 
ury or bureau recognizes that we are entitled to an exemption because 
we are using joint facilities, our own and facilities of the telephone 
company, to effect a single transmission. 

Up until recently it was relatively a simple matter for a local man- 
ager when he got the telephone bill to strike off the items, 15 or 20 

cents, to effect deliver y of telegrams and not pay a tax on them because 
they were reflected on the little slip that comes with your monthly bill. 

However, now through the use of the dial, you have this extended 
dialing system, they no ) longer indicate tolls of 15 or 20 cents. They 
charge 3 or 4 message units. 

So those message units used to effect the delivery of a telegram are 
no longer shown “separately and it is impossible for us to determine 
what the amount of our exemption is. 

That is just another practical problem we have not been able to 
resolve yet, but for the sake of the record, and in the hope that the 
Treasur’ y will be induced to sit down with us, and I am sure they will. 


when we have our data completed, I wanted to bring the problem to 
your attention. 
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Mr. Foranp. That coneludes your statement ? 

Mr. McGann. Yes. 

Mr. Foranp. We thank you very much for your presentation. 

Mr. Mason. I have no questions. I have a statement that we ought 
to do away with all communication taxes. 

Mr. McGann. A consummation devoutly to be wished, sir. 

Mr. Foranp. The next witness on our calendar is Mr. Francois E. 
Guibert. 

Will you identify yourself for the record, and also the capacity in 
which you appear, and identify those who accompany you. 


STATEMENT OF FRANCOIS E. GUIBERT, ON BEHALF OF THE CEN- 
TRAL STATION ELECTRICAL PROTECTION ASSOCIATION AND 
NATIONAL BURGLAR AND FIRE ALARM ASSOCIATION 


Mr. Guiserr. I am Francois E. Guibert. I represent the Central 
Station Electrical Protection Association and the National Burglar 
& Fire Alarm Association. 

On my left here is Mr. Norman Ravin of the National Burglar & 
Fire Alarm Association, and Mr. Goldstone, also of the two associa- 
tions. 

You have asked us to be brief. I believe I can be brief. 

First, I would like to thank you for the chance of coming and 
presenting our case. I would like to get right down to the briefness 
of it. 

The gentleman who appeared before us is engaged in more or less 
the same type of activity that we have in that he leases equipment, and 
also leases lines from other people. 

Under paragraph 3 of the first page, we point out that the law, 
the tax law as written, was written for communication services, for 
facilities, always services, and at no time does it ever mention in its 
definition that there will be a tax on equipment. 

That applies to all equipment used by various types of services 
which I may be representing, whether they are what we call local na- 
ture or central office nature. We submit that in the definition itself it 
specifically provides that there shall be no taxation on equipment. 

They go on to define the type of equipment in that they name poles, 
instruments, and so on. 

However, the Treasury in its interpretation of our category has 
always told us that we must impose the 8-percent tax in our case on 
all charges whatsoever, whether they are for installation or service or 
what have you, repairs, replacement, it does not matter what it is. 

Whenever a piece of equipment has to be replaced, if there is any 
charge made for it we have to pay 8 percent, or the subscriber has to 
pay 5 percent. 

So, we in our brief here submit that the Congress, when they wrote 
the law, did not intend any installation charges to be taxed. 

Our second contention is that in the case of services we have two 
types of services. We mention in here throughout local alarm, local 
this, local that. In the law in the definition it says: “local exchange,” 
and so on. 

That may have been where there was some misinterpretation at the 
beginning. 
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I would like to have the record show that the terminology “local 
alarm” does not involve the leasing of any wires whatsoever, as used 
in our industry. It is purely a self-contained unit which is limited by 
the four walls of the premise where it is installed. 

So our contention again is that the law having imposed a tax on 
communication facilities which are for the transportation of a mes- 
sage from one point to another, it is not the case where we use equip- 
ment that we term “local alarms.” 

So that while the law appears clear as it is written in the code it is 
in the interpretations of the Treasury Department that we find all 
our objections. 

I notice that the gentleman preceding me pointed out that where 
they lease certain types of equipment to subscribers with no leased 
line connecting the two parts there is no tax. Where there is a leased 
line there is a tax. 

We are not in any controversy with the tax, in that part of the 
charge made for the service provided by the leased line is a taxable 
item; we have no quarrel with that, if I may put it that way, but we 
do say that the law does not call for taxation of any equipment 
installation. 

The charges for that are free of taxation. That is our main con- 
tention. 

Secondly, that where an alarm system is self-contained within the 
premises and does not make use of any leased facilities whatsoever 
that it also does not come under this taxation rule. 

That is the end of my statement. 

Mr. Foranp. That is a very clear explanation. Your full statement 
will be incorporated in the record. 

Mr. Guipert. Thank you. 

(The formal statement submitted by Mr. Guibert is as follows:) 


STATEMENT OF FRANCOIS E, GUIBERT, PRESIDENT, CENTRAL STATION ELECTRICAL 
PROTECTION ASSOCIATION; VICE PRESIDENT, NATIONAL BurGiar & FIRE ALARM 
ASSOCIATION 


Gentlemen, on behalf of the members of the Central Station Electrical Pro- 
tection Association and the members of the National Burglar & Fire Alarm 
Association, which members represent a large majority of installing and main- 
taining burglar- and fire-alarm companies throughout the 48 States, I want 
to extend our appreciation for the opportunity you have presented us to discuss 
certain problems of the excise tax. 

We wish to discuss Internal Revenue Code of 1954, section 4251 as defined 
by section 4252 (e) and the interpretations of these laws as defined by the 
Treasury Department Revenue Act of 1942, regulation 42, section 130.38 (as 
amended by T. D. 5559, Apr. 18, 1947). 

Both of the aforementioned sections refer to imposition and definition of a 
tax on communications services, among which is included local telephone service, 
long-distance telephone service, telegraph service, leased wire, teletypewriter, 
or talking circuit special service and wire and equipment service. 

Throughout these sections the emphasis is placed on the tax for service. In 
no place is a tax defined for installation of instruments, equipment, or any 
apparatus whatsoever. On the contrary, section 4252 (a), defining local tele- 
phone service, specifically excludes “amounts paid for the installations of instru- 
ments, wires, poles, switchboards, apparatus, and equipment.” 

Nevertheless, the Treasury Department Revenue Act as of 1942, regulation 42, 
section 130.38 (as amended by T. D. 5190, Nov. 30, 1942, T. D. 5847, Mar. 15, 
1944, and T. D. 5559, Apr. 18, 1947), specifically interprets imposition of a tax 
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on burglar- and fire-alarm installation “charges for equipment, instruments, 
and other apparatus, and installation charges.” 

We respectfully submit that this interpretation is inconsistent, first be- 
cause this law provides for tax only on service, and secondly because it spe- 
cifically excludes installation tax levies. 

In addition to these facts, the imposition of a tax for installation places the 
operator of a small business in a discriminatory position compared to the oper- 
ator of a large business. A large business may be in a financial position to hire 
watchmen to protect the lives and safety of individuals in his employ and not 
be taxed for this service, whereas a smaller operator who cannot afford guards to 
provide the same safety for his employees, contracts for the installation of alarm 
systems and is then taxed. 

Section 4252 (c) defines wire and equipment service as “stock quotation and 
information service, burglar-alarm or fire-alarm service and all other similar 
services * * *. The tax imposed by section 4251 with respect to wire and 
equipment service shall apply whether or not the wires or services are within 
a local exchange area.” 

Throughout this law, reference, as indicated above, is always emphasized on 
service and particularly describing leased communication wire service. The 
reference to leased telephone-line service is ever present, particularly because 
this law involves a tax on communications defined as local telephone service, 
long-distance telephone service, telegraph service, leased-wire teletypewriter 
or talking-circuit special service, etc. In all instances, particularly in section 
4252 (e), the inference is that there shall be a tax if leased communication lines 
are utilized in performing the service “whether or not the wires or services are 
within a local-exchange area.” The words “local-exchange area” make obvious 
the fact that this law refers directly to communication utilizing one form or 
another of leased telephone lines. 

But local burglar- and fire-alarm systems utilizing bells do not use leased 
communication wires. Outside bell local alarm systems are not connected with 
any “exchange area.” The bell or siren in these installations is mounted directly 
on the premises protected. There is no remote “exchange area” to or from which 
signals or communications are directed. 

Yet the Treasury Department Revenue Act of 1942, regulation 42, section 
130.38 (as amended by T. D. 5190, Nov. 30, 1942, T. D. 5347, Mar. 15, 1944, and 
T. D. 5559, Apr. 18, 1947), has interpreted that there is a tax on “wires and 
equipment installed on the subscriber’s premises for burglar, fire, or other 
alarm service, not owned by the subscriber, but for the use and maintenance of 
which he pays a periodic fee, whether or not the wires and equipment are located 
wholly within his premises.” 

The above interpretation by the Treasury Department stems from the words 
“local exchange area” in the Internal Revenue Code section 4252 (e), which 
section defines the tax imposed on wire and equipment service. 

We emphasize that subchapter B, sections 4251 and 4252 of the Internal 
Revenue Code, defines and imposes a tax on communication services, particularly 
those services utilizing leased lines connected through an “exchange area.” In 
no case whatsoever are local bell alarm systems connected to any exchange. 
The bell or siren is always located on or in the premises protected and there is 
no leased communication connection whatsoever. 

We therefore submit that the Treasury Department Revenue Act of 1942, 
regulation 42, section 130.38 (b) (2), setting forth an opinion that there is a tax 
on local alarm service is based on a misinterpretation. 

Furthermore the taxing of alarm service creates a discriminatory position for 
installers of alarm systems. Other industries directly competing with alarm 
systems are not taxed, such as: insurance, locks, iron bars, iron shutters, 
watchmen services, and guard patrols. Alarm protection is a necessity for the 
protection of life and property and definitely should not be taxed. 

We have pointed out that the Congress in Internal Revenue Code sections 
4251 and 4252 did not impose a tax on this service or installation, but that a tax 
has been levied because of the interpretation of these laws by the Treasury 
Department. 

We urge that these administrative interpretations and inequities caused 
thereby be corrected and that the law be clearly defined and interpreted that 
these alarm installation and service charges are not included in the tax law. 
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Mr. Foranp. Do you have any questions? 

Mr. Mason. Yes, I want to clear up this local or self-contained 
apparatus. 

I run a big factory and I have a fire alarm installed in that factory 
so that anyone pushing a button in any part of the factory would 
cive the alarm, or in my case it isa school. And that is self-contained. 
There is no communication there on the outside to anyone. 

Is that what you are referring to? 

Mr. Gurserr. That is what I am referring to. That is one of the 
types. 

Mr. Mason. That is all. 

Mr. Foranp. We thank you very much for your presentation. 

Mr. Guteerr. Thank you, sir. 

Mr. Foranp. The next witness is Mr. Otis H. Ellis. 

Will you come forward, please, sir, and give your name and the 
capacity in which you appear, for the record. 


STATEMENT OF OTIS H. ELLIS, GENERAL COUNSEL, NATIONAL OIL 
JOBBERS COUNCIL 


Mr. Exuis. My name is Otis H. Ellis. I am engaged in the general 
practice of law in Washington. 

I am appearing here today on behalf of the National Oil Jobbers 
Council as their general counsel. 

Mr. Foranp. You may proceed, sir. 

Mr. Exxis. The statement that I have prepared, Mr. Chairman, I 
have tried to telescope to a bare minimum. There are parts o of it 
which I shall read, but even if I tried to give it to you verbally, I could 
not make it any shorter if I tried. 

Mr. Foranp. You go ahead in your own way. 

Mr. Extis. The remaining parts of it, I will try to interpolate. 

Mr. Foranp. Thank you very much. 

Mr. Exsis. I would appreciate, however, if the statement intact 
could be carried in the record. 

Mr. Foranp. The complete statement will appear in the record. 

Mr. Exuts. Thank you. 

(The formal statement submitted by Mr. Ellis is as follows:) 


STATEMENT OF OtTIs H. ELLis, GENERAL COUNSEL, NATIONAL OIL Jornbers CouNcIL 


My name is Otis H. Ellis. I am engaged in the general practice of law in 
Washington, D. C., maintaining offices at 1001 Connecticut Avenue, and am 
appearing here today on behalf of the National Oil Jobbers Council in my capacity 
as general counsel for that organization. 

The National Oil Jobbers Council is a trade group composed of 28 State and 
regional associations of independent jobbers and distributors of petroleum 
products. These 28 associations, covering 33 States, represent approximately 
12,000 of the 15,000 petroleum jobbers and distributors in the United States. 

It is possible that some members of the committee are not familiar with the 
functional operation of an independent jobber or distributor of petroleum prod- 
ucts, and, for that reason, it might be well to define this operation. An oil jobber 
is a marketer of petroleum products primarily engaged in wholesale distribution, 
although some jobbers also engage in the operation of filling stations and sub- 
stantially all of them engage in the retail distribution of household fuel oils. 
The terms “jobber” and “wholesale distributor” are used synonymously in indus- 
try nomenclature. The word “independent” as it applies to a jobber means 
that he owns his own business and is not affiliated with, a subsidiary of, or 
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financially controlled or dominated by a major, integrated oil company. Inde- 
pendent jobbers and dealers (or peddlers) distribute approximately 80 percent 
of the household burning oils consumed in this Nation. Jobbers and commis- 
sion agents deliver to the service stations of this country approximately 40 per- 
cent of their total gasoline supplies. The percentage of distribution of residual! 
oil nationwide is unavailable; however, it is definitely known that well over 50 
percent of the residual oil imported into this country is marketed by independent 
jobbers. I go into this detail in order to point out to the committee the extent 
of paricipation in the marketing segment of the industry by the independent 
jobber. 

While the independent petroleum jobber is interested in many aspects of the 
Federal excise-tax laws, I am limiting my remarks today to a discussion of two 
matters, each of which is the subject of a bill before your committee. The iirst, 
H. R. 2414, is a bill which in substance would provide for refund of the Federal 
tax paid on gasoline where the gasoline is destroyed by fire, flood, or other casu- 
alty while in transit or held for resale; the second, H. R. 7771, a bill which in 
substance would change the point at which the Federal tax on gasoline is levied 
from the manufacturer to the time of sale by the wholesale distributor or jobber. 

Before proceeding to discuss our recommendations of these two bills, it might 
possibly save time to explain how and where the Federal tax on gasoline is 
imposed under existing law. Under existing law, the Federal tax on gasoline 
is imposed on sales by the “producer or importer thereof.” “Producer” is defined 
under the law (sec. 4082, Internal Revenue Code, 1954) as including “a refiner, 
compounder, or blender, and a dealer selling gasoline exclusively to producers 
of gasoline * * *” For all practical purposes this means that the refiners, most 
of whom are major oil companies, collect the tax at the time of sale to the inde- 
pendent wholesale distributors (jobbers) or retailers. Now let us discuss 
separately the reasons for our endorsement of the two bills above referred to. 

H. R. 2414: This bill in substance provides for a refund of the Federal tax paid 
on gasoline where such gasoline is destroyed by casualty. While such provi- 
sion is new insofar as the Federal tax laws are concerned, it is not new insofar 
as State laws applicable to taxation of gasoline are concerned. As a matter of 
fact, most States which impose taxes on the sale of gasoline—at whatever level 
that may be—have provisions for refund of the State tax paid on such gasoline 
when it is lost by casualties such as those referred to in H. R. 2414. Under the 
law, as now applied, a jobber or retailer pays the Federal tax on gasoline at the 
time of purchase. He recoups the tax money at the time he receives payment 
for the sale of the same gasoline. If prior to sale the gasoline is lost by flood, 
such as that recently suffered in the New England area, the jobber or retailer 
not only loses his purchase price, but the Federal tax as well. It appears 
inequitable to us to ask a jobber or retailer to act as an unpaid tax collector 
for the Federal Government, and at the same time require that he stand the 
losses for such taxes in the event the commodity is lost by casualty over which 
he has no control. 

I suspect that the Government tax officials would oppose this bill, since it 
might impose upon them a small additional administrative responsibility for the 
processing of these refunds. The best answer which I could give to these objec- 
tions would be to point to the fact that a great number of the States which have 
similar laws have not found the administrative burdens incident thereto so 
cumbersome as to require elimination of the refund provisions. I am advised 
that some of the opponents of this bill have pointed out that a jobber or retailer 
could insure himself against these losses. What these opponents apparently 
overlooked or ignored was the fact that insuring the additional value of gaso- 
line costs money; they have overlooked the fact that in some areas, particularly 
the Mississippi and Missouri River Valley, the cost of flood insurance is almost 
prohibitive; they have also overlooked the fact that the rates on this highly 
volatile and inflammable commodity are considerably more than if one were 
insuring a stack of cordwood; and, finally, they have overlooked the fact that 
when the Federal gasoline tax was initially imposed, it was contemplated that 
it would be paid by the user, and the imposition of the tax at the manufacturers’ 
level was for the convenience of the Government and without regard to those 
who handle the commodity between the sale at this level and the sale to the 
ultimate consumer. <A person of reasonable prudence has only to look at the 
shambles created by the floodwaters in New England to see the equitableness of 
the provisions of this bill (H. R. 2414) which was introduced by Congressman 
Keogh, a member of this subcommittee. 
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H. R. 7771: Under existing law, the Federal tax on gasoline is levied at the 
time of sale by the producer. This means that when the independent jobber or 
wholesale distributor purchases his gasoline supplies he must not only pay the 
purchase price, but an additional 2 cents per gallon Federal tax. H. R. 7771 
would in substance change this situation by imposing the tax at the time of sale 
by the manufacturer (if selling to a user or retailer) or wholesale distributor. 

Here again is a proposed example of a method of gasoline taxation which is 
not new, but, as a matter of fact, is the method employed by the majority of 
States which impose such taxes. The majority of States which do impose the 
tax at the time of purchase by the independent wholesaler allow that whole- 
saler a certain percentage to compensate him for shrinkage losses due to evapora- 
tion and unavoidable spillage, as well as costs of collection. Under existing Fed- 
eral law no such allowances are made and the independent distributor or jobber 
is compelled to “cough up” the additional capital necessary to carry this ad- 
ditional burden of inventory cost and credit sales. Since independent jobbers are 
the principal creditors to the farm trade, the additional tax cost can amount to a 
considerable item in a year’s run of business. 

It is admitted that changing the level for levying the gasoline tax, as pro- 
vided in this bill, would cause some disadvantage to the Government. The 
principal disadvantage to the Federal Government would be that under the 
proposed amendment approximately 15,000 taxpayers would be involved as 
contrasted to several hundred currently paying the gasoline tax. Using the 
mechanical accounting processes now available, this would mean less detail, 
however, than any single retail excise tax now in effect. On the other hand, there 
are several advantages to be gained by the Government if the level of taxation 
is changed as provided for in the bill. Currently, all States with gasoline taxes 
maintain close supervision on gasoline sales of wholesale distributors through 
the means of audits on their records and policing to insure conformance, and 
in general do a more effective job of policing gasoline sales than is now done 
by the Federal Internal Revenue Service, the latter being hampered by shortage 
of field personnel. If the recommended change is effected, the Federal Govern- 
ment would reap the benefits of State policing, thus insuring a more accurate 
check than is now maintained. I am not unmindful of the fact that representa- 
tives of the Internal Revenue Service might object to this change, pointing out 
that it would create new administrative duties for that Department to handle. 
The best answer that I could give to that protest would be that it is high time 
that someone started giving more consideration to the details and capital re- 
quirements imposed on the smail taxpayer and less consideration to those 
charged with the responsibility of collecting the taxes. 

Currently, the independent jobber has approximately 15 percent of his inven- 
tory and credit capital tied up in Federal gasoline taxes. If these independent 
wholesalers had this capital released they could make further extension of 
credit to farmers, buy additional transportation and storage facilities, and in 
other respects become more competitive with the large oil companies who do not 
have to pay this tax until the time they sell the gasoline. This last factor would 
be of considerable advantage to the average consumer in that by relieving the in- 
dependent jobber of the additional financial burden of paying the Federal gaso- 
line tax before he sells the products, the jobber receives a cost advantage which 
would undoubtedly be passed on to the consumer due to the high level of com- 
petition between those who engage in this phase of the business. 

Again I would point out that the subject matter of these two bills is not new, 
but is working effectively in many States. I would further point out to the 
Internal Revenue Service that taxes on diesel fuel are now being collected at the 
level recommended by H. R. 7771. Have they encountered any undue burdens 
because of the diesel tax? Passage of both of these bills will cost the Federal 
Government very little and certainly that cost will be offset by the great value 
and benefit to this category of small-businessmen that everybody is always going 
to help, but for some unknown reason never seems to do so. 


Mr. Ex.is. The National Oil Jobbers Council is a trade group com- 
posed of 28 State and regional associations of independent jobbers 
and distributors of petroleum products. These 28 associations, cov- 
ering 33 States, represent approximately 12,000 of the 15,000 petroleum 
jobbers and distributors in the United States. 
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Since some of you gentlemen may not be familiar with the term 
“petroleum jobber” it might be well that I define it. 

From a functional standpoint, a petroleum jobber is a wholesale 
distributor of petroleum products. An oil jobber is a marketeer of 
petroleum products primarily engaged in the wholesale distribution, 
although some jobbers also engage in the operation of filling stations 
and substantially all of them engage in the retail distribution of 
household fuel oils. 

The terms “jobber” and “wholesale distributor” are used synony- 
mously in the petroleum industry. The word “independent” as it 
applies to the jobber means that he owns his own business and is 
not affiliated with, nor is he a subsidiary of or financially controlled 
or dominated by a major integrated oil company. 

Independent jobbers and dealers, or peddlers, distribute approxi- 
mately 80 percent of the household burning oils consumed in this 
Nation. Jobbers and commission agents deliver to the service sta- 
re this country approximately 40 percent of their total gasoline 
supplies. 

he percentage of distribution of residual oil, that is industrial 
fuel oil, nationwide, is unavailable. However, it is definitely known 
that well over 50 percent of the residual oil imported into this country 
is marketed by independent jobbers. 

While we are interested in many of the aspects of the excise tax 
laws such as those on tires, tubes, many other things, today I am going 
to limit my remarks to a discussion of two matters, both of which are 
the subject of bills which are before your committee. 

The first is H. R. 2414, which is a bill that in substance would pro- 
vide for a refund of the Federal tax paid on gasoline where the gaso- 
line is destroyed by fire, flood, or other similar type of casualty, while 
in transit or held for resale. 

Second, H. R. 7771, a bill which in substance would change the point 
at which the Federal tax on gasoline is levied from the manufacturer 
to the time of sale by the wholesale distributor. 

I might further point out to refresh your recollection that the 
Federal tax on gasoline is basically a manufacturer’s tax. Under 
existing law the laws says that this tax is to be imposed on sales by 
the “producer or importer thereof.” 

The producer is further defined under the law, under section 4082 
of the Internal Revenue Code of 1954 as including: 

A refiner, compounder, or blender, and a dealer selling gasoline exclusively 
to producers of gasoline. 

Now, while that sounds a little complicated, for all practical pur- 
poses this means that the refiners, most of whom are major oil com- 
panies, collect the tax at the time of sale to the independent wholesale 
jobbers or distributors or to the retailers if they sell directly to a 
retailer instead of selling through a wholesale jobber or distributor. 

Now, let us take both of these bills. First, H. R. 2414. The subject 
matter of that bill, while new to Federal tax laws, is by no means new 
to State tax laws. The majority of States which impose taxes on 
gasoline have provisions which will provide for refunds in the event 
gasoline is lost by fire, flood, or other similar type of casualty while 
being held either in transit or for resale. 
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Practically every State in this Union has a statute providing for 
that, but the Federal Government has nothing. 

Now, what is the net result of that from a practical standpoint. 
Independent jobber or dealer buys gasoline. At the time of purchase 
he pays a 2-cent Federal tax on that gasoline. If intermediate time of 
purchase and the time of sale and collection for that sale, that gaso- 
line is destroyed by any form of casualty that distributor or that 
dealer must lose that tax money. : 

Mr. Foranp. That applies also to the station operator, the retailer ? 

Mr. Exits. That is mght. 

Mr. Foranp. The very same conditions apply there? 

Mr. Exuis. By retailer, I include, that is what I mean by the sta- 
tion operators. : 

In other words, any seller intermediate the point where the tax is 
levied and the time it gets to the consumer, if it is destroyed in his 
hands he must suffer that loss in addition to the loss of the purchase 
price of the gasoline itself. pe tiy 

Now, of course, the loss of the purchase price of the gasoline itself, 
that is one of the hazards of business that we must take, but at the 
time the gasoline tax was imposed, while it was called an excise tax 
and it was levied at the manufacturing level for the convenience of 
the Government for collection, I am sure that the Congress contem- 
plated that the consumer would ultimately pay the tax. 

In essence, it was a sales tax, but called an excise tax. 

Now, we do not feel that it is equitable for a jobber or anyone of 
these dealers who acts as an unpaid tax collector for Uncle Sam to 
have to suffer these losses when he has no means whatsoever of re- 
covering it; he gets nothing for it. 

As a matter of fact, if you take a wholesale distributor who, let us 
say, has 500,000 gallons of bulk storage, from the time he purchases 
that gasoline until the time he delivers it to either a service station 
or into a tank of a farmer, he will suffer a loss of between 1 to 3 per- 
cent of the volume of the gasoline as a result of evaporation or un- 
avoidable spillage. 

Most States allow them a percentage to take care of that. The 
Federal Government allows nothing. 

So, not only does the distributor lose the tax money that he has 
had to put out, if it is destroyed by casualty, but in addition he is 
losing between 1 and 3 percent, depending on the nature of his opera- 
tion, of that tax money because of evaporation and spillage. 

So we think that the law should be amended in accordance with 
the terms and provisions set forth in H. R. 2414 to take care of that 
situation. It is nothing new. The States have been doing it for years. 

The Federal Government does not like it; the people of the Inter- 
nal Revenue Service possibly will protest against it as they protest 
against everything else that might impose upon them some adminis- 
trative burden that will inure to equitableness of the taxpayer. 

It has been pointed out to me that maybe a jobber or a distributor 
could insure this gasoline while he has it. In some areas, dependent 
upon the location, the jobber with his bulk storage tanks can insure 
his gasoline. That, of course, costs money. 

In other words, it cost us that much more money to insure Uncle 
Sam’s tax money. There are areas in the United States, such as the 


. 
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Missouri Valley, the Mississippi Valley, those areas, which you might 
term as being potential flood areas, where the cost of flood insurance 
is prohibitive. For ee that the floods in your section, Mr. 
Chairman, up in New England. To view that area there and see the 
bulk storage tanks that are down, that contain gasoline, on which the 
tax has been paid by an independent distributor, he must not only lose 
his cost of the gasoline, but in addition he must lose Uncle Sam’s tax 
money which he, for the convenience of the Government, is collecting 
rather than having the tax imposed at the time of sale to the consumer. 

Mr. Foranp. I am in full agreement with you regarding the high 
cost of flood insurance if you can get it at all. That is why we in New 
England, particularly we in Rhode Island, have been so greatly dis- 
turbed and all of us, beginning with the Government and the Senators, 
the Representatives have been trying to find some solution to that 
problem. 

I have come to the conclusion that there should be disaster insurance. 
When I say disaster insurance, I mean it would apply not only to floods, 
but it would cover hurricanes, tornadoes, dust storms, or any other 
such disaster as may be declared a disaster by the President. I be- 
lieve if we had that type of insurance at a premium that would be 
within the reach of the average person that is subject to the damage 
caused by these disasters, if we had coverage for the various items I 
have just enumerated, then it would be applied throughout the country 
and the rates could be held within reason. 

But if we were to limit that type of insurance simply to a flood or 
to a tornado or any one particular item, we would find some sections 
of the country have never been affected by one of those disasters, per- 
haps by the one we are seeking to cover, therefore, it should have broad 
coverage so all sections could get insurance on whatever disaster affects 
them. 

I think that is along the line that you speak about. 

Mr. Ex.is. That is correct, sir. Even then it appears a little in- 
equitable to us for us to have to pay the insurance premiums on Uncle 
Sam's tax money. We are taking a loss on it any way you go about it 
hecause gasoline as you know, evaporates in stock, 

Even under the best of conditions we lose between 1 and 3 percent 
in volume of our gasoline. 

Mr. Foranp. I can assure you, sir, that I, for one, do not have to be 
sold on that point because the people in my own State, particularly 
Rhode Island gasoline station operators—they have a name for the 
organizatiqn which escapes my mind at the moment, but it is an or- 
ganization made up of dealers in gasoline—have brought this subject 
to my attention a number of times. They are vitally interested in it 
and I think they have a point. 

Therefore, I must say the same thing for you, you have a point. 

Mr. Exxuis. Well, at least the majority of the States of this Union. 
being closer to the problem apparently, have recognized the equitable- 
ness of it and have granted legislation along that line. 

So, what I am talking about is not something new in the annals of 
gasoline taxation. It is something that the Federal tax people have 
never gotten around to. 

Mr. Foranp. It seems fair that if we levy a tax on a certain product 
and that product is never sold, then we are levying a tax on nothing 
and the tax still has to be paid. 
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Mr. Exxis. You put it better than I have in that portion of my 
statement, sir. 

The next question is one with regard to H. R. 7771. As I stated 
at the outset, currently when a jobber buys gasoline from a refiner he 
must pay the purchase price of the gasoline and in addition thereto 
he must pay a 2-cent Federal tax. 

That bill, H. R. 7771, would by a change of definition include the 
wholesale distributor within the definition of producer, the net result 
of which from a practical standpoint would be that the Federal gaso- 
line tax would be imposed at the time of sale by the wholesale dis- 
tributor. 

Now, in the case of jobbers that means quite a bit. The jobber is 
at the breaking point now capitalwise. The jobber cannot keep pace 
with this service-station-building program that is going on through- 
out the country. The higher cost of production, the higher cost of 
labor, the general higher cost of doing business have him at a point 
to where capital is a big item. 

Now, when you take gasoline costing 12 cents a gallon, with 2 cents 
added for Federal tax, you have one-sixth of the-cost of that gasoline 
as tax, which means that one-sixth, or approximately 15 percent, of 
that jobber’s capital is tied up in Federal tax money. 

Now, the jobber is the biggest distributor of gasoline to the farm 
trade. We are the people who are stupid enough to give credit from 
4 to 6 to 8 months to farmers until they can market their crops and 
get some money to pay us back. 

So then not only do we have 15 percent of our inventory gasoline 
cost tied up, but in addition we have 15 percent of our credit capital 
tied up, which is nothing but Federal tax. And we feel that there 
should be a shift of this levy from the manufacturer’s level to at least 
the point where the wholesale distributor disposes of it. 

Now, here again this is not something new in the annals of gasoline 
taxation. The majority of the States who impose taxes impose it just 
exactly as I am suggesting here. 

As a matter of fact, I think about 27 of the States impose it at that 
level, and those who do not allow the jobber a percentage for evapora- 
tion, spillage, and collection cost. 

Now, I recognize that the Internal Revenue Service will probably 
protest any such suggestion as that if for no other reason than what 
tT am suggesting would mean that instead of collecting the gasoline 
tax now from a few hundred taxpayers they would have to collect it 
from around 12,000 taxpayers. 

But while that is a disadvantage, with the mechanical means that 
we have now for accounting, 12,000 taxpayers to the Internal Revenue 
Service just is one grain of sand on the beach. 

It is no insurmountable problem; it would not create any undue 
administrative difficulties. 

As a matter of fact, it would give to them a better means of polic- 
ing the taxes on gasoline than they now have. And why? For the 
reason that, since most of the States impose the tax at this level, 
those States have systems of auditing jobbers’ records, of policing 
sales to insure that no wholesale distributor is in any manner getting 
by with selling gasoline without the tax being paid on it. They 
would have the benefit of that policing, of that audit, and a jobber, 
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when he files his tax return, could take the same record that he files 
for the State and file that with the Federal Government and pay the 
tax at the same time. 

Now, I am not suggesting anything that is new. The main pro- 
test that I have ever heard to this suggestion has come from the In- 
ternal Revenue Service who, it seems, not unlike a lot of other busi- 
nessmen, are primarily interested in receiving a maximum of money 
for a minimum of effort. 

We think that the time has now come that some consideration 
should be given to the taxpayer who is now burdened with enough 
detail, who is also burdened with the requirement of having to get 
capital to pay Federal taxes that were intended to be imposed on the 
consumer, but that he has to carry in his books. 

We simply cannot keep on. 

You gentlemen will recall the bill that was voted out of the Public 
Works Committee, the highway bill, where that committee sought to 
tuke over the function of this committee and write revenue measures. 
In that bill they exempted certain types of users of gasoline. 

If you will tell me how the Internal Revenue could process the re- 
funds or handle those exemptions except under a manner of taxation 
as Lam suggesting here, I will shut up and say nothing further about 
this bill. 

If we come up with another highway bill and they decide to impose 
an additional fraction of a cent or a cent gasoline tax to help defray 
the expense of it and let us say that in that they exempt from that 
additional tax gasoline used on the farm or ‘ata used other than 
on a highway, how in the world are you going to handle that refund 
unless it is handled by the man who sells them the gasoline ? 

At the preesnt time we have the diesel fuel tax imposed in the man- 
ner that [ am talking about, substantially the same. It is imposed 
when the wholesale distributor, whoever the distributor may be, sells 
to the user. That is when the tax is paid and is due the Government. 
That is what I am talking about here insofar as the wholesale dis- 
tributor is concerned. 

So that there is both precedent in the Federal Government for this 
point of levy and there is ample precedent in the various States for 
this point of levy. It is not something new. It will not cost the 
Federal Government a dime other than a small additional expense 
for administering a few more returns and it will help a group of 
small-business men that God only knows can certainly use that help 
at this particular time. 

That concludes my statement, Mr. Chairman. 

Mr. Foranp. We thank you very much, Mr. Ellis, for your very 
enlightening statement. 

The next witness is Mr. E. H. Schlauadt. 

Will you come forward, sir, and give your name and the capacity 
in Which you appear, for the purpose of the record. 


STATEMENT OF EDWARD H. SCHLAUDT, ON BEHALF OF 
MID-CONTINENT OIL & GAS ASSOCIATION 


Mr. Scutaupt. My name is Edward H. Schlaudt. Iam an attorney 
employed by the Texas Co. 
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I am appearing here on behalf of Mid-Continent Oil & Gas Associa- 
tion, which is a business league representing some 7,500 members in 
all phases of the petroleum industry, including a majority of the oil 
and gas producers in the midcontinent area of the United States. 

Mr. Foranp. You may proceed. 

Mr. Scuiaupr. The purpose of my appearance is to protest, and 
to request legislative relief from, the application of the excise taxes 
on the transportation of persons and property to a form of movement 
which it is believed Congress never intended to tax. 

The form of movement to which I refer is that which takes place 
as an integral part of oil and gas operations in the Gulf of Mexico, 
and the surrounding bayous of ‘Louisiana and Texas. 

The only means of carrying on these operations is by boat, amphibian 
airplane, or helicopter. Because of the inherent limitations on the 
use of planes and helicopters, the constant daily use of boats in all 
phases of oilfield operations is absolutely necessary. The sites where 
the wells are to be drilled are located by exploration crews working 
in boats. 

The drilling rigs themselves are brought out piece by piece by boat. 
Drilling camps are built on pilings right over the water and are acces- 
sible only by boat. 

The drilling crews move to and from the rigs by boat. When a well 

s brought in the pumping unit is moved into place by boat. 

In other words, the use of boats is not merely incidental; it is abso- 
lutely essential to and an integral part of the operation. 

These boats do not go from one geographical location to another. 
Instead they operate entirely within the premises of the enterprise, 
that is, within the oilfield are 

The movement involved eve is in no way similar to the taxable 
transportation of persons and property by common carrier for hire. 
Instead, that portion of the movement which consists of moving the 
drilling crews to and from their rigs is similar to the movement of 
employees by elevator or escalator from one portion of a factory or 
office building to another. The portion of the movement that consists 
of moving tools and materials is similar to the movement which takes 
place on a conveyor belt forming a part of an assembly line in a 
factory. 

The remainder of the movement is nothing more or less than the 
equivalent of employees walking from one place to another in a land 
operation. 

Only a few of the thousands of boats that are required for these 
operations are owned by the oil companies. The rest are leased from 
the inhabitants of the bayous, swamp and waterfront areas. 

In many instances the boats were built by the owners themselves and 
are of designs that are particularly adapted to these waters and this 
particular type of operation. 

Although the boats are of necessity under the complete direction and 
control of the oil operators, they are for the most part manned by crews 
which are furnished by the boatowners. 

In many instances, the boatowner himself is the boat driver. In 
others, the crews are made up from relatives of the boatowners. But 
in all instances the crews are local inhabitants who know the waters 
and the boats. 
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The boats are leased under written contract which usually run either 
from day to day or are subject to termination on 1 day’s notice. The 
boatowners agree to furnish the boats and the crews on an around- 
the-clock, 24-hour per day basis, and the oil companies agree to furnish 
the oil and gasoline necessary to run them. 

The rental charged is a flat per diem charge which has no relation 
to hours of running time, to material hauled, or to miles run. It is 
simply a fixed flat charge for the use of the boat for 24 hours. 

Actually, the boats are seldom used more than a few hours out of 
each 24. The rest of the time they are what we call standing by. To 
illustrate what I mean by that, suppose that a drilling supervisor has 
a boat assigned to him personally. When he starts out his business 
day and goes to rig No. 1, the boat does not just drop him there and 
go on about another job. Instead, because of the possibility that he 
may be urgently needed at another rig, or another camp, the boat 
stands by waiting for him until he has finished his business at that 
rig and is ready to go on to another one. 

The same thing is repeated at each rig and drilling camp that he 
visits during the day. Boat logs kept by one of the oil companies 
show that as much as 87 percent of the time of some of these boats is 
standby time. Yet the rental charge is the same as though the boats 
were constantly in operation. 

With the sole exception of the manual operation of the throttle and 
the wheel of the boat, the use of the boats is entirely under the control 
of the oil companies. Boat dispatchers who are employees of the oil 
companies assign the boats to particular jobs and particular employees. 
If a boat is assigned to an employee such as a drilling supervisor, he 
controls its use. If a boat is assigned to a job, then the oil company 
employee in charge of that job controls its use. 

At no time during the rental period do the boatowners exercise any 
control whatsoever over the use of the boats. 

Similarly at no time during the rental periods are the boats used for 
any purpose other than oil company business. Even when the drill- 
ing crews are being carried to and from the rigs before and after their 
working days, they are being paid and are, therefore, on company time 
and business. 

The courts have repeatedly held that where movement constitutes 
an integral part of an industrial or mining operation, it is not taxable 
transportation. I will not take up your time to recite the list of cases 
and examples that are included in my statement because I know that 
will appear in the record. 

However, there is no case with which I am familiar, in which the 
courts have held that movement constituting an integral part of an 
industrial or mining operation, which is carried on within the premises 
of that operation constitutes taxable transportation. Yet despite this 
the ae Revenue Service has held that these boat movements are 
taxable. 

Further, even though the Commissioners’ own regulations issued 
under these taxes expressly provide that amounts paid in respect of 
standby time shall be excluded from the measure of the tax, the In- 
ternal Revenue Service has held that we are not entitled to any standby 
time exclusion here merely because the rental charge remains the same 
whether the boats are in use, or not. 


68693—55——31 
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Mr. Mason. May I interrupt at this moment? 

The courts have said one thing. The Internal Revenue Bureau 
maintains the other. You are between the two decisions; is that the 

oint ? 
' Mr. Scutavupt. Yes, sir; absolutely. 

Several of the oil companies have been contesting this matter for 
several years. The cases have progressed to the point where court 
action is the next step. 

In other words, we are about to engage in long, costly, drawn-out 
litigation unless we get legislative relief. 

It is submitted that this litigation should be made unnecessary by a 
legislative amendment which expressly exempts from the transporta- 
tion taxes movement of this type. 

Certainly this is not the type of movement that Congress intended to 
tax. 

Mr. Foranp. Have you prepared the language that you believe will 
do the job? 

Mr. Scuiaupt. We are working on it, sir. If you would care to 
receive it, we could submit it before the end of the 30-day period. 

Mr. Foranp. We will be glad to have it. 

(The information referred to, when received, will be placed in 
part 2 of these hearings.) 

Mr. Scutaupt. I don’t believe that there is any point in going 
through with the rest of my statement. I believe you gentlemen have 
grasped the situation, and understand it. We believe that the Internal 
Revenue Service is forcing us to needless litigation just as they did in 
connection with the cases dealing with the movement of excavated 
earth within the bounds of a construction project. They forced tax- 
payer after taxpayer to litigate the same issue. 

Similarly, in the case of fishing excursion boats, they forced tax- 
payer after taxpayer to litigate the same issue. 

Apparently we are up against the same situation here. We earnestly 
request this subcommittee to recommend to the Ways and Means Com- 
mittee that an amendment be adopted which will provide an express 
exemption for this type of operation. 

Thank yon, sir. 

Mr. Foranp. We appreciate the fact that you are giving us some- 
thing specific. You may be assured it will receive serious consid- 
eration. 

Mr. Scutauptr. Thank you very much for the opportunity of ap- 

earing. 

: Mr. Foranp. Thank you for your appearance. 

Mr. Mason. For my part I will say “sympathetic consideration.” 

Mr. Scutaupt. Thank you, Mr. Mason. 

(Mr. Schauldt’s entire prepared statement follows :) 


STATEMENT OF Epwarp H. SCHLAUDT ON BEHALF OF Mip-ConTINENT Or & Gas 
ASSOCIATION 


Mr. Chairman, and honorable members of the subcommittee, my name is 
Edward H. Schlaudt. I am an attorney employed by the Texas Co. I am 
appearing as a representative of the Mid-Continent Oil & Gas Association. The 
Mid-Continent Oil & Gas Association has some 5,500 members representing oil 


companies engaged in every phase of oil and gas operations in the midcontinent 
area. 
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The purpose of my appearance is to protest, and request legislative relief from 
the application of the excise taxes on the transportation of persons and property 
(secs. 426 and 4271 of the Internal Revenue Code of 1954) to a form of move- 
ment which it is believed Congress did not intend to tax. 

The form of movement of persons and property to which I refer is that which 
takes place by boat as an integral part of oil exploration, drilling, and producing 
operations in the Gulf of Mexico and the surrounding bayous of Louisiana and 
Texas. The only means of carrying on these operations is by boat, amphibian 
airplane, or helicopter. Because of the inherent limitations to the use of air- 
planes and helicopters, the constant daily use of boats to carry on all phases of 
oilfield operations is absolutely necessary. The sites where wells are to be 
drilled are located by exploration crews working in boats. The drilling rigs 
are brought out, piece by piece, by boat. Drilling camps are built on pilings over 
the water and are accessible only by boat. The drilling crews move to and from 
the rigs by boats. When a well is brought in, the pumping unit is moved in 
place by boat. Without boats, these operations could not be carried on. 

In other words, the use of boats is not merely incidental; it is absolutely essen- 
tial to and an integral part of the conduct of the enterprise. These boats do not 
go from one geographical location to another; they operate almost entirely within 
the premises of the enterprise; that is, within the oilfield area. The movement 
involved is in no way similar to the taxable transportation of persons or property 
for hire by common carrier; instead, that portion of the movement which con- 
sists of taking the drilling crews to and from their rigs is similar to moving 
employees by elevator or escalator from one portion of a factory building to 
another, or in any event to tax-exempt commutation ; that portion which consists 
of the movement of tools and materials is analogous to the movement which 
takes place on a conveyor belt forming a part of an assembly line in a factory; 
and the remainder is merely the equivalent of employees walking from one part 
of an office or factory to another. 

Only a few of the thousands of boats required for these operations are owned 
by the oil companies. The rest are leased by the oil companies from the inhabit- 
ants of the bayou, swamp, and waterfront areas. Many of these boats were 
built by the owners themselves and are of designs which are particularly adapted 
to these waters and to this type of operation. 

Although the boats are, of necessity, under the complete direction and control 
of the oil companies, they are for the most part operated by crews furnished by 
the owners. In some instances the owner himself may be the boat driver. In 
others, the crews may be made up largely from relatives of the boatowners. But, 
in all instances, the crews are local inhabitants who know the waters and the 
boats. 

The boats are leased under written contracts which usually either run only 
from day to day or are subject to termination on 1 day’s notice. The boatowners 
agree to furnish the boats and crews on an around-the-clock, 24-hour-per-day 
basis. The oil companies agree to furnish the oil and gasoline necessary to run 
the boats. The rental is a flat per diem charge which has no relation to hours 
of running time, material hauled, or miles run; it is simply a fixed, flat charge 
for the use of the boat for 24 hours. 

Actually, the boats are seldom run more than a few hours out of each 24. The 
rest of the time they are standing by. To illustrate, a drilling supervisor may 
have a speedboat assigned to him personally. When he goes to rig No. 1, the 
boat (and driver) stands by at that rig until he has finished his business there 
and is ready to go on to another rig. This is repeated at each rig and camp the 
supervisor visits. When the supervisor stops by a drilling camp messhall to eat, 
the boat stands by while he eats. When the supervisor goes to a barracks to 
sleep, the boat stands by, always in readiness to take the supervisor wherever he 
is needed when he is needed. Boat logs kept by one of the oil comnanies show 
that as much as 87 percent of the time of some boats is standby time; yet the 
rental charge is the same as though the boat were in constant operation. 

With the sole exception of the manual operation of the throttle and wheel, the 
use of the boats is entirely under the control of the oil companies. Boat dis- 
patchers who are employees of the oil companies assign the boats to particular 
jobs and particular employees. If a boat is assigned to an employee, he controls 
its use. If assigned to a job, the oil company employee in charge of that job 
controls the boat’s use. At no time during the rental periods do the boatowners 
have any control over the use of the boats. Similarly, at no time during the 
rental periods are the boats ever used for any purpose other than oil-company 
business ; even when drilling crews are being carried to and from their rigs, they 
are being paid and are, therefore, on company time and business. 
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The courts have repeatedly held that not every movement of persons and prop- 
erty constitutes “transportation” which is subject to these two taxes. This is 
particularly true where the movement in question constitutes an integral part of 
an industrial or mining operation. For example, the Court of Appeals for the 
Fourth Circuit, in the case of Kearns et al. v. U. 8. (204 F. 2d 813 (4th Cir. 1953) ) 
held that where the taxpayer there involved hired trucks and drivers to haul 
stone from the taxpayer’s quarry to its primary rock crushers located nearby, 
and the rental was a flat hourly charge not related to miles run or rock hauled, 
the movement was so integrated with the mining operation that it did not con- 
stitute taxable transportation. Similarly, the taxes have been held not to ap- 
ply to the hauling of excavated earth from one part of a building project to 
another: Hdward H. Hillis & Sons v. U. 8S. (187 F. 2d 698 (3d Cir. 1951)), 
Castle Shannon Coal Corp. v. U. 8S. (98 Fed. Supp. 163 (W. D. Pa. 1951) ) ; to the 
hauling of dirt within refinery premises where land was being leveled incident 
to construction: Continental Oil Company v. Jones (92 Fed. Supp. 927 (W. D. 
Okla. 1950) ); to the hauling of dirt incidental to construction of an airport: 
Lyle v. U. 8. (76 Fed. Supp. 787 (N. D. Ga. 1948) ) ; to the carrying of fishermen 
to and from deepsea fishing locations by excursion fishing boats: Jack Smith v. 
U. S. (110 Fed. Supp. 892 (D. C. 1953)), Mary Alma Knowles v. U. 8. (N. D. 
Fla., July 18, 1955), Benson Walls v. U. 8. (N. D. Fla., April 7, 1955), Jase C. 
Harris v. U. 8. (N. D. Fla., April 7, 1955), Ronald EB. Gibson v. U. 8. (N. D. Fla., 
April 7, 1955); or to the carrying of cameramen by airplane to take aerial 
photographs of movie set locations: Twentieth Century For Film Corp. v. U. 8. 
(S. D. Cal., April 1, 1955). 

Despite this background and precedent, the Internal Revenue Service has 
ruled that these boat movements are taxable. Further, although the regula- 
tions issued under these taxes expressly provide that amounts paid in respect 
of standby time shall be excluded from the measure of the tax, the Internal 
Revenue Service has taken the position that no standby time exclusion is allow- 
able because the rental remains constant whether the boats are in operation 
or not. 

Several of the oil companies have been contesting the matter for over 2 years, 
and their cases have progressed to the point where court action is the next step. 
The oil companies intend to litigate, and are preparing for costly, long drawn- 
out court action, if necessary. They do not intend to stop short of the highest 
possible court of appeal, if appeal be required. 

It is submitted that such litigation should be made unnecessary by a legisla- 
tive amendment expressly exempting from the transportation taxes movements 
of this type. Certainly this is not the type of movement Congress intended to 
tax. It is not transportation; it is a fundamental part of our operation. There 
is no more transportation involved here than there is when employees ride in 
an elevator from one floor of an office building to another, or when they walk 
from one room of an office to another. When an entire operation is surrounded 
by water, the employees cannot walk—but certainly the employer should not 
be subjected to an excise tax on transportation because he makes possible the 
necessary mobility of his employees by providing boats. 

When the Internal Revenue Service refused to recognize that the trans- 
portation of excavated material within the bounds of a construction project 
was not taxable transportation, and forced taxpayer after taxpayer to litigate 
the issue—all successfully—Congress stepped in and stopped the travesty by 
amending the code to provide an express exemption. Similarly, when the Rev- 
enue Service refused to recognize that the carrying of fishermen by an excursion 
fishing boat did not constitute taxable transportation, and again several tax- 
payers were forced to litigate the matter—again, all successfully—Congress 
again acted by amending the code. 

Apparently we are up against the same situation here, and we respectfully 
request that this subcommittee recommend to the Ways and Means Committee 
that the code be amended so as to provide an express exemption from the trans- 
portation taxes of marine operations which constitute an essential and integral 
part of swampland, bayou, and offshore oil and gas operations. _In order for such 
an amendment to be effective in eliminating needless litigation with respect to 
prior years, it should either be made expressly retroactive or the committee re- 
ports accompanying the bill should state that the amendment is intended to 
clarify the original intent of Congress with respect to the transportation taxes 
imposed by the Revenue Acts of 1941 and 1942, 


Mr. Foranp. Without objection, the following three letters will be 
included in the record at the appropriate place, one from the Ameri- 
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can Automobile Association, another from the American Chicle Co., 
and another from Senator Bible, together with enclosures. 
(The material referred to is as follows :) 


AMERICAN AUTOMOBILE ASSOCIATION, 
Washington, D. C., October 10, 1955. 
Hon. AIME J. FoRAND, 

Chairman, Subcommittee on Excise Tax Technical and Administrative 
Problems, Ways and Means Committee, House of Representatives, Wash- 
ington, D. C. 

My Dear Mr. Foranp: The American Automobile Association, a federation 
of 720 different automobile clubs and branches throughout the country, with over 
4,800,000 members, appreciates this opportunity to bring to the attention of your 
subcommittee a technical matter in connection with Federal excise taxes, which 
we firmly believe has an important relation to highway safety. 

On the basis of your announcement that the present hearing being conducted 
by the subcommittee are “limited to strictly technical and administrative prob- 
lems and will not be concerned with questions of excise tax rates,” we believe 
the matter outlined below falls within the jurisdiction of the subcommittee, and 
we invite your careful and thoughtful consideration of it. 

The American Automobile Association strongly recommends that exemption 
from the manufacturers’ excise tax on automobiles be granted in the case of 
automobiles loaned by dealers to high schools for use in driver-training programs. 
Presently, under the Internal Revenue Code of 1954 (sec. 4224), exemption is 
granted in the case of automobiles purchased directly by schools, but no exemp- 
tion is granted where the car is loaned to the school for use in driver-training 
programs. Yet, the vast majority of schools cannot afford to purchase cars for 
this purpose and consequently must make arrangements for loan of automobiles 
from public-spirited automobile dealers. Thus, while the present law gives recog- 
nition to the beneficent principle involved, little actual relief is afforded when 
applied to existing conditions and to actual practices. The present law increases 
the difficulty of schools obtaining automobiles on loan from dealers. The dealer 
who is making a civie contribution by lending a new car for use in high schools 
is penalized by having to pay the 10 percent manufacturers’ excise tax on the 
new car. He cannot reimburse himself by passing this tax onto the ultimate 
purchaser because upon return of the car to him after a year’s use by the school 
(during which time the dealer has had his investment, including the amount of 
the excise tax, tied up in the car), it must be sold as a used car. 

The American Automobile Association which pioneered driver education in 
high schools and colleges throughout the country, on a strictly public service 
and nonprofit basis, firmly believes that the importance of continuing and ex- 
panding these programs in our schools cannot be overemphasized. We believe 
that this program provides an intelligent approach to our highway accident 
problem and offers the greatest hope for safe and convenient use of our high- 
ways. Studies made to evaluate the effectiveness of this program in reaching 
its objective of reducing highway accidents prove that high school driver-educa- 
tion programs have been eminently successful. These studies in various States 
show, almost without exception, that high quality driver-education programs 
reduce traffic accidents by one-half. Additionally, a significant number of in- 
surance companies have taken cognizance of the worth of driver-education pro- 
grams through reductions in premiums which they have granted to trained 
drivers under 25 years of age. 

The American Automobile Association believes that an extension of the exemp- 
tion from the manufacturers’ excise tax on automobiles to cover instances where 
an automobile is loaned by a dealer to a school for this purpose will assist 
greatly in continuing and expanding the driver-training programs. While we 
are not in a position to estimate the cost to the Treasury in loss of revenue, 
should the exemption be granted, we believe the cost would be relatively small, 
and certainly it would be very small as compared to the beneficial return to 
the public in the years to come. This is building for the future safety on the 
Nation’s highways. 

There presently are pending before the Ways and Means Committee at least 
two bills on this subject (H. R. 5553, and H. R. 5972, 84th Cong.). 

The American Automobile Association will be pleased to furnish to the sub- 
Hers ga and its staff any additional details or information which may be 

elpful. 

We urge your favorable consideration of this matter. 

Sincerely yours, 


A. J. Sorpont, President. 
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AMERICAN CHICLE Co., 
Long Island City, N. Y., October 5, 1955. 
Hon. AImME J. Foranp, 
Member of Congress, 
House Office Building, Washington, D. C. 


HoNoORABLE AND Dear Stir: It has just come to my attention that your sub- 
committee is holding hearings over the next 2 weeks during which manufac- 
turers will be permitted to present arguments concernings inequities in the 
excise-tax law. You know the position of this company as regards Sen Sen which 
inappropriately, we believe, is taxed under section 4021 of the Internal Revenue 
Code of 1954 having introduced in the 1st session of the 84th Congress H. R. 4668 
passed unanimously by the House, July 27, 1955. 

I would be only too glad to appear before your subcommittee but as our 
case is so well documented and has been so well stated in the various reports 
that have accompanied the bills of every Congress from the 80th to the 84th, 
I wonder if I might just place before the committee the statement I filed 
July 31, 1951, before the Senate Finance Committee. Enclosed are several copies 
of that statement. 

Since the inclusion of the provisions of the Sen Sen measure in the general 
revenue bill of the 8lst Congress it has been included also in the Revenue Act 
of 1951, H. R. 4473, was introduced in the 83d Congress in a bobtail bill re- 
ported out of the Ways and Means Committee toward the close of the 2d session, 
and, of course, in the 84th Congress by your bill, H. R. 4668. 

As you doubtless know also, Fred Othman has written 3 syndicated columns 
on the subject, the first dated August 2, 1951, the second, March 11, 1954, and 
the third, July 29, 1955. Copies of each of these are enclosed. 

With best regards, I remain, 

Sincerely, 
AMERICAN CHICLE Co., 
L. H. SMILEy, 
Sales Manager. 


STATEMENT OF LESTER H. SMILEY OF THE AMERICAN CHICLE COMPANY OF LONG 
ISLAND Crry, N. Y., IN Support OF THE REMOVAL OF THE TERM “AROMATIC 
CacHous” FROM THE SECTION OF THE INTERNAL REVENUE CODE COVERING TOILET 
PREPARATIONS 


My name is Lester H. Smiley and I reside in Jackson Heights, New York City. 
I am the brand manager of American Chicle Co. of Long Island City, N. Y., 
manufacturers of Sen-Sen confection. 
We respectfully ask that the excise tax on Sen-Sen be repealed for the reasons 
that: 
(1) Sen-Sen is being actually discriminated against in its own field. 
(2) The loss of revenue would be negligible. 
(3) The Treasury Department offers no objection. 


Under the present Internal Revenue Code in section 2402 (a) the words 
“aromatic cachous” are interpreted by the Internal Revenue Bureau as including 
our product Sen-Sen. An “aromatic cachou” is technically defined as a silver- 
coated aromatic pellet made of licorice, cashew nut, gum, etc., for sweetening the 
breath. Our product Sen-Sen is not silver coated, but it is in pellet form and 
has a licorice base. I know of no product upon the market today, or which 
has been on the market within the 23 years of my experience, which meets the 
definition of “aromatic cachou.” Mv research indicates that there has been no 
such product on the market since the turn of the present century. The nearest 
approach to the definition is our product Sen-Sen. 

The reasonableness of our contention that the tax should he repealed is 
evidenced by the fact that in the 80th Congress the House of Representatives 
passed a bill, H. R. 958, introduced by Hon. Walter A. Lynch of New York, a 
member of the Committee on Ways and Means, which granted us the relief 
requested herein. Unfortunately, the bill reached the Senate too late in the 
session for action by your body. Again, in the 81st Congress the Committee on 
Ways and Means took favorable action on our request and gave us relief under 
the tax reduction bill passed by the House in 1950. Again we were stymied when 
the Korean outbreak occurred and the tenor of the tax reduction bill was neces- 
sarily changed by the Senate to a tax-raising bill. 

In connection with H. R. 958, which gave us the relief sought, the Committee 
on Ways and Means made the following favorable report: 
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[H. Rept. 934, 80th Cong., 1st sess.] 


“The Committee on Ways and Means, to whom was referred the bill (H. R. 
958) to amend section 2402 (a) of the Internal Revenue Code, having con- 
sidered the same, report favorably thereon without amendment and recommend 
that the bill do pass. 

“The purpose of this bill is to exempt aromatic cachous from the retailers’ 
excise tax on toilet preparations. Under existing law a tax of 20 percent is im- 
posed upon such articles sold at retail. Aromatic cachous include Sen-Sen and 
other breath-sweetening pellets other than chewing gum or candy. The other 
articles subject to the excise tax on toilet preparations normally are applied 
externally. Moreover, aromatic cachous frequently are sold in competition with 
confections which are not subject to tax. As a result, administrative problems 
have arisen which would be eliminated with but minor loss of revenue by de- 
leting aromatic cachous from the scope of the tax. The following favorable re- 
port was received from the Treasury Department: 


“TREASURY DEPARTMENT, 
“Washington, D. C., June 24, 1947. 
“Hon. HAroOLp KNUTSON, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 


“My Dear Mr. CHAIRMAN: Further reference is made to your letter, dated 
May 13, 1947, enclosing two copies of H. R. 958 (S0th Cong. 1st sess.), a bill to 
amend section 2402 (a) of the Internal Revenue Code by striking from that sec- 
tion the words “aromatic cachous.” You request comments and recommenda- 
tions of the Treasury Department on this proposed legislation. 

“Section 2402 (a) of the code imposes an excise tax upon the sale at retail 
of certain specifically named products, including perfumes, cosmetics, hair 
dressings, toilet powders, aromatie cachous, etc., and any similar substance, 
article, or preparation; any of which are used or applied or intended to be used 
or applied for tailet purposes. 

“All products enumerated under section 2402 (a), with the exception of aro- 
matie cachous, are customarily used and intended to be used for external ap- 
plication, Whereas aromatic cachous are designed to be placed in the mouth and 
eventually swallowed. 

“Tt appears that an aromatic cachou, being a silvered aromatic pellet made of 
licorice, cashew nut, gum, etec., for sweetening the breath, is more in the nature 
of nontaxable competitive products such as mouth washes, liquid breath sweet- 
eners, candy mints, ete., which are advertised and used for sweetening the 
breath. Insofar as aromatic cachous and the latter-named nontaxable products 
are used for similar purposes, a discrimination results from application of the 
retailers’ tax to aromatic cachous. 

“The removal of aromatic cachous from the class of taxable products would 
tend to decrease the difficulties of administration and it is believed would re- 
sult in a negligible loss of revenue. No objection is therefore offered by this 
Department to enactment of H. R. 958. 

“The Director, Bureau of the Budget, has advised the Treasury Department 
that there is no objection to the presentation of this report. 

“Very truly yours, 
“A, L. M. WIGGINs, 
“Acting Secretary of the Treasury.” 


Another identical bill, H. R. 257, was introduced in the 8ist Congress by Repre- 
sentative Lynch. A report in substantially the same phraseology as the letter of 
Acting Secretary of the Treasury Wiggins of June 24, 1947 was received by Hon. 
Robert L. Doughton, chairman of the committee, from Thomas J. Lynch, then 
Acting Secretary of the Treasury, dated March 17, 1949. Upon the strength of 
these reports I am advised that the Committee on Ways and Means incorporated 
the provisions of Representative Lynch’s bill, H. R. 257, into the general revenue 
bill of the 8ist Congress. 

Speculating as to how the term “aromatic cachous” happened to appear in the 
toilet preparations section of the present law, we think it may have been con- 
tinued, more or less by accident, after its first and possibly second appearance 
during the Civil and Spanish-American Wars, respectively. We base this upon 
the following history of the appearance of this term, starting with an act of July 
1, 1862, reading in part as follows: 
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“Perfumery and cosmetics: For and upon every packet, box, bottle, pot, phial, 
or other enclosure, containing any essence, extract, toilet water, cosmetic hair-oil, 
pomade, hair dressing, hair restorative, hair dye, toothwash, dentifrice, tooth 
paste, aromatic cachous, or any similar articles, by whatsoever name the same 
heretofore have been, now are, or may hereafter be called, known, or distin- 
guished, used or applied, or to be used or applied as perfumes or applications to 
the hair, mouth, or skin, made, prepared, and sold or removed for consumption 
and sale in the United States where such packet, box, bottle, pot, phial, or other 
enclosure, with its contents, shall not exceed at the retail price or value the sum 
of twenty-five cents, one cent.” 

A similar stamp tax employing essentially the same language was imposed 
during the Spanish-American War by an act of June 13, 1898. 

The next appearance of this tax was in the Revenue Act of 1917, then in the 
Manufacturers’ Excise Tax of 1932 and finally in the Federal Excise Tax of 1941 
and 1944. 

Originally, this tax was directed at imported breath-sweetening silvered pellets 
sold lavishly and often at fancy prices in phials and even in bulk form. In those 
days, there were a variety of products of this nature and all were taxed uni- 
formly, Today, as stressed in Mr. A. L. M. Wiggins’ letter, most items used for 
so-called breath protection are put up either in liquid or tablet form and thus do 
not fall within the meaning of the term “aromatic cachous”. This results in a 
competitive disadvantage to our product Sen-Sen, which, to our knowledge, is 
the only product that is taxed under the present law. Sen-Sen is not a silvered 
aromatic pellet. However, it is in pellet form and is made with a licorice base 
and is perhaps the only product sold today that comes even close to the definition 
of the term “aromatic cachous”. 

Sen-Sen has always been sold principally at candy counters. Candy and cigar 
stores carry nothing other than Sen-Sen on which they are required to collect 
the Federal tax and thus this tax has had a crippling effect upon the retail 
distribution of the product, many stores preferring not to handle it at all rather 
than tabulate sales and fill out tax forms on Sen-Sen which is not important 
to their total business. Sen-Sen is a 5-cent product, making the amount of tax 
revenue derived therefrom more bother than it is worth to collect. 

Candy and cigar stores in large numbers have discontinued the product and 
drug stores have removed it from the candy counter, where it belongs, to the 
cosmetic section where other taxable products are sold. The result. has been 
that sales have suffered, in relation to other products which we manufacture, 
by as much as 70 percent annually. The retailers who refuse to handle Sen-Sen 
or elect to display it in a department foreign to its nature are not prompted to 
do this because the tax is 20 percent, but because they refuse to be bothered 
collecting it. Hence a reduction in the amount of the tax would not rectify the 
situation under discussion. Outright elimination is all that will restore our 
product to its rightful competitive position. 

Before departing from the history of the appearance of this term in excise tax 
legislation, it should be pointed out that when it made its first appearance 
toothwash, dentifrice, and tooth paste were also embraced in the law, as were 
all perfumes applied to the mouth. The present law specifically names only 
products which are customarily used and intended to be used for external 
application, aromatic cachous—being interpreted as Sen-Sen—is the sole exception 
to this. 

We trust that we have been able to establish to your complete satisfaction that 
the tax presently imposed on Sen-Sen—alone of all breath-sweetening products 
on the market—is (1) discriminatory against us and in favor of nontaxable 
breath sweetening products; (2) that the loss of revenue will be negligible and 
(3) that the removal of this lone item designated as an aromatic cachou, would, 
in the words of Acting Secretary of the Treasury Wiggins, “tend to decrease the 
difficulties of administration.” 

I wish to thank the committee for giving me the opportunity to present this 
statement. 

Very truly yours, 


AMERICAN CHICLE Co., 
By L. H. Smtirey [t. s.] 


Brand Manager. 
Dated: July 31, 1951. 
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UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
October 13, 1955. 
Hon. JERE Cooper, 
Chairman, Committee on Ways and Means, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN: I deeply regret my inability to be in Washington 
at the time of your hearings on excise-tax matters in connections with the 
internal-revenue laws. 

A matter has come to my attention which I feel should have your con- 
sideration and, if possible, a clarification of the intent of the Congress in situa- 
tions of the kind arising in connection with a benefit dinner held by St. Marys 
Hospital Guild at the Riverside Hotel, Reno, as has been done for many years 
with no tax charged. 

This year, an opinion has been rendered which would result in establishing 
a precedent that, when a benefit is held at a public restaurant, even though the 
dinner is provided at cost or less than cost, with no claim of profit in dollars 
to the restaurant, the restaurant must be considered as making a profit on the 
basis that it was buying goodwill for future business. In my judgment, Mr. 
Chairman, this is a rather tenuous foundation for assessment of tax, but perhaps 
you so intended and I shall not argue with your determination. 

If this is in line with your intent and considered judgment, I respectfully 
suggest some additional clarification of the matter so as to provide exact stand- 
ards under which the no-profit type of service can be provided with security as 
to future interpretation by the Internal Revenue Service. 

In order that there may be additional information before you, if you so desire, 
I enclose communications on the matter. 

Your courtesy is greatly appreciated. 

Cordially, 


ALAN BIBLE. 


CONGRESS OF THE UNITED STATES, 
JOINT COMMITTEE ON INTERNAL REVENUE TAXATION, 
Washington, September 28, 1955. 
Hon. ALAN BIBLE, 
United States Senate, Washington 25, D. C. 


Dear SENATOR BrsteE: This last summer you wrote to me concerning the ap- 
plication of the cabaret tax in the case where the St. Mary’s Hospital Guild held 
a dinner entertainment program at the Hotel Riverside Theater Restaurant in 
Reno, Nev. As suggested in your letter of June 14, I wrote to the Commissioner 
of Internal Revenue requesting a reconsideration of some of the problems raised 
in this case. A copy of my letter to the Commissioner was enclosed in my letter 
to you of July 22. 

I have received a reply from Mr. Justin F. Winkle, Assistant Commissioner, 
to whom my letter to the Commissioner was referred. I am enclosing a copy 
of the letter I received. 

You will note the statements in the letter from the Commissioner indicating 
that according to information from the district director of internal revenue, 
Reno, Nev., “the restaurant furnished the same service and the same entertain- 
ment during the same hours (when the St. Mary’s Guild was involved) as any 
other night during the year.” [Parenthesis added.] The Internal Revenue 
Service apparently holds that where the cabaret furnishes the same service for 
an exempt organization as it does ordinarily, the fact that the exempt organiza- 
tion supplies additional entertainment is not of significance. 

The answer of Mr. Winkle to my suggestion that the Riverside Restaurant was 
not furnishing a public performance for profit was denied on the grounds that 
even though no profit was made on the meals and entertainment supplied for the 
St. Mary’s Hospital Guild, the Riverside Restaurant was considered as providing 
the food and entertainment for profit on the grounds that it was buying good- 
will for future business. 

In view of the position taken by the Internal Revenue Service, I believe that 
legislative action is necessary if organizations like the St. Mary’s Hospital Guild 
are to be able to provide entertainment at an established cabaret without the 
imposition of the cabaret tax. If you would like to have the staff prepare some- 
thing on this, I will be glad to see that it is done. I also would like to call to 
your attention the hearings on technical excise-tax problems which a subcommittee 
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of the House Committee on Ways and Means plans to begin on October 4. It 


occurred to me that perhaps Mr. T. L. Withers might like to present this problem 
to the subcommittee. 


Sincerely yours, 
Cotin F. Stam, Chief of Staff. 


UNITED STATES TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington 25, August 26, 1955. 
Mr. Cotrn F. Stam, 
Chief of Staff, Joint Committee on Internal Revenue Taxation, 
House Office Building, Washington 25, D. C. 


Dear Mr. SraM: Your letter of July 22, 1955, addressed to Commissioner 
Andrews has been referred to me for reply. You refer to our letter of May 27, 
1955, addressed to Mr. T. L. Withers, Reno, Nev., to the effect that the cabaret 
tax imposed by section 4231 (6) of the Internal Revenue Code applies to pay- 
ments made by the St. Mary’s Hospital Guild to the Hotel Riverside Theater 
Restaurant for a meal served in connection with a dinner dance held at the 
restaurant by the guild. 

You state that according to the information presented, the restaurant fur- 
nished the guild a “package” dinner at the price of $4.50 per plate, and since 
this is the actual cost of the dinner to the restaurant, it appears doubtful to 
you whether the restaurant is furnishing a public performance for profit. You 
believe a question may also be raised whether the entertainment constitutes 
a public performance for profit, since admission to the performance can be 
obtained only by purchasing a $10 ticket from one of the ladies of the guild. 

You refer to the statement in our letter that where a private organization 
arranges to hold an affair in a room of a hotel which normally is operated as 
a cabaret and the affair is held under such circumstances that the hotel fur- 
nishes practically the same services, including entertainment, during the same 
hours the room is normally operated as a cabaret, the arrangements made by the 
private organization are regarded as a mere reservation of tables. It is your 
contention that there was no mere reservation of tables on the part of the guild. 
You have been informed that the entertainment consists of “considerably more 
than that offered by the Riverside since the ladies get in some celebrity and 
special acts.’ You state that this would appear to be evidence of the fact 
that more than a reservation of tables is involved and, if so, the guild must have 
provided the program and it would not appear that the guild could in any sense 
be considered as furnishing a public performance for profit since it is a 
charitable organization. 

We have been furnished a report in this case by the district director of internal 
revenue, Reno, Nev., in which it is stated that the Hotel Riverside Theater 
Restaurant is the largest cabaret in Reno and that it operates as a cabaret 
for the public every night of the year. There are two complete floor shows 
each night, as well as dancing. Vaughn Monroe’s show and the Riverside 
Starlets provided the entertainment on the night the affair was held by the 
St. Mary’s Hospital Guild and the restaurant was open to the public the same as 
any other night. However, all persons admitted to the restaurant on this 
particular night were required to purchase a $10 ticket from the ladies of the 
guild. The restaurant furnished the same service and the same entertainment 
during the same hours as any other night during the year. 

The ruling set forth in our letter to Mr. Withers has been our position con- 
sistently where a private organization arranges to hold an affair in an estab- 
lishment operated as a cabaret. 

The guild in this case was considered to be a patron of the restaurant and 
while it did supply some entertainment of its own, the fact remains that the 
restaurant furnished the same entertainment that it does at any other time. 
The entertainment was afforded the patrons in connection with the serving of 
food and refreshment. 

With respect to the question whether the furnishing of the meal by the 
restaurant at cost to a charitable organization may be considered as furnish- 
ing a public performance for profit, we view the transaction in the light that the 
restaurant in so doing is building good will among its patrons. Even though 
no profit was made on the meal at the price of $4.50, it would appear to be 
good advertising under the circumstances and would result in a profit being 
made from the sale of food and refreshments to the patrons in the future. There- 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 485 


fore, it is our opinion the restaurant was furnishing a public performance for 
profit as contemplated by the law. We feel it is immaterial whether the restau- 
rant furnishes a package dinner at cost or an ala carte service. 

Furthermore, the fact that the charge of $10 was made by the guild for attend- 
ing the affair would not prevent the application of the cabaret tax. We do not 
believe that the furnishing of entertainment by the guild, in addition to that 
furnished by the restaurant, makes the transaction more than a mere reserva- 
tion of tables. It could not be considered under any circumstances that the 
guild was furnishing a public performance for profit. 

We have given careful consideration to the questions presented in your letter 
and, in view of the provisions of the law, it is our opinion the ruling furnished 
to Mr. Withers in our letter of May 27, 1955, to the effect that the restaurant is 
liable for the cabaret tax with respect to he charges for he meal, is correct. 

Very truly yours, 
Justin F. WINKLE, 
Assistant Commissioner. 


CONGRESS OF THE UNITED STATES, 
JOINT COMMITTEE ON INTERNAL REVENUE TAXATION, 
Washington, July 22, 1955. 
Hon. ALAN BIBLE, 
United States Senate, Washington, D. C. 


Dear SENATOR Brs_eE: In your letter of Sune 14 you raised the cabaret-tax prob- 
lem of the St. Mary’s Hospital Guild in the Riverside Hotel. 

As suggested in your letter, I have written the Commissioner of Internal 
Revenue requesting a reconsideration of some of the problems raised in this 
case. A copy of my letter to the Commissioner is attached. 

I did not raise the question with him as to whether the exemptions for certain 
educational, charitable, and religious organizations provided in the case of the 
admissions tax are also available in the case of the cabaret tax. It is my im- 
pression that the law has never been interpreted as applying the admissions tax 
exemption under the cabaret tax. Moreover, the cabaret tax is described as a tax 
for “admission, refreshment, service, or merchandise” at any roof garden, 
cabaret, ete. The exemptions under section 4233 in each case are prefaced as 
applying in the case of any admissions. It appears to me that if they were in- 
tended to also cover the cabaret tax they would specifically provide not only 
an exemption for admissions but also an exemption for “refreshment, service, 
or merchandise.” 

I will let you know as soon as I hear from the Commissioner and will be glad 
to discuss the problem further with you if his answer should not prove to be 
satisfactory,. 

Sincerely yours, 
Coin F. Stam, 
Chief of Staff. 


JUNE 14, 1955. 
Mr. Coitn F. Stam, 
Chief of Staff, Joint Committee on Internal Revenue Tazation, 
House Office Building. 


Dear Mr. Stam: I am in receipt of a letter from a constituent in Reno, Nev., 
in which was presented a most interesting and, I think, worthwhile case. The 
pertinent part of the letter I will quote below, and would appreciate your advis- 
ing me what could be done, or what you would suggest : 

“Briefly, the problem is this: For several years the St. Mary’s Hospital Guild 
has conducted an annual benefit dinner dance at $10 per. The Riverside Hotel 
has always cooperated, and furnished, at actually less than cost or certainly not 
more than cost, a dinner with all the entertainment and extra trimmings. The 
guild pays $4.50 to the hotel, covering the dinner costs. Until last year, the guild 
and the hotel were granted an exemption from the 20 percent tax, but with the 
last affair no exemption was granted and a demand was made for the payment of 
the 20 percent tax on the $4.50 which, of course, would have to be paid by the 
St. Mary’s Hospital Guild, as they do not feel that the hotel should be held 
responsible for this. They intend to pay this under protest, and Ted Withers 
intends to file an action to determine the legality of the tax in this case. 
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“Enclosed is a copy of Ted Withers’ letter of April 15, setting forth the problem 
in detail, and a photostatic copy of the Internal Revenue'’s reply of May 27, by 
R. J. Bopp, Chief, Excise Tax Branch. 

“I have carefully discussed this matter with Ted and others, and am also 
of the opinion that the Internal Revenue Service has misinterpreted the law. I 
refer to section 4231 (6), Internal Revenue Code, as discussed on page 2 of Mr. 
Bopp’s letter, lines 3 and 4. The whole crux of the matter is ‘furnishing a public 
performance for profit.’ If we have any understanding of this term, this was not 
a ‘public performance for profit’ to the hotel, since they furnished the meal, 
entertainment, accommodations, etc., at less than cost, and certainly not over 
the actual cost. 

“I discussed this matter with Vaughn Evans yesterday before he left on a 
short vacation, and explained my position and stated that I was requested to for- 
ward this to you for any help you can afford the St. Mary’s Hospital Guild. He 
has no objection and would like to have this matter finally determined. He 
thinks the matter could be discussed with the Commissioner and have a top ruling 
on the matter of whether this was a ‘public performance for profit.’ He and his 
superiors maintain that there is no exemption in the case of a cabaret. We 
maintain that the law under section 4233 covers all admissions, whether cabaret 
or other performances. To illustrate: Suppose the Riverside Hotel gave this 
$6.50 dinner for $1 instead of $4.50, they would still be required to pay a tax, 
under this ruling. We are convinced that the Internal Revenue ruling is not 
consistent with the law and is too harshly interpreted in an instance of this kind. 
Judge Foley emphatically agreed with Ted Withers in this connection. This, in 
effect, means that we cannot under this interpretation have a tax-exempt charit- 
able affair, as contemplated under the law and, if the ruling is persisted in, it 
is imperative that there be a change in the law; for the American people are 
intrinsically charitably minded and the law should likewise be so interpreted. 
This has been much discussed in the guild, and its members are incensed at the 
recent ruling. So if you can, together with your numerous other duties, request a 
top ruling from the Commissioner, it may save a protracted lawsuit and correct 
an inequity.” 

Anything you may be able to do or advise in this matter will be greatly 
appreciated. 

Cordially, 
ALAN BIBLE. 


Reno, Nev., June 8, 1955. 
Re St. Mary’s Hospital Guild. 


Senator ALAN BIBLE: 
United States Senate Office Building, 
Washington, D. 0. 


Dear AL: It seems like I inherit problems for no other reason than that you 
are my friend, and the inheritance is for the purpose of obtaining your help. 
I am, of course, aware that this is good politically and shows a confidence in you, 
similar to the confidence the people had in Senator McCarran. 

The enclosures indicate a problem of the St. Mary’s Hospital Guild, being 
handled by Ted Withers, and he is of the opinion that we should do all that is 
possible to help these civic-minded women in their charitable work. 

Briefly, the problem is this: For several years the St. Mary’s Hospital Guild 
has conducted an annual benefit dinner dance at $10 per. The Riverside Hotel 
has always cooperated, and furnished, at actually less than cost or certainly not 
more than cost, a dinner with all the entertainment and extra trimmings. The 
guild pays $4.50 to the hotel, covering the dinner costs. Until last year the guild 
and the hotel were granted an exemption from the 20-percent tax, but with the 
last affair no exemption was granted, and a demand was made for the payment 
of the 20-percent tax on the $4.50, which, of course, would have to be paid by 
the St. Mary’s Hospital Guild, as they do not feel that the hotel should be held 
responsible for this. They intend to pay this under protest, and Ted Withers 
intends to file an action to determine the legality of the tax in this case. 

Enclosed is a copy of Ted Withers’ letter of April 15, setting forth the problem 
in detail, and a photostatie copy of the Internal Revenue’s reply of May 27, by 
R. J. Bopp, Chief, Excise Tax Branch. 

I have carefully discussed this matter with Ted and others, and am also of the 
opinion that the Internal Revenue Service has misinterpreted the law. I refer 
to section 4231 (6), Internal Revenue Code, as discussed on page 2 of Mr. Bopp’s 
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letter, lines 3 and 4. The whole crux of the matter is “furnishing a public per- 
formance for profit.” If we have any understanding of this term, this was not 
a “public performance for profit” to the hotel, since they furnished the meul, 
entertainment, accommodations, etc., at less than eost, and certainly not over 
the actual cost. 

I discussed this matter with Vaughn Evans yesterday before he left on a short 
vacation, and explained my position and stated that I was requested to forward 
this to you for any help you can afford the St. Mary’s Hospital Guild. He has 
no objection and would like to have this matter finally determined. He thinks 
the matter could be discussed with the Commissioner and have a top ruling on 
the matter of whether this was a “public performance for profit.” He and his 
superiors maintain that there is no exemption in the case of a cabaret. We 
maintain that the law under section 4233 covers all admissions, whether cabaret 
or other performances. To illustrate: Suppose the Riverside Hotel gave this 
$6.50 dinner for $1 instead of $4.50, they would still be required to pay a tax, 
under this ruling. We are convinced that the Internal Revenue ruling is not 
consistent with the law and is too harshly interpreted in an instance of this 
kind. Judge Foley emphatically agreed with Ted Withers in this connection. 
This, in effect, means that we cannot under this interpretation have a tax-exempt 
charitable affair, as contemplated under the law, and, if the ruling is persisted 
in, it is imperative that there be a change in the law; for the American people 
are intrinsically charitably minded, and the law should likewise be so inter- 
preted. This has been much discussed in the guild, and its members are incensed 
at the recent ruling. So, if you can, together with your numerous other duties, 
request a top ruling from the Commissioner, it may save a protracted lawsuit and 
correct an inequity. 

The city election is over. Harris won over Wood, and what the election 
amounted to was a revolt agains prior elected officials. Our friend, Ben Maffi, 
is our ward 1 councilman. 

Thank you sincerely for the Colorado River storage project material, which is 
very helpful. By the present outlook, no action will take place on the Colorado 
River suit before October. 

With kindest personal regards. 

Cordially yours, 
(Signed) Btrt, 
(Typed) Wrir1aAmM J. Kane. 


ai Foranp. The committee will now stand adjourned until 2 
o'clock. 


(Thereupon, at 12:10 p. m., the subcommittee was recessed, to re- 
convene at 2 p. m., same day.) 


AFTER RECESS 


Mr. Foranp. The committee will come to order. 

The first witness this afternoon is Mr. Herbert E. Foster. Is Mr. 
Foster here? 

Come forward, please, sir. Will you give your name and the capac- 
ity in which you appear for the record ! 


STATEMENT OF HERBERT E. FOSTER, SUN OIL CO., PHILADELPHIA, 
ON BEHALF OF THE AMERICAN PETROLEUM INSTITUTE, ACCOM- 
PANIED BY EARL E. LINDBERG, OF THE TEXAS CO. 


Mr. Foster. My name is Herbert E. Foster, and I am associated 
with the tax department of the Sun Oil Co., of Philadelphia. 

Mr. Foranp. Will you identify the gentleman with you? 

Mr. Foster. Mr. Earl E. Lindberg, of the Texas Co. And we are 
appearing on behalf of the American Petroleum Institute, a trade 
association. 


Mr. Foranp. You may go right ahead with your statement. 
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Mr. Foster. We appreciate the opportunity to present before this 
committee our views on the technical aspects of excise taxes affecting 
the petroleum industry. We have had to live with heavy excise taxes 
on 2 of our major products—gasoline and lubricating oils—since 1932, 
and are intimately familiar with the technical and administrative 
problems created by these taxes and by taxes on pipeline transporta- 
tion of crude petroleum and liquid products. 

Problems created by these taxes have repercussions on three major 
operations of the industry; the manufacturing of petroleum products, 
the transportation of them, and the final marketing to the ultimate 
consumer. 

Some of the administrative problems caused by these taxes are un- 
avoidable and must be endured to insure thorough enforcement. Other 
problems, however, can be relieved or eliminated by legislation. 

It is the purpose of this presentation to propose specific suggestions 
for legislative remedies that will alleviate some of the avoidable admin- 
istrative inequities caused by these excise taxes. 

Manufacturers’ excises: As you gentlemen know, the Federal taxes 
on gasoline and lubricating oil are levied at the manufacturers’ level 
and, like other Federal excise taxes, passed on to the ultimate con- 
sumer. Except for exemptions specified in the law, as soon as the 
gasoline or lubricating oil moves from the refiner to market, the tax is 
imposed. This tax is included in the cost of the gasoline or lubricating 
oil sold to the wholesale jobber. The jobber then continues the chain 
by including the cost of the tax in his charge to the service-station 
operator who buys the gasoline or lubricating oil for sale at retail. 

Finally, the motorist drives into the service station, buys the gaso- 
line or lubricating oil, and pays the price of the product, plus the State 
tax and Federal excise tax. There the chain ends. 

But what happens if some catastrophe breaks this chain, if the gaso- 
line or lubricating oil never reaches its final destination ? 

We have had a recent example of just such a catastrophe, the floods 
that devastated wide areas of Connecticut, Pennsylvania, Massachu- 
setts, Rhode Island, and New York. Service stations and wholesale 
bulk plants in the path of these floodwaters were literally swept away. 
Storage tanks were uprooted or smashed by water pressure, mingling 
thousand of gallons of gasoline and lubricants with the floodwaters. 

Federal taxes had been paid on these products that never got to 
market, products destroyed as absolutely as if they had never existed. 

The people hit by this disaster, the independent service station 
operator and the independent jobber, local small-business men, suf- 
fered not only the loss of their business property and inventory, but 
even the Federal taxes they paid on gasoline and lubricants they were 
never able to sell. Other agencies of Government are working to 
help these people recover from the terrible blows dealt them by the 
flood. Yet, as the law now stands, these disaster victims must suffer 
a Federal tax loss on all destroyed gasoline and lubricating oil. There 
is no mercy in the tax law for them. 

The great majority of the States provide a tax refund to these 
people for gasoline lost through flood, fire, hurricane, tornado, or 
some other casualty. ‘This is right and proper. We believe the same 
principle should be applied at the Federal level. 
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We fear this problem, now acute in the Northeastern States, will 
arise again elsewhere. ‘There have been sufficient weather calamities 
of late to warn us that it almost certainly will arise again. We have 
experienced successions of hurricanes in the New England States and 
the Southern States. We have had tornadoes in the Southwest and 
Middle West and even in New England. We have had floods of great 
severity in the Middle West. 

Every time one of these catastrophes occurs, people get hurt, finan- 
cially as well as physically. That is unavoidable. People lose their 
homes. Small-business men find themselves forced to build again 
from the ruins of their stores, warehouses, bulk plants, and service 
stations. 

We cannot prevent this. We cannot eliminate these natural 
catastrophes. But the law can at least reduce the hardship to the 
small-business men who market petroleum products. 

H. R. 2414, the bill introduced by Representative Keogh, provides 
for a refund of the Federal tax paid on gasoline where the gasoline 
is destroyed by fire, flood, or other similar casualty while in transit 
or held for resale. 

The petroleum industry heartily endorses this remedial legislation. 
However, we believe the bill should go furthehr. It should cover the 
excise tax on lubricating oils as well as that on gasoline. 

We also recommend that provision be made for the person or com- 
pany sustaining the loss to make his claim for a refund directly to 
the Treasury Department. The burden of determining the validity 
and extent of each loss should not be placed upon the manufacturer. 

This recommendation, that claims for refunds on destroyed gaso- 
line and lubricants be handled directly by the Internal Revenue Serv- 
ice, is on the side of logic and reason. It conforms with the established 
practice in the great majority of States. 

We urge that H. R. 2414 be amended to include a provision to this 
effect. 

Sales for export: Another matter which we believe merits attention 
from your committee concerns administrative difficulties with the 
present provisions for gasoline and lubricating oils exported to a for- 
eign country, or shipped to a possession of the United States. 

Under the present Internal Revenue Code no tax is imposed upon 
the sale of gasoline or lubricating oil for export or for shipment to a 
possession of the United States, and in due course so exported or 
shipped. However, in order to obtain this exemption, two conditions 
must be met: 

(1) That the article be identified as having been sold by the 
manufacturer for export, and 
(2) That it be exported in due course. 

Under condition (1) above, it is necessary that the manufacturers 
or producers obtain from the purchaser a certificate of his intent to 
export a specified quantity of gasoline or lubricating oil. 

Should the purchaser for export fail to give the manufacturer this 
certificate of intent, he is required to pay the tax and there is no 
provision for recovery. 

Experience has proven that in many instances the quantity origin- 
ally declared as being purchased for export is exceeded because of 
shipping and loading facilities which make it more practical to load 
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a larger quantity on the boat than was specified in the certificate of 
intent to export. 

As an example, if the boat can take a certain quantity, it would be 
uneconomical not to load it to capacity. 

Since the purchaser has supplied the manufacturer with an order 
and certificate of intent for a lesser quantity, the result is that the 
tax applies to the excess quantity loaded. The industry feels that 
the basis for exemption in such cases should be the actual exportation 
of products. 

Another type of hardship involves those cases where product is 
purchased by a wholesaler or dealer, without specific knowledge as to 
his ultimate resale. Such a wholesaler is practically excluded from 
the export business because he is not able to furnish bona fide intents 
for export at the time of his purchase from the manufacturer. 

It is suggested that the manufacturers in these instances should be 
permitted to allow credit or refund of the tax to the purchaser, on 
submission by him of satisfactory evidence that the gasoline or lubri- 
cating oil was in due course exported or shipped to a possession of 
the United States. 

The exemption or credit is particularly appropriate in the case of 
gasoline or lubricating oil, since the nature of these products precludes 
any possibility of use prior to export. 

We submit that foreign trade could be facilitated, the revenue 
amply protected, the substance of the law recognized and our rela- 
tions with our customers improved if the test of export exemption is 
solely bona fide actual export. 

We have prepared a suggested amendment to accomplish this pur- 
pose and, with your permission, will provide copies of this proposal 
to the committee, appendix A. 

Mr. Foranp. Without objection, that will be done. 

(Appendix A is as follows :) 


APPENDIx A. SUGGESTED AMENDMENT RE Export SALES OF GASOLINE AND 
LUBRICATING OIL 


Section 6416 (b) (2) of the Internal Revenue Code of 1954 is amended by 
striking the period at the end of subparagraph (I) and inserting in lieu thereof 
a semicolon and by inserting after subparagraph (1) the following new sub- 
paragraph: 

““(J) In the cases of gasoline or lubricating oils exported to a foreign country 
or shipped to a possession of the United States”. 

Mr. Foster. Thank you, sir. 

Transportation taxes: Next let us consider a problem created by the 
tax on petroleum transportation. 

The Internal Revenue Code of 1954, as did its predecessor, the 1939 
code, imposes a tax on the transportation of oil by pipeline. The tax 
applies not only to movements by common carrier but also to move- 
ments by those who transport their own oil in their own lines. 

In 1942 the code was amended to exempt from the tax any movement 
through lines of pipe within the premises of a refinery, a bulk plant, a 
terminal, or a gasoline plant, if the movement is not a continuation of 
transportation subject to tax. 

The code further provides that the crossing of rights-of-way, streets, 
highways, railroads, levees or narrow bodies of water in connection 
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with such a movement, shall not of itself constitute the movement 
taxable transportation. 

The committee reports accompanying the revenue bill of 1942 made 
clear that the purpose of this exemption was to limit the meaning of 
the term “transportation” for tax purposes. I refer you to Senate 
Report No. 1631, 77th Congress, 2d session, page 266. 

Notwithstanding the intent of Congress to limit the scope of this 
tax, there has been considerable litigation as to its application. This 
litigation has resulted from attempts to assess the tax on pipeline 
movements of petroleum by refiners to and from refineries, dock sites, 
and tank farms. 

In every case in which this exemption has been construed, the 
courts have held in favor of the taxpayer. 

Republic Oil Refining Co. v. Granger (198 F. 2d 161 (3d Cir. 1952) ) ; 
U.S.v. Pan American Refining Corp. (219 F. 2d 684 (5th Cir. 1955) ) ; 
Port Fuel Co., Ine. v. U. S. (S. D. Texas, June 1, 1955) ; Commerce 
Clearing House 1955, Standard Federal Tax Reports - 9581). 

For example, in the Pan American case the court stated : 

We think that * * * the language adopted by Congress in paragraph (c) * * * 
was intended * * * to exclude from the term “transportation” local movements 
controlled by a refinery as a part of its integrated refining and loading operation 
so long as they occur in its premises, however owned. 

For purposes of clarification and to discourage further litigation, 
we strongly recommend that section 4283 of the Internal Revenue 
Code of 1954 be amended to set forth clearly the principle established 
in these cases, that the term “transportation” does not include move- 
ments by pipeline controlled by a refinery, a bulk plant or terminal 
as long as these movements are part of the integrated operation of 
the plant. 

We have taken the liberty of preparing a suggested amendment to 
this effect which, we believe, would clarify this exemption. 

With your permission, we would like to submit to this committee 
copies of the suggested amendment, appendix B. 

Mr. Foranp. Without objection, that will be done. 

(Appendix B is as follows:) 


APPENDIX B. SuGGESTED AMENDMENT TO TRANSPORTATION OF OIL BY PIPELINE Tax 


Amend section 4283 of the Internal Revenue Code of 1954 to read as follows 
(new language in italic) : 

“For the purposes of section 4281, the term ‘transportation’ shall not include 
any movement through lines of pipe within the premises of, or constituting an 
integral part of, the operation of a refinery, a bulk plant, a terminal, or a gasoline 
plant, if such movement is not a continuation of a taxable transportation. The 
crossing of rights-of-way, streets, highways, railroads, levees, or narrow bodies 
of water, in connection with such a movement, shall not of itself constitute such 
movement as being ‘transportation’.”’ 


Mr. Foster. Tax Court jurisdiction: The fourth and final point 
to be offered for your consideration concerns jurisdiction of the Tax 
Court of the United States. 

At present this court’s jurisdiction is limited to income, excess prof- 
its, estate, and gift taxes. 

rson involved in a dispute with the Internal Revenue Service 
over his excise tax liability initially does not have the right to a judi- 
cial determination of such liability. Instead, he must first pay any 


68693—55——_32 
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deficiency in tax assessed against him, then file his claim for refund. 
Tf that claim is rejected by the Commissioner, the taxpayer, in order 
to obtain his refund, must sue in the United States district court or 
Court of Claims. 

The American Bar Association has gone on record in favor of giv- 
ing the Tax Court jurisdiction over manufacturers’ excise taxes. 
The petroleum industry endorses the association’s stand and hopes that 
you gentlemen will see fit to extend this right not only to manufac- 
turers’ excise taxes but also to all other Federal excise taxes, 

In summary then, it is the position of the American Petroleum In- 
stitute that— 

(1) Tax refunds should be provided, through claims made directly 
to the Treasury Department by the person sustaining the loss, for 
casualty losses of gasoline and lubricating oils. 

(2) ‘Tax exemption or refund should be granted on all gasoline and 
lubricating oil exported or shipped to possessions of the United States. 

(3) The law exempting from pipeline taxation movements of petro- 
Jeum within the premises of a plant should be clarified to avoid fur- 
ther unnecessary litigation. 

(4) All excise tax cases should be placed under the jurisdiction of 
the Tax Court of the United States. 

On behalf of the American Petroleum Institute, I thank you for 
the attention with which you have heard our views. We hope that 
this presentation will be helpful to you in carrying out your difficult 
and exacting assignment. 

Mr. Foranp. Does that conclude your statement ? 

Mr. Foster. Yes, sir. 

Mr. Foranp. Any questions? 

Mr. Mason. I would say that was definite and specific and the kind 
of testimony that we need and want. 

Mr. Foranp. The Chair agrees with that statement. 

Thank you very much. 

Mr. Foster. Thank you, gentlemen. 

Mr. Foranp. Next we have Robert A. Grant. 

Mr. Grant, we know you well and favorably as a former colleague 
and we welcome you here. For the purpose of the record, will you 
give the reporter your full name and the capacity in which you appear ? 


STATEMENT OF ROBERT A. GRANT, SECRETARY-TREASURER, 
ETHANOL INSTITUTE, SOUTH BEND, IND. 


Mr. Grant. My name is Robert A. Grant. I am an attorney at 
South Bend, Ind. 
I appear today as the secretary-treasurer of the Ethanol Institute, a 
group of manufacturers of medicines, medicinal preparations, and 
harmaceutical products. We are grateful for the opportunity to 
e heard. 
Mr. Mason. What is “ethanol”? That is a word I have never run 
across. Would you give me what that means before you continue ? 
Mr. Grant. Yes. It is a group of people who use ethyl alcohol in 
the manufacture of their products and thus the use of the name. 
Mr. Mason. Thank you. 
Mr. Foranp. You may proceed. 
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Mr. Grant. These manufacturers are users of domestic distilled 
spirits. These spirits are used, however, in the manufacture of prod- 
ucts which are unfit for beverage purposes. 

Under present law these users pay the regular alcohol tax of $10.50 
per proof gallon, as imposed by section 5001 (a) of the 1954 Internal 
Revenue Code, when the distilled spirits are withdrawn. Thereafter, 


either monthly or quarterly, they may make a showing that these 
distilled spirits were used— 


in the manufacture or production of medicines, medicinal preparations, food prod- 
ucts, flavors, or flavoring extracts, which are unfit for beverage purposes— 


and— 


on payment of a special tax per annum, shall be eligible for drawback * * * 
(See. 5131, Internal Revenue Code, 1954). 

The special tax above referred to is graduated, according to volume 
of use, up to $100 per year. In addition, the person claiming draw- 
back must register annually with the Treasury ; they must keep certain 
books and records, and be subject to such rules and regulations as the 
Treasury may prescribe. 

When all this is done, and the periodic showing of such nonbeverage 
use is made, a drawback is allowed to such user. The present rate of 
such drawback is $9.50 on each proof gallon. Thus, the net tax to such 
qualified user today is $1 per proof gallon. 

That net tax of $1 to these qualified users has been in effect since 
1951. In that year, with the tax at $9 per proof gallon, the rate of 
drawback was fixed at $8, leaving the net tax at $1 on distilled spirits 
per proof gallon. 

Congress had thus recognized the principle of the use of tax-free 
alcohol in the manufacture of foods and medicines; but had, according 
to our understanding, retained a net tax of $1 per gallon to cover the 
cost to the Treasury of administering the drawback system. 

Since 1951 there have been several revisions and proposed revisions 
and extensions of the excise tax on alcohol. Each such time there was 
a corresponding revision or proposal or extension of the rate of 
drawback. 

When the Treasury recommended that the rate of tax on aleohol 
should be increased to $12, it was proposed that the rate of drawback 
should be raised to $11. When the tax was fixed at $10.50, the rate 
of drawback was changed to $9.50. When, in succeeding years, the 
rate of $10.50 on alcohol was frozen for another 12-month term, the 
drawback of $9.50 was likewise frozen for another 12-month term. 

Through all these changes and extensions, that net tax of $1 to this 
industry has been maintained. 

We still feel, Mr. Chairman, that the imposition of any excise tax 
whatsoever on the manufacturer of food and medicine is contrary to 
the policy of Congress as ofttimes expressed. We believe that the 
alcohol contained in the spirits of ammonia or spirits of camphor in 
your family medicine chest should be tax free, just as is the alcohol 
that goes into the antifreeze for your automobile or in a can of shellac. 
However, we are mindful of the scope of these hearings as previously 
announced, and thus are not here today to ask for a reduction in the 
$1 net tax which this industry now pays. 





494 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


We do, however, appeal for the favorable consideration of a revision 
of section 5134 of the 1954 code which defines the rate of drawback 
and thus establishes the $1 net tax. 

As long as the rate of tax on alcohol is subject to revision—and it 
will always be—then so long must the manufacturers of medicines and 
pharmaceutical preparations, and of flavors and flavoring extracts, 
anxiously await the action of each session of the Congress that deals: 
with the subject of excise taxes. Because, if the rate on alcohol is at 
any time raised, and there is nt a corresponding increase in the rate 
of drawback, then the result is an increase in the net tax to this indus- 
try and a heavier excise-tax burden on certain foods and medicines. 

In short, to bring to an end the uncertainty that must otherwise 
continue to exist, we urge the adoption of an amendment to section 
5134 of the 1954 code that would read as follows: 

In the case of distilled spirits on which the tax has been determined and used 
as provided in this subpart, a drawback shall be allowed on each proof gallon, 
at a rate which is one ($1) dollar lower than the rate at which tax is determined 
thereon. 

This amendment, if adopted, would be automatic in its application. 
The net tax to qualified users in this industry would continue to be $1 
per gallon and would remain at that figure whatever might be the 
future revisions, either up or down, in this rate of the tax on distilled 
spirits. 

Pit it is the intention, Mr. Chairman, of Congress and the Treasury to 
maintain for the present the net tax of $1 to cover the cost of admin- 
istration of the drawback system, then this amendment would certainly 
go far to write that A intention into the statutes, and, at the same 
time, could and would provide a big measure of assurance to an im- 
portant industry. 

Thank you. 

Mr. Foranp. Does that conclude your statement? 

Mr. Grant. It does. 

Mr. Foranp. The point you are making is not that you are seeking 
a reduction in the tax but simply that the law be made clear that the 
tax on those products which you have enumerated simply retain the 
$1 tax, regardless of how the tax on alcohol may be changed from time 
to time by the Congress? 

Mr. Grant. That is correct. 

There is hardly a session of the Congress which goes by that the 
tax on alcohol is not, shall we say, adjusted or at least considered, or 
something done about it, and each such time it behooves the people 
in this industry to be anxiously standing by to be sure that a corre- 
sponding change will be made in their drawback section of the law, 
else they are going to get hurt in some of these revisions that happen. 

We plead with you to write something like this that would be auto- 
matic in its application. It would be a net of $1 and it would be $1 
no matter what the action on distilled spirits. 

Mr. Foranp. It would save the people of your industry from sit- 
ting on the anxious seat each time? 

Mr. Grant. That is our whole point. 

Mr. Foranp. That is a very specific recommendation, and I assure 
you the committee appreciates it and will give it serious consider- 
ation. 
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Mr. Mason? 

Mr. Mason. No questions. It is clear now. 

Mr. Grant. Thank you, gentlemen. 

Mr. Foranp. The next witness is Mr. Richard V. Gilbert. I 
understand he has a statement and wants to file it for the record. 

Without objection, the statement will be made a part of the record. 
Also a letter from Mr. Howard T. Jones, executive secretary of the 
Distilled Spirits Institute. 

(The statements referred to follow :) 


ScnENLEY INDUSTRIES, INC., 
New York 1, N. Y., October 13, 1955. 
Hon. AIME J. FoRAND, 
Chairman, Subcommittee on Excise Tax Technical and Administrative 
Problems, Committee on Ways and Means, House of Representatives, 
Washington, D. C. 


DeaR Mr. CHAIRMAN: We are grateful for the opportunity to present our 
views on the revision of the Internal Revenue Code which is before your com- 
mittee. 

This is the second bill covering revision of the code so far as distilled spirits 
are concerned and even this proposed bill takes only a small bite at the problem. 
It admittedly does not begin to cover the problems and difficulties confronting 
the United States distilling industry. 

It is the Treasury’s position that there be included in the revisions to be 
examined by your committee only such matters as are noncontroversial and 
that the controversial issues be reserved for separate and later consideration. 

We concur in the Treasury’s position that the problem of the bonding period 
requires separate treatment. We cannot, however, agree that this important 
issue should be postponed for later consideration. On the contrary, we believe 
that this issue should be settled first by passage of the Eberharter bill (H. R. 
5367) pending in the Ways and Means Committee. 

We fully understand that your honorable members have been set up as a 
subcommittee specifically for the purpose of considering a large number of 
proposals for complex and difficult technical and administrative changes of 
the excise-tax structure. We are not suggesting to your committee that it post- 
pone consideration of these matters. We are suggesting, very respectfully, that 
your committee recommend to the Ways and Means Committee, when the time 
comes, that the Ways and Means Committee give priority to consideration of 
the Eberharter bill and postpone consideration of other issues of this industry 
until it has acted on the Eberharter bill. 

The Ways and Means Committee, as your honorable members know, has taken 
testimony on the Eberharter bill. This testimony reflects in detail the serious 
problems created by the 8-year bonding limitation and therefore we are not 
undertaking in this statement to repeat the points developed at the hearings of 
July 26, 1955. 

We feel that in the light of that testimony, and for the following reasons, the 
Eberharter bill should receive priority of determination over any other issue 
affecting this industry. 

1. The major issue confronting this industry should not be shelved for later 
consideration while minor issues are given precedence. 

The most important technical difficulty confronting the industry, as this com- 
mittee well knows, is the 8-year bonding period. This antiquated law has forced 
liquidation of large quantities of whisky with catastrophic losses to the industry 
and large losses of revenue to the Treasury. 

Mr. Dwight Avis, Director of the Alcohol and Tobacco Tax Division, before 
your committee on October 6, 1955, in referring to the provisions of the 1954 
eode, effective January 1955, which authorized the destruction of distilled spirits 
in bond, used the following striking language: ‘The code authorized the destruc- 
tion of distilled spirits in bond—thus protecting distillers and warehousemen 
from severe financial loss, and even bankruptcy where forceouts of distilled 
spirits, for which there is no market, occur under existing law.” 

This provision of the 1954 code, which was recommended by the Treasury and 
enacted by the Congress, authorized destruction of whisky with total loss of the 
industry’s investment as, to quote Mr. Avis, “protection” from the even greater 
losses threatening the industry. 
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This provision also entailed very substantial losses to the Treasury since 52 
percent of any loss sustained by the industry must be borne by the Treasury 
which, under the corporation tax law, is a 52-percent partner in every American 
industry, as well as a partner in the personal incomes of the members of the 
industry. 

Clearly, the Treasury and the Congress have recognized the gravity of the 
situation confronting the industry as a result of the 8-year bonding period. 

The problem is more urgent now than it was when the Treasury made this 
recommendation. And it will grow in seriousness and intensity. It is for this 
reason that we believe that it would be unfair to the industry and costly to the 
Treasury to postpone or in anyway delay the fundamental solution of this 
problem embodied in the Eberharter bill. 

2. The legislative history of the problem justifies legislative priority for the 
Eberharter bill over problems of our industry which have just recently been 
brought to the attention of the committee. 

The Ways and Means Committee have been considering the problem of the 
8-year bonding period for the past 4 years. The Eberharter bill is now before it. 

Thus, both in terms of the overriding importance of the problem and in terms 
of the time the committee has already given to consideration of it, it seems not 
unreasonable to suggest that the committee settle this issue before it turns to 
other problems of our industry. 

8. The revenue benefits to the Treasury of passage of the Eberharter bill 
are vastly greater than those entailed in the revision of the code. 

The Treasury has taken the position that enactment of the Eberharter bill 
would not reduce its revenues. It is our position, and we would like to say 
to your honorable members, that passage of the Eberharter bill would increase 
the revenue substantially. 

In 1946, we estimate, the net profit before taxes of the distilled-spirits indus- 
try were some $348 million. By 1954, these profits had dropped over 60 percent 
to a level of $132 million. This year they will be even lower. 

As you well know, the Treasury is a 52-percent partner in the United States 
distilling industry’s profits. Over half of this decrease of earnings, therefore, 
represents a loss of Treasury revenue. 

But to put it more strikingly, let me say to you that had the earnings of 
our industry remained at their 1946 level throughout the period since that time, 
the Treasury would have received in corporation taxes over half a billion dollars 
more than it actually got from the industry. 

However, one may appraise past revenue losses, no informed person disputes 
the fact that the elimination of the bonding period and the removal of the cruel 
pressure on the industry would result in an immediate and very substantial 
improvement of earnings at all levels of the industry. Such an improvement 
would increase materially the Treasury’s revenues from this industry. 

On the other hand, it is not contended by anyone, so far as we know, that 
the savings to the Government or to the industry entailed in the proposed 
revision of the code are material. 


Revenue considerations should give priority to the consideration of the Eber- 
harter bill. 

4. If the code bill is considered by the Ways and Means Committee and re- 
ported out first, it will inevitably delay action on the Bberharter bill. 

The numerous revisions of the code which have been suggested are highly 
complex and difficult. Consideration of these changes will necessarily be time 
consuming. 

We are mindful of the fact that the Congress has many pressing claims upon 
its time. After considering and voting upon two highly complex and difficult 
revisions of the Internal Revenue Code, the Congress would undoubtedly feel 
it had spent enough time on the problems of the distilling industry and would 
be reluctant to consider other legislation, such as the Eberharter bill, at the 
same session. 

We respectfully urge that in giving consideration to the question of the priority 
of these two measures, your honorable members bear in mind that the Canadian 
Big Two have a special and peculiar interest in preventing the passage of the 
Eberharter bill in order to continue the discrimination against the truly inde- 
pendent and wholly United States-owned industry and in favor of the Canadian 
industry and its wholly owned United States subsidiaries. 

No one should lose sight of the fact that the United States subsidiaries of 
the Canadian Big Two dominate the Distilled Spirits Institute. This trade 
association cannot speak for the United States-owned industry. 
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We would like to repeat that we are not suggesting that this committee should 
not carefully consider the proposed technical and administrative aspects of the 
excise-tax structure. 

We are appealing to the committee to recommend to the Ways and Means 
Committee, when the proper time comes, that it move first on the Eberharter 
bill and permit nothing to confuse or delay consideration and favorable action 
on this bill, which would resolve this very basic problem confronting the 
industry. 

Respectfully submitted. 

SCHENLEY INDUSTRIES, INC., 
RicHArRD V. GILBERT, 
Vice President. 


DISTILLED SPIRITS INSTITUTE, 
Washington, D. C., October 21, 1955. 
Hon. AIME J. Foranp, 
Chairman, Subcommittee on Excise Tax Technical and Administrative 
Problems, House Committee on Ways and Means, House Office Building, 
Washington, D. C. 


DeAR Mr. Foranp: Reference is made to a letter filed by Mr. Richard V. 
Gilbert, vice president of Schenley Industries, Inc., for insertion in the record 
of the hearings before your subcommittee on October 13, 1955. It related to 
the 8-year bonded period for distilled spirits as provided in sections 5006 (a) (2) 
and 5173 (c) (1) (A) of the Internal Revenue Code. 

The elimination of the bonded period as to distilled spirits is the subject of 
a separate bill, H. R. 5367, introduced March 30, 1955, by Representative Eber- 
harter. You will recall that the Ways and Means Committee conducted hearings 
on H. R. 5367 on July 26, 1955. The hearings indicated a sharp division of 
opinion within the industry as to what, if any, change is justified in the present 
law as it relates to the bonded period. As further evidence of divided industry 
opinion on this subject attention is also called to hearings held on March %1 
and April 1, 1953, by the Ways and Means Committee on a similar proposal, H. R. 
1215, introduced in the 88d Congress by Representative Saylor. 

The proposed revision of-:the laws relating to distilled spirits is the product 
of more than 2 years of cooperative effort on the part of both Government and 
industry. Every effort has been made to resolve all major differences to the 
end that a bill could be submitted to the Congress which would have the unani- 
mous support of all segments of industry and the Treasury Department. The 
result, we submit, cannot be classified as a minor issue to be jeopardized by 
entanglement with an issue as controversial as is the Eberharter bill. 

As Mr. Dwight BE. Avis, Director, Alcohol and Tobacco Tax Division, Internal 
Revenue Service, pointed out in his testimony before your subcommittee on 
October 6, 1955, it is “probable that any substantial departure from the provi- 
sions of existing law in these controversial areas would defeat a general revision.” 

We agree with this statement and believe that no good purpose is to be served 
by injecting in any manner the question of the bonded period into consideration 
of the overall revision of chapter 51 of the Internal Revenue Code. 

It is earnestly requested that the proposed revision of the distilled spirits 
laws as contained in chapter 51 of the Internal Revenue Code as submitted by 
the Treasury Department be considered at an early date by your subcommittee. 
If other items labeled controversial are to receive the attention of the subcom- 
mittee they should be considered separately with full opportunity for all inter- 
ested parties to be heard. 

Respectfully submitted. 


Howarp T. Jones, 
Peecutive Secretary. 
Mr. Foranp. The next witness is Mr. Clinton M. Hester. 
We know you well, but for the benefit of the record, would you 
identify yourself as well as the gentlemen who are with you? 
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STATEMENTS OF CLINTON M. HESTER, COUNSEL; RALF H. 
OWEN, ATTORNEY; AND NORMAN R. KLUG, ON BEHALF OF 
THE UNITED STATES BREWERS FOUNDATION 


Mr. Hester. Mr. Chairman and members of the committee, I am 
the witness listed as Clinton M. Hester, representing the United 
States Brewers Foundation. 

In an effort to preserve the time of the committee, our presentation 
will be as brief as possible. We have two witnesses. 

Mr. Foranp. How much time do you expect to use? 

Mr. Hester. Probably about 25 minutes. We will try to make it 
shorter than that. 

Mr. Foranp. Proceed. 

Mr. Hester. We have two witnesses, Mr. Ralf H. Owen of our or- 
ganization on my left, and Mr. Norman R. Klug on my right, presi- 
dent of the Miller Brewing Co., who is also chairman of the United 
States Brewers Foundation Committee To Accomplish Revision of 
Malt Liquor Laws and Regulations. 

Mr. Owen will present our general statement, and Mr. Klug will 
submit our specific recommendations. 

While we do not attempt to speak for the Treasury Department, 
we believe that we can properly say that we are in agreement with 
the officials of the Treasury Department on a number of our propos- 
als. We feel this makes it unnecessary to present them verbally in de- 
tail to this committee. With this in mind, we have prepared our ma- 
terial for inclusion in the record in a form which we believe will en- 
able the committee and its staff, as well as the Treasury Department, 
to expedite consideration of our proposals. 

Mr. Foranp. Fine. 

Mr. Hester. With your permission, Mr. Chairman, Mr. Owen will 
now present his statement. 

Mr. Foranp. You may do so. 

Mr. Owen Mr. Chairman and members of the committee, I am an 
attorney in the office of Clinton M. Hester located in the Shoreham 
Building, this city. 

Mr. Hester for the past 15 years has been Washington counsel for 
the United States Brewers Foundation. Twenty years ago he was 
legislative counsel for the Treasury Department and in that capacity 
was privileged to appear frequently before this distinguished com- 
mittee. 

The foundation is believed to be the oldest trade association in con- 
tinuous operation in the United States since its inception. Its mem- 
bers produce in excess of 85 percent of the beer manufactured in the 
United States. 

In fact, the brewing industry now ranks as the ninth largest in- 
dustry in our Nation. 

For the past several years our office and a committee appointed by 
the United States Brewers Foundation have been studying the beer 
excise tax laws and the regulations which govern both the operations 
of breweries and the method of paying excise taxes. For well over a 
year we have been making recommendations to the Treasury Depart- 
ment for changes in those laws and regulations. I have been in charge 
of this work in our office. 
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We appear here today for the purpose of presenting to your com- 
mittee our recommendations for changes in chapter 51 of the Inter- 
nal Revenue Code, which deals sialediersemied malt beverages. 

It is not our desire that the committee draw the inference, from the 
fact of our appearance here today, that there have been no improve- 
ments or changes in the basic law or in the regulations which govern 
the collection of the beer excise tax and the convenicow operation of 
breweries. 

Indeed, definite progress has been made in the past few years. It 
is only proper and fitting that we take this occasion to express publicly 
to you, Mr. Chairman, on behalf of all the members of the United 
States Brewers Foundation, our thanks for sponsoring, together with 
the late Representative John D. Dingell and Representatives John 
W. Byrnes and Herman P. Eberharter, the bill enacted a little over 
1 year ago as chapter 51 of the present code. The enactment of your 
bill has been beneficial both to the Government and to the brewer. 

Probably the greatest single forward step was the adoption of a 
return system for the payment of beer excise taxes. Formerly a 
brewer had to purchase in advance a supply of excise stamps. Some- 
times it was necessary for brewers to go to their banks to borrow money 
to finance the purchase of their stamps. When the tax became due, 
he had to paste these stamps onto official forms or onto kegs of beer 
and then cancel them. 

With the enactment of your bill, Mr. Chairman, all these practices 
have been discontinued. The reporting system brings the industry 
closer to its goal of being permitted to pay its excise taxes in the same 
manner in which brewers and other businessmen are permitted to pay 
their corporate income taxes. 

Under the present Internal Revenue Code the Secretary of the 
Treasury or his delegate is given discretionary power to prescribe the 
period for which the brewer’s excise-tax return shall be filed and the 
time for the payment of tax. The Treasury Department today re- 
quires brewers to pay their excise taxes within 24 hours or, where the 
brewer makes an advance deposit, in 48 hours. 

Frankly, we should like to see an amendment to the code to provide 
that payment would take place on the 15th day of the month following 
the month in which the tax was imposed. 

We recognize and realize that Mr. Dan Throop Smith, Assistant to 
the Secretary of the Treasury, told this committee last week that the 
Treasury is not favorably disposed to any excise changes which in- 
volve revenue losses, “regardless of the justice of the changes in- 
volved.” For this reason, we take it that the Treasury would today 
oppose legislation giving brewers additional time to pay their excise 
taxes. We submit, however, that our request is just and therefore we 
feel assured that this committee will give it every consideration. 

As we understand it, all other excise-tax-paying industries pay on a 
quarterly basis except tobacco and alcohol beverages. 

The new Internal Revenue Code permits transfers of untax-paid 
beer between breweries belonging to the same brewer. However, a 
technical problem has arisen in connection with this section (26 U.S.C. 
5414). The present law is not sufficiently broad to permit such trans- 
fer when there are two separate corporations involved. 
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For example, a brewer in New York may wish to transfer beer to 
his plant across the river in New Jersey. To comply with State laws 
governing brewery ownership, the New Jersey plant may be a sepa- 
rate corporation. Technically, these two plants are considered as not 
belonging to the same brewer. Actually, they are. 

A change in law is needed to permit such transfers between — 
owned by the same brewer even though they are technically different 
corporations. We urge such change in the code. Language which 
would accomplish such change appears at the conclusion of this state- 
ment as appendix A. 

With your indulgence, we should like to digress for a moment to 
mention a bit of historical background which we believe you will find 
of interest. 

Congress, in 1862, in an effort to prosecute successfully the War 
Between the States, imposed the first substantial excise tax on fer- 
mented malt beverages. A question arose as to the best method of 
taxation, together with the corollary question of what regulations were 
necessary to implement the tax. 

The United States Brewers Foundation takes pride in the fact that 
a committee of brewers appointed by it not only worked with and as- 
sisted the Treasury Department in drafting the forerunner of the 
present regulations, but the foundation actually sent a committee of 
brewer members to Europe to study the European systems of taxation 
and brewery regulation. Upon its return, this committee gave the 
Treasury the benefit of its knowledge thus acquired and assisted in 
drafting the first of the regulations. 

Unfortunately, in the years following 1862, laws were enacted and 
regulations were promulgated which were not necessary to protect 
the revenue. These antiquated laws and regulations were, neverthe- 
less, containued into recent times without substantial change. Many 
of such provisions still remain although they bear no relation to and 
are not necessary to protect the revenue. 

The principal purposes of your bill, Mr. Chairman, were to change 
the basic law and also require the Treasury Department to eliminate 
from all of its regulations the many provisions which are not neces- 
sary to the protection of the revenue. 

To this date the Treasury Department has not revised its Regula- 
tions No. 18 (26 CFR, pt. 245) as completely as your bill contem- 
plated. The regulations were repromulgated on the first of this year 
with some changes. 

Treasury officials have recently assured us that a complete revision 
will be made by January 1, 1956. 

Mr. Foranp. If I may interject there, we did have Mr. Avis here 
and the committee has a definite promise from him that those regula- 
tions will be promulgated by January 1, 1956. 

Mr. Owen. Thank you, that is fine. We naturally are pleased that 
Director Dwight E. Avis, of the Alcohol and Tobacco Tax Division, 
has been able to assure your committee of that timetable. 

We understand the Treasury has under consideration the question of 
whether it should recommend to this committee a 2-percent tolerance 
to compensate brewers for losses they incur in the packaging of beer 
and the filling of kegs together with losses from breakage, et cetera, 
on the premises. This would be a substitute for the present method 
of imposing the tax on removals. 
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Some brewers now have losses of less than 2 percent ; however, many 
well-operated brewers have losses running well over 2 percent. The 
industry would be divided on this proposal and any such suggestion by 
the Treasury Department would be very controversial. 

We believe that the committee will agree that from both the stand- 
point of the Government and the brewers, a proposal for taxation on 
“deliveries” will be a much more satisfactory method of imposing and 
paying the tax than the present system of paying on removals. 

You will recall that until 1950 the beer excise tax was assessed on 
meter readings alone. Brewers were not compensated for losses that 
occurred after the beer passed through the meters. As all canning and 
bottling pena occur subsequent to the meters, these losses were 
substantial. 

Mr. Foranp. May | interrupt to clear up one point? 

The last paragraph on page 5, and continuing on to page 6, you 
make reference to taxation on delivery. How is that different from 
the present system of paying on removals? 

Mr. Owen. Mr. Chairman, we are going to come to that in just a 
moment and Mr. Klug will cover that. 

Recognizing the obvious injustice of this system, the late Repre- 
sentative Pat Boland, of Pennsylvania, a distinguished member of 
this committee, in 1939 proposed that brewers be allowed a flat toler- 
ance of 21% percent of their tax to offset these losses. This measure 
was not adopted. It is quite similar to the one that the Treasury 
Department recently studied and which we mentioned above. 

In 1948, Mr. Chairman, you authored the Forand Act which per- 
mitted brewers to obtain a refund of the provable tax loss in bottling 
operations up to 214 percent. 

In 1949, Representative Herman P. Eberharter introduced a bill 
which provided that the excise tax would no longer be based upon the 
meter readings but would be imposed upon “removal for consumption 
or sale.” This is the law today. 

Our proposal would go one step further, Mr. Chairman, because 
it would impose the tax at the time of delivery and thus place the tax 
at the most foateal point in the brewer’s operations. 

In conclusion, Mr. Chairman and members of the committee, may 
we suggest that brewers should be treated by the Alcohol and Tobacco 
Tax Division in the payment of their beer excise taxes in the same 
manner in which the Income Tax Division of the Internal Revenue 
Service treats them in the payment of their corporate income taxes. 
The brewer should be permitted merely to look at his books, deter- 
mine the amount of excise taxes he owes the Federal Government, and 
then send in his check for the amount due. 

Mr. Foranp. Is there any reason why they should not be treated 
alike in both the income tax and the excise tax ¢ 

Mr. Hesrer. You may recall, Mr. Chairman, that during the hear- 
ings on your bill in 1948, members of the Ways and Means Committee 
told representatives of the Treasury Department that they saw no 
reason why brewers should not be treated in the payment of their beer 
excise taxes exactly as the Income Tax Division of the Internal Rev- 
enue Service treats them in payment of income taxes on their 
profits from the sale of their beer. That is, instead of requiring them 
to comply with a maze of regulations commencing with the purchase 





502 ©eXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


of all their raw materials and through every process in the manufac- 
ture of the beer up to and until they finally dispose of the beer. 

I recall very, very distinctly—you may recall it yourself—the ob- 
servations that members of the committee made to the Treasury De- 
partment at that time. There is not any reason why the brewers 
should not be permitted to pay their beer excise taxes with the same 
freedom that they are permitted to pay their income taxes. 

Mr. Mason. What was the Treasury’s answer to that? 

Mr. Hester. Well, at that time they were opposing the Forand bill, 
for an allowance up to 24% percent for losses in the bottle shop which 
could be proved. ‘Those statements influenced the Treasury Depart- 
ment at the conclusion of the hearings to approve your bill. 

It also influenced the Treasury Department to approve the bill you 
introduced along with your three colleagues, which was enacted last 
August, which called for elimination of many of these requirements 
in the regulations which have no relation to protection of the revenue. 

Mr. Foranp. Other than the argument that was advanced last week 
that there would be delay in the Treasury receiving the payment of 
these taxes, it is hard to see why they could not work this out because 
of the system of package audits that they have now. 

It was my understanding last week that they are having the same 
man who audits the income tax audit excise taxes in many instances. 
I am wondering if there is any good reason why that could not apply 
to the brewery as well as any other industry. 

Mr. Hester. That is right. But the situation is this today: You 
see, we have this old set of regulations administered by the Alcohol 
and Tobacco Tax Division. 

Mr. Foranp. Regulation 18? 

Mr. Hester. Regulation 18. We are working with the ATTD now, 
oe this maze of voluminous regulations, which regulate the 

rewer. 

Of course, I probably should not say this, but in a sense they kind 
of regulate the brewer from the time he gets up in the morning 
until he gets to bed at night. They check him on everything, includ- 
ing purchases of materials, and they watch the beer as it is manu- 
factured and goes through the brewery, and the brewer must comply 
with complex regulations until he has sold his beer. 

The Income Tax Division of the Internal Revenue Service does 
not do that with the brewer when he pays his income taxes. They 
let him look at his own books and determine his income taxes and 
send in a statement and check to the Internal Revenue Department 
for what he owes. 

That is not so when the brewer pays his excise taxes because he must 
comply with a maze of regulations, ostensibly for the purpose of 
assuring the Internal Revenue Service that the Alcohol and Tobacco 
Tax Division is going to receive its beer excise taxes. 

That is the purpose of these regulations, to assure them that they 
will get the taxes. 

Mr. Foranp. Most of the regulations that are in force today are 
those which have been in force for many years and, as time changed, 
they failed to change the regulations? 

Mr. Hester. That is correct. We are working with the ATTD 
now and we were happy to have you tell us that you had received 
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their assurance that these regulations would be completely revised by 
January 1. 

Mr. Foranp. We have a definite promise. 

Mr. Hester. The ATTD has been very cooperative with us but has 
had many other regulations to work on and we have tried to be 
indulgent and not critical. 

As I say, we recently received assurances, too, that the ATTD is 
going to move up on this as soon as these hearings are concluded. 

Mr. Foranp. Proceed, Mr. Owen. 

Mr. Owen. The Founding Fathers of our Nation and the early 
statesmen who guided this country all looked upon the brewing in- 
dustry as one deserving of respect and fairtreatment. In fact, Samuel 
Adams, the Father of the Revolution, and a signer of the Declaration 
of Independence, operated a brewery which he inherited from his 
father. 

James Madison and Alexander Hamilton each urged that the taxes 
imposed upon beer be reasonable in amount so that its price might be 
kept down and moderation be encouraged. Indeed, Madison, when 
he was a Member of Congress, urged a duty on foreign beer as an aid 
to the American brewing industry. Madison always regarded beer 
as a temperate beverage and felt that the import duties wonld en- 
courage breweries to be established throughout the country. 

Thomas Jefferson believed it so important to encourage the estab- 
lishment of breweries in our young country that he sent to Europe 
and secured brewmasters to teach the art of brewing to Americans. 
Jefferson wanted to establish breweries in each of the 13 States in the 
interests of moderation. 

Within our own lifetime, the brewing industry recalls with pride 
and gratitude that President Franklin D. Roosevelt, in the interest 
of moderation, recommended to and secured from the Congress enact- 
ment of legislation which authorized the manufacture and sale of 3.2 
percent beer even before the repeal of the 18th amendment. Interest- 
ingly enough, it was this very distinguished committee which recom- 
mended that legislation to the House of Representatives. 

Thank you. 

With your permission, Mr. Klug will explain our recommendation 
briefly. 

Mr Foranp. You may proceed, Mr. Klug. 

Mr. Kivue. Mr. Chairman, my name is Norman R. Klug, I am 
president of the Miller Brewing Co., of Milwaukee, Wis., and chair- 
man of the committee of the United States Brewers Foundation that 
has been assigned the task of dealing with this problem. 

Mr. Owen has ably given the committee a review of the history of 
the United States Brewers Foundation and its objectives. 

During prohibition we lived with stringent restrictions over our 
plants to assure the Government that no illicit alcohol would leave 
our premises. At that time the product itself, beer, was illegal. 

In our rejoicing over the repeal of prohibition in 1933, we paid 
little attention to these restrictions. We went to work producing and 
selling beer, happy with the thought that we could. But with the 
maturing of the industry the restrictions soon showed themselves to 
be unnecessarily burdensome and the cost of complying with needless 
restrictions became and has continued to be very substantial, both 
to brewers and to the Government. 
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It is gratifying to note that Congress is of the same mind and the 
problem that we have been confronted with has been ably stated in the 
report of the Senate Committee on Finance accompanying H. R. 
8300 (Revenue Act, printed June 18, 1954, 83d Cong., 2d sess., Rept. No. 
1622 at p. 537) in this language: 

It is the intention of your committee that wherever in this subchapter the 
Secretary or his delegate is authorized to prescribe regulations, such authority 
shall be extended only to the extent “necessary to protect and insure collection 
of the revenue.” 

The problem has also been recognized by the Director of the 
Alcohol and Tobacco Tax Division, Mr. Avis, who in the press is 
quoted on October 7 as saying: 

The need of modernizing the liquor and tobacco tax system, with its outmoded 
statutory requirements based on laws dating back to the Civil War, had long 
been apparent. 

The work of our committee dates back to 1950 when the United 
States Brewers Foundation decided to make a determined effort to 
relieve the industry of unnecessary restrictions and we proceeded to 
study the entire problem and called for suggestions from the industry. 

Many written suggestions were received and carefully reviewed, and 
when this study was completed, our committee met with ATTD 
officials. The most recent meetings in connection with the specific 
problems with which we are presently concerned, started with Mr. 
Avis and his staff on November 29, 1954. Additional meetings were 
held on March 15 and 16, May 4 and 5, and on September 30, 1955. 

In these meetings with the ATTD, our committee proposed changes 
in the regulations which, in our opinion, carry out the intent of Con- 
gress. These proposals are codified and attached hereto marked 
“Exhibit 1.” 

Mr. Chairman, I should like to ask leave to have these exhibits made 
a part of the record. 

Mr. Foranp. Without objection, that will be done. 

(The exhibits referred to are as follows:) 


Exurstr 1 
RECOMMENDATIONS WitTH Respect To 26 CFR, Part 245 


245.1 Beer. The regulations in this part relate to beer and cereal beverages 
and cover the location, [construction,] equipment, and operations of breweries 
and the qualification of such establishments including the ownership, control, 
and management thereof. 

245.8 Delete. Abolish all reference to “bottling”; use “packaging” (See 
(4)). 

245.10 Brewery. “Brewery” shall mean the land and buildings described as 
such in the brewer’s notice on Form 27-C, where beer is to be produced (or pack- 
aged) [bottled. “Brewery bottling house” shall mean that portion of the brewery 
set apart by the brewer, and so described on Form 27-CO, where beer is to be 
bottled] (68A Stat. 674, 675; 26 U. S. C. (1. R. C.) 5402, 5411). 

Between 245.20 and 245.21 insert a new section to read : 

245. Package or packaging. “Package shall mean any container a brewer 
may use to remove (or deliver, if the new theory is adopted) beer from the 
brewery. “Packaging” shall mean the filling of such containers. 

245.30 Delete. This is unnecessary and has no statutory basis. 

245.31 Use of brewery. The brewery shall be used exclusively, except as pro- 
vided herein, for the purposes of producing or packaging [or bottling] beer, 
cereal beverages, soft drinks, and other nonalcoholic beverages, vitamins, ice, 
malt, malt sirup, and other byproducts; of drying spent grain from the brewery ; 
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of recovering carbon dioxide and yeast; and of storing bottles, packages, and 
supplies necessary or incidental to all such operations. [The bottling of beer, 
cereal beverages, soft drinks, and other nonalcoholic beverages shall be con- 
ducted in the brewery bottling house.J] Where any brewery was on June 26, 
1936, being used by a brewer for purposes other than those described in this 
subpart, the use of such premises for such other purposes may be continued by 
such brewer. Subject to such conditions as the Director, Alcohol and Tobacco 
Tax Division, may prescribe, the brewery may be used for other purposes, not 
involving the production or storage of alcoholic beverages, which (a) require 
the use of byproducts or wastage from the production of beer, or utilize buildings, 
rooms, areas, or equipment not fully employed in the production or (packaging) 
[bottling] of beer, (b) are reasonably necessary to realize the maximum benefit 
from the premises and equipment and to reduce the overhead of the plant, and 
(ec) will not impede the effective administration of this part: Provided, That the 
Director, Alcohol and Tobacco Tax Division, shall find, upon application made to 
him through the Assistant Regional Commissioner in each case, that such use 
will not jeopardize the revenue and is not contrary to the specific provisions of 
law (68A Stat. 675; 26 U. 8.0. (I. R. C.) 5411). 

245.32 Delete. There is no reason why tax-paid beer may not be stored in the 
brewery. The Regulation is not based on a statutory requirement and does not 
protect the revenue. 

245.34 (new) Brewery premises. The brewery premises shall be one un- 
divided parcel of land, excepting— 

(1) The brewery premises that have been used as such on and prior to the 
effective date hereof. 

(2) Passageways, streets, highways, rail crossings, waterways, or parti- 
tions separating the parcel of land shall not be deemed to have divided the 
brewery premises. 

(3) A brewer may establish as part of his brewery premises a suitable 
dock for loading beer onto carriers for shipment to others even though such 
dock is separated from his principal brewery premises, provided (a) the 
two locations are in the same tax collection district, and (b) are connected 
by public streets or highways. 


245.35 Brewery buildings. all Gee buildings [must be securely constructed 


of substantial materials and] shall be [adjacent or contiguous and] so arranged 
and constructed as to afford adequate protection to the revenue and facilitate 
inspection by internal-revenue officers. [If there are buildings or parts of build- 
ings which adjoin the brewery but are not part thereof, they must be separated 
from the brewery by substantial and unbroken walls and floors: Provided, That 
the Assistant Regional Commissioner may authorize doors or other openings 
when, in his opinion, such openings will not jeopardize the revenue.] 

245.36 Delete. Same reasons as for 245.32. 

245.37 Delete. Same reasons as for 245.32. 

245.39 through 245.60 we would delete. Meters should not be used. If, how- 
ever, meters remain, we would revise as follows: 

245.40 Pipelines. The pipeline used for the purpose of transferring beer and 
cereal beverage to the brewery bottling house for bottling must be [constructed 
of metal and be] exposed to view throughout its entire length; [mo opening will 
be permitted therein except as provided in Sections 245.42, 245.57 and 245.60. 
The sections of piping, if more than one section is employed, must be securely 
connected by brazing, sweating, or welding]. (68A Stat. 680; 26 U. 8. Cc. (1. 
R. C.) 5552). 

245.41 Delete: in no way affects tax or protects revenue. 

245.42 Delete; same reasons. 

245.50 Delete; same reasons. 

245.51 Delete; same reasons. 

245.55 Meters required. Brewers shall be required to provide, at their own 
expense, approved meters for measuring beer to be packaged [or transferred to 
the brewery bottling house], which meters shall be accessible to internal-revenue 
officers at all hours during which the brewery is operating (68A Stat. 680; 26 
U. 8. C. (1. R. C.) 5552). 

245.57 (Reworded.) Installation. Meters shall be installed so that all beer 
to be packaged passes through them and so that they are readily accessible to 
internal revenue officers for tests, adjustments, and inspections. 

245.59 Tests, repairs and adjustments. When necessary in the opinion of the 
Assistant Regional Commissioner, he will detail an inspector to test the meter 
or supervise its dismantling and reassembling for the purpose of cleaning or 
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repair. If a defective meter cannot be repaired without delay, its use must 
be discontinued and it must be removed. If a replacement meter is not installed 
immediately, the inspector will, upon removal of the meter, cause the open beer 
line to be closed by securing the cutoff valve with a Government seal lock or 
by affixing a Government cap seal. When the repairs are completed or a new 
meter is installed, the inspector will test the repaired or newly installed meter 
with a master meter. Minor repairs to the counter mechanism, such as clean- 
ing to facilitate readings, will not necessitate a master meter check. Whenever a 
meter is tested with a master meter, a copy of the meter test report will be 
given to the brewer. If the continuous counter of the meter is advanced with 
water during the test, a report thereof will be made on Form 138, in triplicate. 
One copy thereof will be given to the brewer, one will be filed in the Government 
cabinet, and one forwarded to the Assistant Regional Commissioner. [The use 
of any meter must be discontinued whenever it appears that the revenue will be 
jeopardized by the continued use of such motel (68A Stat. 680; 26 U. S. C. 
(1. R. ©.) 5552). 

245.65 through 245.85 (subpart G) amend as follows: 

245.65 Notice on Form 27-C. Every person engaged in, or intending to 
engage in, the business of a brewer, shall give notice of such intention on Form 
27-C, in triplicate, to the Assistant Regional Commissioner. The notices shall 
be numbered serially, commencing with “I’’ for the original, and continuing in 
sequence for all amended or supplemental notices thereafter filed. All data, 
written statements, affidavits, and other documents submitted in support of the 
notice shall be deemed to be a part thereof (68A Stat. 674; 26 U. 8. C. (1. R. C.) 
5401). 

245.66 Form 27-C shall contain the following information: 

(a) The serial number. 

(b) The purpose stated briefly as either (1) To give first notice of the 
brewer’s intention to engage in the business of brewing beer, or (2) To amend 
or advise of a change in previously furnished information as set forth in 
items , and of the form. 

(c) Name of the brewer. 

(d) Business address of the brewer. 

(e) Address of the brewery affected by the Notice (if other than the 
business address). 

(f) Character of the brewer, i. e., sole proprietorship, partnership, cor- 
poration, or other. 

(g) A clear legal description of the brewery premises. 

(h) A list of the buildings on the brewery premises, referring to each by 
a designated number or letter, and giving the approximate ground dimen- 
sions and the purposes for which ordinarily used. 

(i) A list of the brewkettles, fermenting and storage tanks to be used, the 
quantity (number) of each, the size of each in barrels, and the designated 
number or letter of the building in which such are located, for example: 
“brewkettles, 3—500 bbls.—Bldg. 1” 

“fermenting tanks, 30—500 bbls.—Bldg. 6” 
“fermenting tanks, 10—250 bbls.—Bldg. 6” 
“storage tanks, 50—500 bbls.—Bldg. 8” 


A The bottling and canning lines, designating each line by number or 
etter. , 

(k) The trade name or names which the brewer is using or intends to use 
and where the same is (or are) registered. 

(1) The names and addresses of all persons owning or having any interest 
2 the brewery premises and any of the equipment required to be listed 
above. 

(m) The names and addresses of all persons authorized to sign or act on 
behalf of the brewer either all inclusively or in special matters only. 

(n) The withdrawal by the brewer of the name or names of persons 
previously authorized to sign or act on behalf of the brewer. 

(o) The date of the Notice and signature of the brewer. If the Notice is 
the first one filed by the brewer, it shall be signed personally by the brewer, 
if the brewer is a sole proprietorship; by all partners, if the brewer is a 
partnership; by the president or vice president and the secretary or assistant 
secretary, if the brewer is a corporation; and, if the brewer is any other 
entity, it shall be signed by such person or persons as the Assistant Regional 
Commissioner will approve as being authorized to sign on behalf of the 
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brewer. All supplemental Notices may be signed likewise or by the per- 
sons listed in previous Notices as authorized to sign on behalf of the brewer. 

(p) There shall be a statement of the authorized and issued capital stock 
of corporate brewers, its classifications, and its par value. 

(q) Stockholders—Lists: There shall be attached to Form 27-C a list 
of the names and addresses of all stockholders and other persons inter- 
ested in the corporation or other legal entity and the amount and nature of 
the stockholdings or other interest of each, whether such interest appears 
in the name of the interested party or in the name of another for him: 
Provided, That where more than 20 persons are interested in the corporation 
or other legal entity as stockholders or otherwise, there need be furnished 
only the names and addresses and amounts and nature of the stockholding 
or other interest of the 20 persons having the largest ownership or other 
interest in each of the respective classes of stock or other interest, except 
where more complete information shall be specifically required by the Assist- 
ant Regional Commissioner. 

245.67 (Same as present 245.84.) 

245.68 (Same as present 245.85.) 

245.96. Delete. No reason why a brewer shouldn't be able to save a bond 
premium if he otherwise meets requirements of sureties. 

245.111 (Reworded) Plat to show. The plat shall within reasonable accuracy 
show the tract of land described as the brewery premises in the Brewer’s Notice, 
Form 27-C, together with an outline of the buildings and tunnels thereon, desig- 
nating such buildings as done in Form 27-C. It shall also show or indicate the 
public streets and railroad right-of-ways adjacent thereto or separating the 
premises, as well as the conduits or pipelines through which beer is transferred 
and the directions in which the beer runs through such lines. 

245.112 Delete. Essentials included in rewording of 245.111. 

245.120 through 245.145 (subpart J) revised: 

245.120 Supplemental notice. Where there has been a change in any of the 
information required to be reported on Notice—Form 27-C, the brewer shall 
submit the same on a new Form 27-C, reporting thereon only so much informa- 
tion as may be needed to identify the brewer, stating the purpose of notice, i. e., 
to advise of the change in specific items of the form, and in setting forth the 
change in the appropriate item of the form. The Supplemental Notice shall be 
signed as set forth in Section 245.65 (0). Items in the form not affected shall 
be marked “None.” 

245.121 (Same as present 245.129.) 

245.122 (Same as present 245.130.) 

245.123 (Same as present 245.131.) 

245.124 Adoption by reference. The new proprietor shall be deemed to have 
accepted all information submitted in previous Notices (by his predecessor), 
including all attachments as well as the Plat, excepting as specifically changed 
in the Notice submitted by him. 

245.125 (Same as present 245.134.) 

245.126 (Same as present 245.135.) 

245.127 (Same as present 245.136.) 

245.128 (Same as present 245.138.) 

245.129 (Same as present 245.139.) 

245.130 (Same as present 245.140.) 

245.131 (Same as present 245.141.) 

245.132 (Same as present 245.142.) 

245.133 (Same as present 245.143.) 

245.134 (Same as present 245.144.) 

245.135 (Same as present 245.145.) 

245.184 Determination of tar on bottled beer. The quantities of bottled 
(or canned) beer removed subject to tax shall be computed to 5 decimal places 
in accordance with the table and instructions in Section 245.185. The sum of 
the quantities so computed for any one day will be reduced to 3 decimal places 
by dropping the numerals in the 4th and 5th decimal places and the tax shall be 
calculated and paid on such reduced sum (68A Stat. 611; 26 U. S.C. (1. R. C.) 
5051). 

245.185 Add “or cans” after “bottles” in three places. 

245.186 We repeat our many requests for an extended tax-payment period. 

245.188 (Reworded) Hvasien of or failure to pay tar. Penalties are pro- 
vided in Sections 5671, 5673, and 5684 of the U. S. C. for evasion or failure to 
pay the tax on beer. 


68693—55——33 
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245.211 Kinds of containers. Beer may be transferred without payment of 
tax, from one brewery to another brewery belonging to the same brewer (a) in 
bottles [and cases] (or cans); (b) in the brewer’s hogsheads, barrels, or kegs; 
or (c) in tanks, tank cars, tank trucks, tank ships, barges, or deep tanks of vessels 
[provided the breweries are equipped with suitable railroad siding facilities or 
dock facilities, as applicable, and] subject to such limitations and conditions as 
may be imposed by the Assistant Regional Commissioner. All such containers 
shall be marked, branded, or labeled as provided in Sections 245.195 to 245.200 
(68A Stat. 675; 26 U. S.C. (1. R. C.) 5414). 

245.214 (Reworded) Mingling. Beer transferred from one brewery to an- 
other brewery belonging to the same brewer may be mingled with other beer 
belonging to the same brewer. Provided (a) taxpaid beer so transferred may 
be mingled only with other taxpaid beer; (b) untaxpaid beer may be mingled 
only with other untaxpaid beer, and (c) untaxpaid bulk beer must pass through 
the government meters in the brewery to which it is transferred before it is 
packaged. And provided further, that such beer having been so received and 
accounted for in the records of the consignee brewery may be handled thereafter 
in accordance with the requirements of these regulations with respect to tax- 
paid and untaxpaid beer relating to beer produced in such brewery. 

245.240 (Reworded) Returned beer. Beer may be returned to the brewery 
and held in storage for future removal, destruction, reconditioning, or use as 
material. Until so used, all taxpaid beer or beer on which the tax has been 
determined must be segregated and stored apart from untaxpaid beer and imme- 
diately accessible for examination by internal revenue officers. On later removal 
of taxpaid beer or beer on which the tax has been determined, there shall be no 
further assessment of tax. If, however, such beer is reconditioned, used as a 
material, or is destroyed, there shall be a refund of the tax paid thereon or 
remission of the tax payable thereon only if the title thereto had not passed from 
the brewer as provided in Section 5057 of the U. S. C. and in accordance with 
Sections 245.250, 245.251, 245.252, 245.254, and 245.255 hereof. The brewer shall 
also make the appropriate entries in his commercial records as required by Sec- 
tion 245.340. 

245.241 Delete. Essentials are in reworded 245.241. 

245.242 Recasing or relabeling. A brewer may recase or relabel beer on the 
brewery premises but shall advise the Assistant Regional Commissioner thereof 
giving the quantity of beer involved within two days after the recasing or 
relabeling process is begun. He shall otherwise store and maintain records 
thereon as prescribed in Section 245.240. 

245.248 Delete. Essentials are in the reworded 245.240. 

245.250 Beer returned for reconditioning, use as material, or destruction. The 
tax paid by a brewer on beer produced by him in the United States may be 
refunded or credited to him (without interest), or, if the tax has not been paid, 
he may be relieved of liability therefor, if such beer is removed from the market 
before the transfer of title thereto to any other person, and such beer is returned 
to the brewery for reconditioning, for use as material, or is destroyed as required 
by this part. Such beer may be returned to the brewery and held in {temporary] 
storage as provided in Section 245.240. The destruction of such beer or its 
reconditioning or use as material, may be effected only in accordance with the 
provisions of Sections 245.251 and 245.252 (68A Stat. 613; 26 U. 8. C. (I. R. C.) 
5057) .) 

245.251 Brewer’s applicaion; beer removed from market. When a brewer 
possesses returned taxpaid beer (or beer on which the tax has been determined ) 
in his brewery or elsewhere, which he desires to destroy, recondition, or use as 
material, and such beer was removed from the market by the brewer before 
transfer of title thereto to any other person, he shall make written application, 
in triplicate, to the Assistant Regional Commissioner for permission so to do: 
Provided, That such application may be submitted directly to an inspector at 
the brewery who may thereupon supervise the destruction or removal of the 
beer from its containers for reconditioning or use as material. The application 
shall contain or be verified by a written declaration that it is made under the 
penalties of perjury and shall set forth the following information: 

(a) The number and sizes of kegs and their total equivalent in barrels; 
or if in cases, the number of cases, the number and size in ounces of the 
bottles comprising the cases and the equivalent in barrels of the total 
contents of the cases. 

{(b) The date on which the beer was removed subject to tax, and, if the 
tax has been paid, the date and place of taxpayment.] 
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(c) The date on which the beer was removed from the market. 

(d) A statement that title to the beer has never passed to any other 

rson. 
arr A notation with respect to each item or lot indicating whether the 
beer is to be destroyed, or whether it is to be returned for reconditioning or 
for use as brewing material. 

(C(t) The percent of alcohol by volume and, if removed for uses as ma- 
terial, the percent of balling.] 

C(z) If returned for reconditioning, the reason such reconditioning is 
necessary.] 

(h) If to be destroyed, the location at which the brewer desires to ac- 
complish destruction and, if not at the brewery, the reason for destruction 
elsewhere (68A Stat. 613; 26 U. S.C. (I. R. C.) 5057). 

245.263 Foreign trade zones. Beer may be removed from a brewery without 
payment of tax for deposit in a foreign trade zone and taxpaid beer, brewed or 
produced in the United States, may be so deposited [by the brewer thereof] with 
benefit of drawback, in accordance with the provisions of Part 253 of this title 
(48 Stat. 999, 6G8A Stat. 612, 613; U. S. C. 8le 26 U. S. C. (1. R. C.) 5053, 5056). 

245.266 Marks on containers. In addition to the marks and brands pre- 
scribed in Sections 245.195 and 245.197, each keg, barrel, case, crate, or other 
package containing beer to be exported under the provisions of this part, without 
the payment of tax, must plainly and legibly show the words: “Beer for Export 
[Lot No ]’, in letters and figures of not less than three-fourths of an 
inch in height [The lot number assigned must correspond with the serial num- 
ber of Form 1689.] (68A Stat. 612; 26 U. S. C. (1. R. C.) 5053). 

245.277. Losses in transit. Where a large or unusual loss in transit is re- 
ported, the Assistant Regional Commissioner will cause an immediate investi- 
gation to be made. Unless it is found that such loss resulted from fraud by the 
brewer [or theft], it will be allowed as provided in Section 245.282. Where the 
investigation discloses evidence that the loss resulted from theft or from fraud 
by the brewer, the Assistant Regional Commissioner will propose an assess- 
ment against the brewer as provided in Section 245.283 (68A Stat. 611, 612; 26 
U. 8. C. (1. R. C.) 5051, 5053). 

245.283. Tax assessed. If losses which occur in transit are due to fraud by 
the brewer [or theft], or if evidence of exportation or proof of loss on land or 
at sea, satisfactory to the Assistant Regional Commissioner, is not furnished 
within a reasonable time (not to exceed 6 months), an assessment shall be made 
against the brewer in a sufficient amount to cover the tax on the quantity of beer 
not satisfactorily accounted for (68A Stat. 611, 612; 26 U. S. C. (1. R. C.) 5051, 
5053). 

245.290 a The last sentence should be removed, so that a brewer could not 
be subjected to an assessment unless he had not acted in good faith. 

245.307 Transfer to bottling house. Cereal beverages [transferred to the 
brewery bottling house] must pass through the pipeline and meter used for the 
transfer of beer. Before making such transfer of cereal beverage the brewer 
shall apply for permission so to do, in writing or by telephone to the Assistant 
Regional Commissioner. Upon receipt of the brewer’s application, the Assistant 
Regional Commissioner may assign an inspector to supervise the transfer or 
authorize such transfer without supervision where he is satisfied that the rev- 
enue will not be jeopardized thereby. If the transfer is made without super- 
vision, the brewer shall record the readings of the continuous counter of the 
meter, before and after the transfer, and the total quantity (in whole barrels) 
transferred, on a letter-size sheet of paper. The brewer shall retain the record 
so prepared as a part of the file of Forms 138 maintained at the brewery for the 
use of internal revenue officers (68 A Stat. 675, 680; 26 U. S. C. (1. R. C.) 5411, 
5552). 

245.308 Supervision by inspector. Where an inspector is assigned to supervise 
(such [the] transfers of cereal beverage [to the brewery bottling house], he 
will examine such cereal beverage, determine its alcoholic content by ebulliom- 
eter test, and record the reading of the continuous counter of the meter, prior 
to such transfer. The inspector will remain in the brewery during the period 
of transfer to see that no liquids other than the contents of the tanks of cereal 
beverage examined and tested are removed to the brewery bottling house. The 
inspector shall report on Form 138, Part I, prepared in triplicate, the quantity 
(in whole barrels) of cereal beverage which passed through the meter, noting 
thereon the continuous counter readings of the meter before and after the trans- 
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fer. One copy of the form will be placed in the Government cabinet, one copy 
will be given to the brewer, and one copy will be forwarded immediately to the 
Assistant Regional Commissioner (68 A Stat. 675, 680; 26 U. 8S. C. (1. R. C.) 5411, 
5552). 

245.320 (Reworded) Removals for analysis. A brewer May remove beer 
without the payment of the tax thereon to a laboratory for analytical and 
testing purposes to determine the character or quality of the product or package. 
The brewer shall make an entry in the daily commercial records he is to main- 
tain under Section 245.340 of all such removals. This entry shall show the 
person to whom such beer was delivered, the location to which the beer was 
delivered, the means of delivery and the purpose thereof. 

245.321 through 245.327 delete—subject is adequately covered by the reworded 
Section 245.320. 

245.340 (Reworded) Commercial records. Every brewer shall maintain regu- 
lar daily commercial records which will accurately reflect: 

(a) The amount of beer produced. 

(b) The amount of beer removed. 

(c) The amount of beer returned to the brewery. 

(d) The amount of beer recased or relabeled. 

(e) The amount of beer reconditioned, used as materials, or destroyed. 
If destroyed off the premises or by casualty, an explanation thereof and the 
location. 

(f) The amount of beer received at the brewery, with information as to 
from whom it was received, where it was produced, and the packages in 
which it was received. 

(g) The amount of beer packaged, designating the types and sizes of 
packages. 

(h) The amount of beer on hand. 

(i) Whether or not the tax has been paid or determined on any of the 
beer referred to in (a), (b), (c), (ad), (e), (f), (g), and (h) hereof. If so, 
the details thereof. 

(j) The amount of brewing materials acquired and used in the manufac- 
ture of beer. 

(k) The inventory of brewing materials, beer in process, and finished 
goods. 

245.341 (Reworded) Retention and inspection of records. All records re- 
quired to be maintained under Section 245.340 hereof shall be retained for a 
period of not less than two years and shall during business hours be open to the 
inspection and audit of internal revenue officers. 

245.342 through 245.327 delete. Adequately covered in Section 245.340 and 
041. 


ExHIsBit 2 


Sec. 5051. (a) Rate of tar—There is hereby imposed on the original delivery 
of beer to any other person by a brewer within the United States except for 
consumption without sale on the brewery premises, and on beer imported into 
the United States a tax of $9 for every barrel containing not more than 31 
gallons and at like rate for any other quantity or for the fractional part of 
a barrel authorized and defined by law. On and after April 1, 1956 * * * 

Sec. 5051. (c)* Assessment on meters in case of fraud.—Nothing contained in 
this subpart or in subchapter I shall be construed to authorize an assessment on 
the quantity of beer registered in passing through meters or calculated while in 
tanks, pipes, or other apparatus; but the tax on all beer shall be paid as provided 
in section 5054, and not otherwise: Provided, That this subsection shall not 
apply to cases of fraud: And provided further, That nothing in this subsection 
shall have the effect to change the rules of law respecting evidence in any prose- 
cution or suit. 

Sec. 5052. (d) Delivery—For the purposes of section 5051 the term “delivery” 
shall be any transfer of beer by a brewer to any other person; any transfer of 
possession by a brewer to a common or contract carrier for shipment, and any 
transfer to a location off the brewery premises: Provided, however, That the 
term “delivery” shall not be construed as including the transfer of beer from 
one brewery to another brewery belonging to the same brewer as provided for in 


1 New subdivisions. 
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section 5414: And, provided further, That the term “delivery” shall not be con- 
strued to include— 

(1) transfers from the brewery premises to loading areas maintained by 
the brewer for convenience in utilizing shipping facilities in the vicinity 
of the brewery premises but not necessarily contiguous thereto: 

(2) transfers of beer which has become sour or damaged so as to be 
incapable of use as such for nonbeverage purposes; 

(3) transfers solely for laborafory analysis and testing; and 

(4) transfers of beer on which the tax has been paid. 

The Secretary or his delegate may prescribe regulations with respect to all 
such transfers. 

Src. 5053. Exemptions.—(a) Deliveries for export: Beer may be delivered by 
a brewer to any other person without payment of tax, for export to a foreign 
country, in such containers and under such regulations, and on the giving of 
such notices, entries, and bonds and other security, as the Secretary or his 
delegate may by regulations prescribe. 

(b) Delivery as supplies for certain vessels and aircraft: For exemption as to 
supplies for certain vessels and aircraft, see section 309 of the Tariff Act of 1930, 
as amended (19 U.S. C. 1309). 

Sec. 5055. Determination and collection of tax on beer.—The tax on beer im- 
posed by section 5051 shall be determined upon delivery and shall be paid by the 
brewer or importer thereof in accordance with section 5061. All administrative 
and penal provisions of this title, insofar as applicable, shall apply to any tax 
imposed by section 5051. 

Sec. 5057. (c) Transfer of title—For the purposes of this section, title to beer 
shipped by a brewer by common or contract carrier to a consignee other than 
the brewer shall not be deemed to have been transferred until after actual 
delivery thereof by the common or contract carrier to the consignee and until 
the consignee, after a reasonable opportunity for examination, shall have failed 
to reject the beer. 

Sec. 5061. Method of collecting tar—(a) Collection by return: The taxes on 
distilled spirits, wines, and rectified distilled spirits and wines shall be paid by 
return. The Secretary or his delegate shall, by regulation, prescribe the period 
for which such return shall be filed, the time for filing such return, the informa- 
tion to be shown in such return and the time for payment of such tax: Provided, 
however, That notwithstanding this subsection, the distilled spirits, wines, and 
rectified distilled spirits and wines taxes shall continue to be paid by stamp until 
the Secretary or his delegate shall by regulations provide for the payment of the 
taxes by return. 

(b) Discretionary method of collection: Whether or not the method of collect- 
ing any distilled spirits, wines, or rectified spirits and wines tax imposed by this 
part is specifically provided in this party, any such tax may, under regulations 
prescribed by the Secretary or his delegate, be collected by stamp, coupon, 
serially numbered ticket, or the use of tax-stamp machines, or by such other 
mene device or method as may be necessary or helpful in securing collection 
of the tax. 

(c) Collection of beer tax: The tax on beer shall be paid by return on the 15th 
day of the month in payment of the tax liability for the preceding month. 

(d) Applicability of other provisions of law: All administrative and penalty 
provisions of this title insofar as applicable shall apply to the collection of any 
tax which the Secretary or his delegate determines or prescribes shall be col- 
lected in any manner provided in this section. 

Sec. 5402. Definitions —(a) Brewery: The brewery shall consist of the land 
and buildings described in the brewer’s notice. A brewery may consist of the 
premises where beer is produced and packaged or where beer is produced or 
where beer is packaged. 

(b) ** * 

Sec. 5411. Use of brewery.—The brewery shall be used under regulations to be 
prescribed by the Secretary or his delegate only for the purpose of producing 
beer, cereal beverages containing less than one-half of 1 percent of alcohol by 
volume, vitamins, ice malt, malt syrup, and other byproducts; of bottling beer 
and cereal beverages; of drying spent grain from the brewery; of recovering 
carbon dioxide and yeast; of producing and bottling soft drinks; and for such 
other purposes as the Secretary or his delegate by regulation may find will not 
jeopardize the revenue. 

Sec. 5412. Transfer of beer in containers or by pipeline—Beer may be de 
livered by a brewer to any other person only in containers that are marked, 
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branded, and labeled in such manner as the Secretary or his delegate may by 
regulation require. 

Sec. 5414. Transfers from one brewery to another belonging to the same 
brewer.—Beer may be transferred from one brewery to aonther brewery be- 
longing to the same brewer, without payment of tax, and may be mingled with 
the beer produced by the same brewer. 

Seo. 5415. (a) Records.—Every brewer shall keep regular daily commercial 
records of the amount of beer produced and the amount of beer delivered for tax 
purposes ; and the amount of untaxpaid beer returned to the brewery. The regu- 
lar commercial records of a brewer shall also accurately reflect the quantities 
of brewing materials acquired and used in the manufacturing of beer. These 
records shall be preserved for a period of at least 2 years after the date of 
the transactions to which they relate, and shall be available during business 
os for examination and taking of abstracts therefrom by any internal revenue 
officer. 

Sec. 5552. Installation of meters, tanks, and other apparatus.—The Secre- 
tary or his delegate is authorized to require at distilleries and rectifying plants 
as in his judgment may be deemed advisable, the installation of meters, tanks, 
pipes, or any other apparatus for the purpose of protecting the revenue, and 
such meters, tanks, and pipes and all necessary labor incident thereto shall be 
at the expense of the person on whose premises the installation is required. 
Any such person refusing or neglecting to install such apparatus when so re- 
quired by the Secretary or his delegate shall not be permitted to conduct busi- 
hess on such premises. 

Sec. 5556. Regulations —The Secretary or his delegate shall prescribe all 
regulations necessary for the protection of the revenue: Provided, however, 
That he shall have no authority under this section to issue any regulations 
which would deal with the construction or interior arrangement of brewery 
buildings, or tanks, vats, or other apparatus or equipment in a brewery. 

Sec. 5673. Forfeiture for flagrant and willful delivery of beer without taa- 
payment.—For flagrant and willful delivery of taxable beer with intent to de 
fraud the United States of the tax thereon, all the right, title, and interest of 
each person who has knowingly suffered or permitted such delivery, or has con- 
nived at the same, in the lands and buildings constituting the brewery shall be 
forfeited by a proceeding in rem in the district court of the United States 
having jurisdiction thereof. 

Sec. 5674. Penalty for unlawful delivery of beer.—Any brewer or other per- 
son who delivers or in any way aids in the delivery from any brewery of beer 
without complying with requirements of section 5055 or regulations issued 
pursuant thereto shall be fined not more than $1,000, or imprisoned not more than 
1 year, or both. 


ExuHrsit 3 


SuBseEcT: FEDERAL Beer Tax SHOULD BE PAD ON THE BASIS OF DELIVERY (SALES) 
AND INVENTORY ACCOUNTS KEPT BY THE BREWER AS A NECESSARY Part or His 
FINANCIAL ACCOUNTING RECORDS 


I. GENERAL STATEMENT 


The purpose of the revised regulations 26, CFR, part 245, effective January 1, 
1955, was to remove practices and procedures which had proven not only to be 
burdensome but unnecessary to the primary object of. regulations 18, namely, the 
protection of the revenue in re collection of the tax on beer. The stated purpose 
of the United States Senate Committee on Finance was: “It is the intention of 
your committee that wherever in this subchapter the Secretary or his delegate is 
authorized to prescribe regulations, such authority shall be exercised only to the 
extent ‘necessary to protect and insure collection of revenue.’ ” 

Assuming this to have been the committee’s purpose in the drafting of the law 
as well as in the simplification of regulations, it must be pointed out that it failed 
to recognize the need for a change in the time at which such tax is to be deter- 
mined. 

The law states that the tax on beer is determined on sale or removal for con- 
sumption or sale. This confusing language has been determined by the ATTD 
to mean that the tax due on taxable beer is determined on its removal from the 
brewery and that the sale of such beer, as reflected on the books and other records 
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of the brewer may only in part coincide with the separate removal records the 
brewer is required to keep under the current law and regulations. 


Il, THE PROBLEM 


The onerous accounting and recordkeeping conditions under which brewers 
operate in respect to the difference between taxpayment on removal versus 
taxpayment on sales as recorded for financial accounting can best be illustrated 
by an example which will apply to all brewers in whole or part. 

Brewers make shipments from brewery premises via— 

1. Their own city-delivery trucks to retailers. 

2. Their own over-the-road trucks to distributors or jobbers. 

3. Distributors or jobbers own trucks, or carriers hired by them, calling 
at the brewery. 

4, Railroad sidings on brewery premises. 

5. Railroad sidings, or their own shipping depots, not located on brewery 
premises. 

Situations 1, 5 (and possibly 2 at times) bring about the condition where the 
removal and sales records for the same calendar day can never be the same. 
Even if the brewer were not interested in reconciling removals with his financial 
sales records, he nevertheless must do so under paragraph 245.352 which, among 
many other things, requires a daily list of the names and addresses of purchasers 
and the quantity sold to each. 

Situation 1, brewer’s city-dlelivery truck, delivery to retailers: Situation 1 is 
general to all brewers making retail deliveries from the brewery. Every package 
loaded onto a truck must be paid. Such loadings must be totalized by sizes 
and containers for all of the trucks, to determine that part of the tax to be 
included for that day’s removals. When the trucks return at night a record must 
be made of the tax-paid beer unsold. Regulations require “complete segregation 
{of this beer] from all other beer and that it be immediately accessible for exam- 
ination by internal revenue officers” and that such “beer must be the first of its 
kind, type, and container size removed.” 

The sales tickets, which constitute the daily sales record, and list of the pur- 
chasers and quantities sold, as required by regulations, when totalized will show 
less beer sold than was tax paid on the day of delivery and conversely can show 
more beer sold than tax paid on the following day, depending on how much 
tax-paid beer was carried over on the trucks the close of the first day. 

This accounting and segregation problem when applied to brewers in metro- 
politan centers operating from 30 to 250 city delivery trucks makes for untold 
additional recording and reconciliation work, which produces nothing but an 
artificial basis of control from which both brewer and Government inspectors 
must work. 

How this situation can be corrected with less work for both parties and a better 
overall control of taxpayment will be covered after situation 5 indicated above 
is discussed. 

Situation 5 is peculiar to brewers who do not have railroad sidings adjacent 
to their brewery premises, such as Pabst-Milwaukee, Blatz-Milwaukee, and Pabst- 
Newark and many others. Such brewers must move many trailer loads from 
the brewery premises shipping platform to a private rail-loading depot located 
blocks from the brewery. Since tax is now considered due when the individual 
trailers leave the bottle house, it requires that a special register be made of 
the trailers removed from the premises during the brewer’s business day (between 
7 a. m. of one day and 6:59 a. m. of the next). Tax is now being paid on such 
trailer removals, which trailers of course only represent floating shipping plat- 
forms insofar as the brewer’s commercial and financial records are concerned. 

Let’s follow through on the daily loading and shipping of a typical brewery 
not on a railroad siding to explain why this method of taxpayment causes many 
man-hours of useless and most irritating clerical effort each day—without in any 
way protecting the revenue—and opening the door to many possibilities of error 
in daily reporting of tax. 

1. The shipping depot and yard is nine blocks from the bottle house. 

‘ 2. ave, trailers move full packages of beer to the depot and empties away 
rom it. 

3. It requires 214 to 3 trailer loads of beer to load a car. 

4. There are from 12 to 20 cars in the process of being loaded throughout the 
day. This means that at the end of any day there could be as many cars only 
partly loaded. At no time would all the trailers moved to the shipping depot 
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in a 24-hour period exactly complete a specific number of carloads. Likewise, 
the Brewer’s business day always starts out with partly loaded cars from the 
day before which will be finally loaded with trailers arriving at the depot on the 
day after loading started. 

5. No car becomes a part of the regular commercial records (invoicing) and 
sales analyses until the car is completely loaded, closed, and sealed, and receipted 
for on the bill of lading by the railroad. Hence, when the car moves and becomes 
the invoicing of, say, Wednesday, November 17, it will likely contain beer tax- 
paid in a trailer leaving the plant on November 16, with the balance of the car 
coming out of trailers that were taxpaid shortly after the opening of the business 
day on November 17 and loaded into the car early enough on the 17th to allow 
the car to be sealed and pulled out of the yards that day. 

6. The Brewer’s removal records, based on the actual quantity taken from the 
grewery premises in trailers during a 24-hour period, must be reconciled with 
his regular commercial records (invoicing) and sales analysis which cover the 
actual cars completed, sealed, and turned over to the railroad during the same 
24-hour period. It gives the effect of having to work up information for the 
same business day on two different bases. One basis furnishes the background 
for the Brewer’s entire commercial, financial, and inventory records from which 
he eventually reports and pays his Federal income taxes. The other basis gives 
him nothing but confusion in that it requires our dealing with records that have 
no other use than to merely determine a payment of tax at a point in our shipping 
process that is most illogically placed for good accounting control—and therefore 
bad for Government audit as well as for our own. 


Ill, THE SOLUTION 
° 


We must start with the premise that sales and inventories records regularly 
kept by a Brewer are as adequate and susceptible to audit as are those special 
records covering removals set up for the sole purpose of determining taxes due. 
If the latter were inadequate, the ATTD would not fail to remedy the situation— 
and one would expect no lesser activity if a Brewer’s regular sales and inventory 
records were sloppily kept. 

We would have to set up definitions and rules of procedure to pin down the 
basic transactions that would channel every movement of packaged and keg 
beer produced into and out of the finished goods inventory account—and identify 
it as a taxable or nontaxable credit. Detailed production records and monthly 
summaries of packaged beer produced would be the debit to inventory, which 
when added to the opening inventory would constitute the availability of beer 
by sizes and containers. 

1. Taxable beer delivered from inventory would arise from— 

(a) Totals of invoices billed at value showing units sold to: 

(1) Jobbers or other wholesale buyers receiving taxable merchandise 
via own truck, common carrier, or brewers over-the-road trucks, from 
brewers’ non-tax-paid stock. 

(2) Retailers and others receiving taxable deliveries from brewers 
city delivery trucks loading such trucks from brewery non-tax-paid 
stock. 

(b) Deliveries for consumption from brewers non-tax-paid stock where 
no charge is made for beer contents, but beer is taxable. 

(1) Donations, free goods, consumer sampling. 

(2) Replacements of beer damaged or spoiled in the hands of jobber 
or retailer or consumer. 

(c) Deliveries from brewers non-tax-paid stock to warehouses not part 
of brewery premises, for the brewers convenience or purposes. (This is to 
preclude the idea that various branch locations of brewers over the country 
would be liable for beer-tax payment based on sales out of such warehouse 
stocks. 

. Nontaxable beer delivered from inventory would arise from— 

(a) Totals of invoices billed at value showing units sold to (1) Jobbers 
or other wholesale buyers receiving nontaxable merchandise from brewers 
non-tax-paid stock (export). 

(6) Deliveries for consumption from brewers non-tax-paid stock where 
no charge is made for beer and where final destination calls for tax-free 
beer. 


(c) Deliveries for transfer to another brewery under same ownership as 
now allowed. 
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(d) Removals for laboratory samples as now allowed. 

(e) Removal of beer unfit for beverage use as now allowed. 

(f) Casualty losses in packaging department as now allowed. 

(g) Breakage and unlocated differences determined by a periodic physical 
inventory. 

(h) Beer consumed on the premises. 

Since the inventory of each sized type package is the point of control for the 
brewer, it follows that a detailed analysis of such regular and permanent financial 
record would furnish a mutually acceptable point from which both Government 
and brewer could start their control of tax determination. Such records repre- 
sent the number of units charged into an inventory, while the details of credits 
to the inventor are covered by the above classifications of sales and removals 
other than for sale. 

3. Inventory of packaged non-tax-paid beer would include— 

(a) Packaged beer in brewery bottle house, keg filling department, and in 
any other part of brewery premises where regulations allow its storage. 

(b) Undelivered beer on brewery’s own city delivery trucks. 

(c) Unshipped beer in rail cars loaded or partially loaded standing on 
sidings on brewery premises, where such cars have not been released to the 
railroad or billed to the customer. 

(ad) Beer on trailers or trucks destined for, or at rail sidings or private 
depots not located on brewery premises. 

(e) Unshipped beer in rail cars on sidings or private depots not located on 
brewery premises—same conditions as in (c) above. 

This inventory procedure is logical in that it considers all beer under the 
control of the brewer as being part of his inventory as long as he has not released 
it into the hands of a carrier controlled by someone other than himself. It does 
away with the physical segregation of undelivered beer returned to the brewery 
each day by city delivery trucks, and the need for reconciliation of sales as billed, 
with removals as recorded only for taxpayment purposes. 


CONCLUSION 


There is nothing unholy about beer moving out of a brewery without the tax 
being collected as of its day of movement. Regulations now allow transfers of 
beer between breweries of the same ownership across the country without tax- 
payment and require that the tax be paid at the receiving brewery. A further 
requirement is that packaged beer so transferred must be received in the packag- 
ing department in which the same type of package is produced and allows the 
mingling of such beer with locally produced beer, with tax to be paid thereon 
at time of removal as though produced there. These regulations point to the 
fact that ATTD has receded from the position that good enforcement depends on 
drawing an imaginary line where tax becomes due, if such line causes confusion 
in administration of the revenue laws. If it is reasoned that the above proce- 
dure is reasonable because the same brewer is still in control of non-tax-paid 
beer that has moved hundreds or thousands of miles (and through the medium 
of rail or truck carrier) then it is also reasonable to conclude that beer unsold 
on a city delivery truck or unshipped from an outlying rail yard is equally under 
the control of the producing brewer and should be a part of his untaxpaid 
inventory until sold. In any instance the entire matter of taxpayment now is 
the one of reporting by the brewer—and his records or integrity are no more 
questionable under the delivery (sales) basis of reporting than they are under 
the present removal system. 

An added advantage of using the brewer’s own production and inventory 
records as the point of taxpayment control is found in their tie-in with the 
Brewers Business Day. This “day” governs the summarization of all sales, 
financial, and operating records. It must follow then that the tax revenue can 
be more effectively protected by our normal business records than it can be a 
special and separate system that sets up records that are literally off base every 
day, every week, and at the end of every accounting period. If there is to be 
fraud in tax collection, it must basically occur by the removal of taxable beer 
without recording the transaction in both the brewer’s present beer tax and regu- 
lar commercial record. Fraud becomes much more difficult where commercial 
record accounting routine prescribes checks and balances and follows a logical 
procedure, incorporating the accuracy and cross check afforded by many other 
necessary operating and financial records. 
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The present tax-collection system based on records other than those generally 
accepted by the accounting profession and income-tax laws only results in con- 
fusion, unnecessary work and produce a situation that makes it almost impossible 
for an inspector to perform an independent audit. The ATTD we know is cog- 
nizant of the difficulties encountered by its inspectors in reconciling the brewer’s 
commercial shipping records with those now demanded by the removal basis. 
The exacting requirements of good accounting principles and logical points of 
control coinciding with the brewer’s operations and commercial records is long 
overdue from the standpoint of the Government as well as the brewer, and we 
respectfully request that the law be rewritten in accordance with our suggestions. 


ExnHIsit 4 


Supsect: SpecraL Recorps REQUIRED BY GOVERNMENT AND THETR RELATION TO 
THE BREWER’S COMMERCIAL OF FINANCIAL RECORDS 


Regulations now prescribe that the brewer must keep a special daily record 
on form 2051 which is the basis for entering end-of-month totals on revised form 
103, the latter being sent to the Assistant Regional Commissioner at the end 
of the month. 

Form 2051 covers daily entries of— 

1. Daily quantities received during month of 10 kinds of brewing materials. 

2. Daily quantities of each used in brewing. 

3. Daily transactions of beer produced and removed (in 31 separate 
columns) all packages requiring conversion into equivalent 31-gallon barrels. 

4. Bottling house inventory split between non-tax-paid beer and returned 
undelivered beer. 

In general this form is a complete daily duplication of the brewer’s commercial 
records he must maintain in order to know his raw materials inventory require- 
ments and usage. Furthermore because of the Government’s requirement that 
all beer is taxable on removal (rather than delivery (sale) ), part 3 introduces 
a completely artificial record of beer transactions that require untold additional 
amounts of daily clerical work. Even if the beer transactions required to be 
entered thereon daily would be predicated on deliveries (sales) it would still be 
a complete duplication of records which the brewer must keep in order to run 
his business. (All of which has been explained in the arguments in favor of 
taxing beer on delivery (sales).) 

Reference is now made to the duplication in specific parts of form 2051. 

(a) Parts 1 and 2: Materials Received and Used: Every brewer must record 
for his own purposes his purchases of each kind of material in dollars, with the 
units acquired being a natural subsidiary entry into his inventories. He uses 
this to determine the value per bushel or pound of the material charged into the 
cost of brewing in any 1 month. 

(b) Part 3: Transactions in Beer—Bulk: He must likewise record for his 
own purposes the individual brews produced, their specific gravity (Balling) 
and number of barrels, and must account for transfers of beer from cellars. He 
may or may not wish to use meters for this purpose. 

(c) Part 3: Transactions in Beer—Packaged: The brewer for his own pur- 
pose must keep detailed inventory accounts for each size and type of package 
to account for his production, shipments, and inventory on hand. The only way 
it has utility value is to carry it in units of a particular package. It is an utterly 
useless operation to convert all packages into 31-gallon barrels each day merely 
to post the data onto form 2051 as now required. This form is only a memo- 
randum record and can be made to reflect whatever volume the brewer wants 
to show. It can be made to balance within itself—and can only be proven fradu- 
lent by checking it with the brewer’s inventory and delivery (sales) records. 
The same remarks pertain to materials received and used in parts 1 and 2. 

Form 103 (revised) is a reasonable record and can be filled in monthly from 
the monthly totals as reflected by the brewer’s commercial records. The brewer 
would have to summarize the monthly totals of beer transactions and materials 
received and used from his book inventories to fill in parts 1 and 2 and such 
working papers as prepared by him would be directly traceable into his financial 
accounts. Contrast that with merely a mathematical accuracy check afforded 
by the inspectors reviewing the remorandum records written onto form 2051. 
The proof of the effectiveness of using the brewer’s commercial records is found 
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in the experience of the ATTD who suspected fraud on the part of a brewer but 
could not prove it from the records required by the Government. When fraud 
was finally established, the department admitted that it was done by examining 
the brewers own sales records. 

Particular attention is called to an additional requirement of form 2051 which 
requires : 

(a) A daily calculation of the specific gravity (Bolling) of each day’s 
brewing. 
(b) Specific gravity (Bolling) and percent of alcohol in beer— 
(1) Transferred to bottling house 
(2) Transferred to other breweries, untaxpaid 
(3) Received from other breweries, untaxpaid 
(4) Sold or removed, subject to tax. 

The data required for (@) above, when necessary to prove fraud, is available 
in the brewer’s daily brewing records and should not require the calculation of a 
daily composite percentage. If and when such data is required by the Govern- 
ment, the brewer can be expected to do it as accurately as it would have been 
done originally only for posting to a required record. 

Insofar as the percentage Bolling and alcoholic content are concerned as to 
beer transferred to bottle house, or to other breweries of same ownership, or sold 
or received from other breweries, there is no reference in the law or regulations 
as to the necessity for furnishing this data. It is a tremendous clerical job which, 
as recorded on this form, will prove nothing that would detect a brewer intent 
on fraud. 

We would suggest that Deputy Commissioner of Internal Revenue Webster’s 
opinion be obtained as to the effectiveness of form 2051 in proving fraud, remem- 
bering that the entries on this form constitute memorandum records which can 
be adjusted before entry to show whatever set of data is necessary to prevent 
any fraud from being discovered. 


Mr. Kuve. Our committee feels that these changes in the regulations 
could have been made under the present law and would have greatly 
relieved the industry and the Government from the necessity of com- 
plying with or enforcing the present regulations, which are admittedly 
outmoded. We hope that they will be approved and issued without 
further delay. 

Aside from the regulation changes which could be made without 
changes in the law, we propose, in order to simplify and better assure 
collection and protection of the revenue, certain changes in the law 
which are attached hereto, marked “Exhibit 2.” 

I should like to discuss briefly these proposed changes in the law 
as recommended by your committee. 

Section 5051 (a): This proposal places the incidence of the tax on 
deliveries rather than on removals, the present basis of the tax. 

In short, Mr. Chairman, we would lke to use our regular commer- 
cial records, and from them determine the tax we owe the Government. 

We believe the ATTD agrees that the revenue is just as well, if not 
better, protected by the new method. It will eliminate a series of extra 
records we are now compelled to maintain and make use of the com- 
mercial records of the brewer, as Mr. R. C. Zimmerman, vice president 
and controller of the Pabst Brewing Co., will explain later on in detail 
as in exhibit 3 attached hereto. 

Section 5051 (c): This proposal specifically prohibits the assess- 
ment of the tax on the basis of beer meter readings, except in cases 
of fraud. 

It parallels the present section 5051 (b), which prohibits the assess- 
aa of the tax on the basis of materials used, except in the case of 

raud. 
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Beer meters are by no means infallible and their calibration places 
a heavy cost burden on the Government; mechanical deviations as 
high as 214 percent are on record. 

Losses of beer subsequent to the passage through the meters occur- 
ring in the racking and packaging departments cannot possibly be 
accurately and reliably accounted for. 

The basis of the tax is presently on the “removal” of beer, and under 
our proposed section 5051 (a) will be on the “delivery” of beer. 
Meters are at best only an approximate yardstick for the measure- 
ment of the tax liability. 

Mr. Mason. May I interrupt a moment to get a clearer picture of 
that, Mr. Chairman? 

Mr. Foranp. You may. 

Mr. Mason. Your removal records are based on this metering rec- 
ord, is that it? 

Mr. Kiue. No. The metering record is no longer in effect but the 
removal records require us to maintain records that are no part of our 
regular poliasseeeal records and applies to a forced system of records 
that covers beer removed from the premises and may later be returned 
to the premises. When we pay our tax on removal, there is a terrific 
amount of confusion. If we were to pay tax on delivery, that is a tax 
on the sale of the beer, we could use our regular commercial records 
just as we do for our income tax records. 

Mr. Mason. Do you ever remove beer from the premises without 
making a sale of that beer? 

Mr. Kiva. Yes, on occasion we may send out a truck for delivery of 
beer and the truck comes back without having disposed of its entire 
load. So you have a forced system of records that bear no relation to 
your commercial records. 

Mr. Mason. That is specific. I can picture that. 

Mr. Foranp. Right at that point, how about the removal of beer, 
being given to an organization that has a picnic, for instance? 

Mr. Kiuc. We pay a tax on that. 

Mr. Foranp. Because that would be a delivery ? 

Mr. Kuvuca. That is correct, sir. It will save the Government and 
us a great deal of record keeping and checking of records and what 
we call artificial records that are made up specifically for this purpose 
and bear no relationship to the regular commercial records. 

This section 5051 (c) will be unnecessary if Congress accepts our 
proposal to amend section 5552, 

Section 5052 (d): This subsection merely defines the term “deliv- 
ery” as used in our proposal with respect to section 5051 (a). 

ATTD officials have reviewed this definition, and we understand 
they agree to the terminology thereof in the event Congress accepts 
the “delivery” method of taxation. 

Sections 5053 and 5055: This merely changes the term “removed” 
to “delivered.” 

Tt is a technical change to conform with the method of taxation on 
“delivery” in section 5051 (a). 

Section 5061: This proposal eliminates from subsections (a) and 
(b) the reference to beer, and adds subsection (c) to provide spe- 
cifically that the tax on beer is to be paid by return on the 15th day of 
the month to cover the tax liability for the preceding month. 
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Most excise taxes are paid with periodical returns. There appears 
to be no reason why the brewing industry should be compelled to pay 
its excise taxes daily when nearly all of the many other excise tax- 

ayers are afforded the convenience of paying their excise taxes on the 
basis of periodical returns. 

Section 5057 (c) : This proposal provides for the refund of the tax 
on beer removed from the market because it was damaged or destroyed 
while in the hands of a common or contract carrier en route to the 
purchaser. } 

The present law permits such refund if the title had not — from 
the brewer at the time the beer is removed from the market. 

This privilege is here extended to cover beer not yet accepted by the 
purchaser, although the title, as is the usual practice, had passed from 
the brewer to the purchaser with the transfer of possession of the beer 
to a common or contract carrier. ; 

The proposal aims to cover damage or destruction through accident, 
fire, freezing, flood, hurricanes, et cetera, while the product is still in 
transit. 

Section 5402: This proposal would define a brewery as a place 
where beer is produced and packaged, or where beer is produced, or 
where beer is packaged. 

This would clarify the present law defining a brewery. 

Section 5411: The proposal deletes the last sentence of this section 
of the present law. 

The deleted sentence provides that “bottling houses” shall be a 
“separate portion of the brewery designated for that purpose.” 

The former reasons for the separation are now inapplicable since 
the transfer of beer through meters to the bottling house no longer 
forms the basis of payment of the tax. 

Section 5412: Our proposal deletes the specific enumeration of con- 
tainers. 

While “hogsheads” are now entirely obsolete, they are specifically 
enumerated in the present law, whereas possibly more modern pack- 
ages that are found to be advantageous to the industry may not be 
permitted as such, are not specifically enumerated. 

Section 5414: Our proposal would simply change the terminology 
from “removals” to “transfers” to correspond with our proposal on 
“deliveries” as set forth in section 5051 (a). 

Section 5415 (a): Our proposal provides for the maintenance of 
proper commercial records of deliveries and other information of 
interest to the ATTD. 

If the present method of tax payment on removals is changed to tax 
payment on deliveries, the records and reports of a brewer must like- 
wise be adjusted to the new method. 

The details will later be discussed by Mr. R. C. Zimmerman as in 
exhibit 4. 

Section 5552: Our proposal eliminates reference to “beer” from the 
present section 5552. 

Our proposal would free a brewer from the present requirement in- 
stalling or maintaining meters, tanks, pipes, et cetera. 

These requirements are not necessary for the protection of the 
revenue as the tax liability arises under the present oe on “removals” 
and under our proposed law on “delivery.” 
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Section 5556: Our proposal provides that the Secretary shall pre- 
scribe all regulations necessary for the protection of the revenue. 

We believe this proposal accurately expresses the intent of Con- 
gress as stated in the report of the Senate Committee on Finance 
accompanying H. R. 8300, 83d Congress, to which I have previously 
referred. 

Requirements that are restrictive and costly to both the Government 
and the brewer and which, in fact, do not serve to protect the revenue 
should not be given the stature of law in the form of regulation. 

For example, and this is what we are presently confronted with, we 
can see no reason why the tax authorities should be concerned with 
the type of construction, the windows, or the doors of a brewer’s 
building, nor with the exact purpose for which each room is used. 
Nor can we see any need for requiring that all joints in pipelines be 
“welded, brazed, or sweated,” nor that the taxing authorities need 
“approve” our tanks and other equipment and the materials we use 
in our buildings. 

These, Mr. Chet are hangovers from the days when alcohol 
was illegal and beer could not be marketed. Today, when the product 
is legal, all that should be necessary, we contend, is a regulation which 
requires us to report and pay our taxes. 

" Rections 5673 and 5674: The purpose of these proposals is simply 
to change the terminology from “removals” to “deliveries” in con- 
formity with our proposal on section 5051 (a). 

Mr. Chairman, I will not take the time of the committee to discuss 
these other exhibits which we have appended, but this concludes my 
remarks and I should like to have these exhibits made a part of the 
record. 

Mr. Foranp. That has already been done, I believe. 

Mr. Hester. Mr. Chairman, may I allude to Mr. Klug’s statement 
with respect to construction and the welding, and so forth and so on, of 
the buildings? 

That is in the regulations today solely for the purpose of assuring— 
just imagine, it’s ridiculous to us and I think it would be ridiculous 
to you—to assure the Treasury that the brewer will pay his excise 
taxes, 

The Internal Revenue Department does not worry about the brewer 
paying his income taxes. 

I would just like to say one more word before we conclude. We 
understand that the Treasury Department is going to recommend to 
you legislation which will allow brewers and wholesalers and retailers 
to recover their tax losses on goods destroyed in the recent hurricane 
in Pennsylvania, New Jersey, and New England. 

Mr. Foranp. That was told to us by Mr. Avis—that they are work- 
ing on that. 

Mr. Hester. That they are going to recommend that to you? 

Mr. Foranp. T understand they are. 

Mr. Hester. If they do not recommend that to you, is it your inten- 
tion to recommend such legislation ? 

Mr. Foranp. Well, as to the recommendations the committee will 
make, it is diffienlt to say at the present time, but that is one of the 
subjects that will be given very serious consideration, because it was 
brought to my attention back home by some of our brewers before I 
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left there, and I suggested to them that if something was not done 
between now and the first of the year to remind me of it early in 
December and I certainly would into it. 

Mr. Hester. I see. 

Mr. Kuve. Mr. Chairman, in the interest of conserving time also, 
I have referred in my testimony to Mr. Zimmerman’s statements. 
They are contained in detail in exhibits 3 and 4, and with the com- 
mittee’s acceptance of those it will not be necessary for him to testify 
on those. 

Mr. Hester. Thank you very much. 

Mr. Owen. Thank you. 

Mr. Foranp. We thank you, gentlemen. 

Mr. Kuve. Thank you. 

Mr. Foranp. The next witness is Mr. J. George Greenberg. 

The Chair understands that Mr. Greenberg’s statement will be 
included in the record and that he will not appear here personally. 

(The statement referred to follows :) 


MEMORANDUM SUBMITTED BY THE ASSOCIATED F'uR MANUFACTURERS, INC. 


This memorandum is submitted by the Associated Fur Manufacturers, Inc., 
in support of its appeal to the Subcommittee on Excise Tax, Technical and 
Administrative Problems of the Committee on Ways and Means of the House 
of Representatives of the United States, for the elimination of certain incon- 
sistencies and discriminatory provisions of the 10-percent excise tax on the sale 
at retail of articles made of fur or of which such fur is a component material. 


STATEMENT OF FACTS 


The Associated Fur Manufacturers, Inc., is a New York State membership 
corporation, comprising about 600 individuals, partnerships, and corporations 
engaged in the manufacture of fur wearing apparel. All the members of the 
association have manufacturing establishments located in the city of New York, 
and between them they produce about 75 percent of all the fur wearing apparel 
that is manufactured in the United States. 

The 10-percent excise tax on furs is one of the so-called retail excise taxes; 
that is, the tax is imposed upon the retail selling price of articles made of fur. 

The tax also attaches to articles of which fur is a component material— 

(a) According to the original enactment, “when such fur is a com- 
ponent material of chief value,” and now 

(bv) By virtue of a subsequent amendment of the law, known as the 
McCarthy amendment, “when the value of such fur component exceeds 
three times the value of the next most valuable component material.” 

“Articles made of fur” have been defined as those articles made entirely of 
fur, or those of which the entire external portion (except buttons, trimmings, 
and aecessories) consists entirely of fur. 

“Articles of which fur is a component material,” are all other articles 
of which fur forms a part. 

The significance of these definitions, and the application of the statute in 
accordance with them, has led to an inconsistent and inequitable situation, as 
will hereinafter more fully appear, which should be corrected. 

So much has been said and printed about excise taxes in general and about 
the iniquity and inequity of the excise tax on furs in particular, that we 
do not believe it is necessary to dwell upon the background of this tax or to 
do more than point out the fact that the intolerable burden which it imposes 
upon the fur industry and upon consumers and potential consumers of fur 
wearing apparel alike, was born of the need for revenue, at a time when our 
national economy was virtually on a wartime basis and when the expansion of 
our military preparations made it necessary for the Government to tap every 
possible source of income. Hardships which had to be borne and injustices 
which had to be overlooked under those conditions, should be reviewed at 
this time, in the light of changed conditions, and wherever possible, economic 
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burdens should be so redistributed as to eliminate or at least minimize 
prejudice and discrimination. 

We do not propose to repeat all that has been urged at one time or another 
about the unreasonableness and the discriminatory nature of this tax, nor do we 
propose to restate those considerations which have resulted in diminishing the 
return to the Government from the proceeds of this tax, by virtue of reduced 
sales of fur articles to the point where the drain on the Federal Treasury result- 
ing from reduced income-tax receipts and from disbursements for welfare and 
unemployment-insurance payments, to those who normally derive their livelihood 
from the industry exceeds the receipts. 

However, there are several glaring inconsistencies in the application and ad- 
ministration of this tax which should be summarily corrected, and we intend 
pointing them up under the following heads: 

I. Some fur garments are subject to tax, while other substantially identical 
fur garments are not subject to the tax. 

II. Fur wearing apparel is subject to tax, whereas garments made of other 
materials, comparable in use and appearance and sold in competition with such 
fur articles, are not subject to tax. 

Ill. Furs are taxed on the fallacious theory that they constitute a luxury, 
whereas other items of wearing apparel which are unquestionably and indis- 
putably luxuries are not subject to tax, 

IV. Industrial, social, and national economic conditions which brought the tax 
on furs into being have changed to such an extent that this particular excise 
tax, that is, the 10-percent tax on the sale at retail of articles made of fur, should 
be repealed. 


Point I. The application of the tax to articles made of fur and the exemption of 
articles of which fur is a component, unless the value of the fur is more than 


three times that of the next most valuable component material, is grossly 
inconsistent 


Garments made of cloth and trimmed with fur are exempted from payment of 
the excise tax, by virtue of the so-called McCarthy amendment, so long as the 
value of the fur trimming is not greater than three times that of the cloth shell 
of the garment. 

By the same token, a cloth garment lined with fur is not subject to the tax, 
unless the value of the lining is more than three times that of the cloth shell. 

The construction of this provision of the Internal Revenue Code and the 
modification of the original language by virtue of the amendment referred to, 
has led to an anomalous result. A fur garment, regardless of whether it is a 
very costly, or a very moderate priced garment, is subject to the 10 percent tax, 
and the woman who buys such a garment must pay this tax, even though the 
purchase is for strictly utilitarian purposes, and even though the purchase is 
made strictly from the standpoint of the need for such a garment for warmth 
and comfort. Frequently, the prospective purchaser of such a garment must 
deprive herself of the protection against the cold which it would provide and 
content herself with something much less satisfactory for the purpose than a 
fur coat would be, and much less durable, because the difference in cost, repre- 
sented by the tax, is just enough to put the purchase beyond her means. On the 
other hand, a cloth garment, lavishly trimmed with fur, is tax exempt, regardless 
of the price level at which it is sold, and even though the fur may be entirely a 
concession to fashion’s demand, so long as the value ratio of fur to cloth does 
not exceed 3 to 1. 

In describing a garment as “fur trimmed” the meaning of the word “trimmed” 
has been extended far beyond the usual concept of the word. The result is that 
a fur garment conventionally made is subject to tax, but a garment substantially 
identical in the kind and quantity of fur, as well as in style and design, is tax 
free, so long as the fur is superimposed upon the cloth shell, and even though a 
casual inspection fails to reveal the difference between the two garments, pro- 
vided that some portion of the cloth, perhaps only a few square inches, is exposed 
on the outside of the garment, and the value ratio of fur to cloth is within 
the 3 to 1. 

Similarly, a conventionally made fur garment, is subject to tax, whereas 
another garment, using the same kind and amount of fur ag a lining for the 
outside cloth shell, is tax free, (subject to the 3 to 1 ratio, of course). The 
result is that the same garment may be sold “subject to tax” or “tax free”, 
depending on whether it is sold with the fur on the outside, or worn inside 
out, and sold with the fur on the inside. The Internal Revenue Department, 
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in an endeavor to meet this inconsistency in the law, has held that a “reversible” 
garment is subject to tax unless it is lined with material which is customarily 
used for lining. We respectfully submit there just isn’t any such thing. Fur 
coats are lined with cotton fabrics, wool fabrics, leather, etc, 

We don’t believe that it is necessary to belabor the point any further to 
establish the inconsistency of this provision. 


Point II. Fur garments are subject to tax, whereas garments made of other 
materials comparable in use and appearance, and sold in competition with 
such fur articles, are not subject to taw 


Furs are the only articles of wearing apparel that are subject to an excise tax. 
Fur garments are sold in competition with cloth garments. The imposition of 
a tax on fur garments, without any tax restraint on the sale of cloth garments 
in and of itself, is most inequitable and unfair. 

As we have already indicated, this inequity is emphasized and intensified 
by the fact that not only cloth garments made entirely of cloth, but cloth 
garments elaborately trimmed with costly fur, are exempt from the tax, so 
long as the value of the fur trimming does not exceed by more than three times 
the value of the cloth body. 

Research in the textile field has made great strides and in response to the 
consumers’ growing demand for untaxed cloth garments, as against taxed fur 
garments, the textile industry has produced high-pile fabrics which look like 
fur and feel like fur and are described as imitations of fur, and which yield 
garments that resemble fur garments, but which are not subject to tax. Some 
of these fabrics actually consist of fur hairs incorporated in a woven backing 
material, so that garments made therefrom are actually “fur garments” for all 
practical purposes but since the fur is not “on the hide or pelts,” they are “tax 
free.” 

It doesn’t seem necessary to offer any further illustrations of the inequitable 
result brought about by this failure to recognize the competitive nature of fur 
garments and garments made of other materials, used for the same purpose. 


Point III. Furs are taxed on the fallacious theory that they constitute a luxury, 


whereas the sale of other items of wearing apparel, which are really luxuries, 
are not subject to tar 


It is difficult to arrive at any satisfactory explanation of the reason for taxing 
fur garments and exempting all other types of wearing apparel. No one has 
ever seen fit to actually describe a fur garment as being necessarily a luxury, 
but for some reason, probably psychological, a great many people think of furs in 
terms of luxury and Sybaritic indulgence, available only to those who have lots 
of money at their disposal and can indulge their yearning for luxury and 
voluptuousness. 

Nothing can be more fantastic than this concept. Furs are no luxury. That 
statement requires no amplification. The bulk of fur garments that are sold 
in the United States are purchased for their warmth and comfort. They are 
essential to the severe winters which prevail over a very large part of our country 
and, in the light of their longer wearability, are an essential economy for those 
of our population whose incomes are classified as limited or moderate, and who 
cannot afford the cumulative expense of several cloth coats over a period of 
4 or 5 years, which is a conservative estimate of the life of the sturdy fur 
garments which comprise the bulk of moderate-priced furs. 

However, this distorted conception of furs as a luxury has brought about an 
anomalous situation, by virtue of which a moderate-priced fur coat (say from 
$100 to $200) which is bought by a working girl of limited means, with money 
that she has painstakingly saved out of her earnings, is subject to a 10-percent 
excise tax, but a cloth coat which sells for 3 or 4 times that amount, and even 
more than that, when it is lavishly trimmed with elaborate fur trimmings, is 
tax free, even though it is obviously a luxury item. 

A cheap fur coat is taxed as a luxury, but a $250 negligee, or a $500 evening 
gown, go untaxed. We could continue these illustrations indefinitely ; millinery, 
accessories, etc., it seems superfluous to belabor the point. 

It goes without saying that it is unrealistic, unreasonable, and eminently 
unfair to classify fur coats as luxuries, along with such other commodities as 
jewelry, cosmetics, etc. 

A Davy Crockett hat, made of fur, selling for $1.50 or $2, is subject to tax, 
but a lady’s dream bonnet, selling for $150 or $200, is tax free. 


68693—55——34 
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Point IV. The excise tax on furs should be repealed 


The excise tax on furs was born out of the needs of a wartime economy. Its 
unreasonableness and its discriminatory nature were as evident then, as they 
are now. The injustice of taxing wearing apparel made of fur and exempting 
every other kind of wearing apparel, was as flagrant when the tax was enacted 
ihto law as it is today. These facts have never been seriously disputed. 

However, in the urgency of the conditions which characterized the national 
economy, during the period of World War II, and the intense military prepara- 
tions which followed so closely upon the termination of hostilities at the close 
of World War II, the need for remedying the harm that was being done by this 
unreasonable, discriminatory tax, had to give way before the greater need of 
providing revenue to met the demands upon the Treasury. Now, it is time to 
review the several considerations involved in the continuance of this tax. The 
picture presented by the national economy has changed. The demands of a war- 
time economy have given way to the requirements of a nation restored to peace- 
time pursuits. The transition from a nation mobilized for war and military 
preparation, to restoration of normal industrial pursuits has been accomplished, 
and prosperity, productiveness and remunerative employment have been restored 
to our people. 

Not only is the need for revenue, derived from inequitable taxation of any 
one commodity which must compete for public favor with other comparable 
commodities that are sold without tax, no longer present, but recognition can 
be given to the fact that the returns from this discriminatory type of taxation 
have resulted in a continued decline of revenue, as is evidenced by the following 
tabulation: 


$52, 000, 000 
66, 762, 000 
85, 798, 000 
95, 706, 000 


1955 (January through June) 


(The tax rate was 20 percent until April 1954. However, by virtue of the 
quarterly payment system, part of the tax returned in April and May 1954 
represents tax at the 20-percent rate on sales made in January, February, and 
March, 1954.) 

It is worthy of note that, in the face of universal employment and prosperity in 
all manufacturing industries, the fur industry is the one industry in which 
unemployment and industrial mortality are still widespread, and the only indus- 
try, subject to excise tax, in which the returns from the tax have shrunken to 
the point of insignificance, while the corresponding returns from other taxed 
industries have continued to increase. 

The loss of revenue by reason of the decline in the sale of furs, has brought 
about a situation in which the revenue derived by the Government from this 
excise tax is more than overbalanced by the loss of the revenue which would 
flow from the collection of income taxes to be paid by those engaged in or em- 
ployed in the industry, if normal prosperity and employment were restored to 
the industry, and the drain on the National and State treasuries, flowing from 
welfare and unemployment-insurance benefit payments were terminated; a re- 
suit that would unquestionably follow repeal of this obnoxious, discriminatory, 
and unprofitable tax. 

It is respectfully urged that this committee in considering inequities arising 
out of the application and administration of the several excise taxes, should 
recognize not only the inequities which are involved in the administration of 
the excise tax on furs, but also those which are inherent in this tax by virtue 
of its discriminatory nature. 

There are many who believe that all excise taxes are discriminatory and 
that it would be advisable to repeal them and substitute some form of uniform 
sales tax which would have a universal impact. In any event, we think that 
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there can be little question but what the excise tax on furs, which places a 
burden on one form of apparel, and exempts competitive forms of apparel; 
which has brought the industry to the brink of ruin, which has created wide- 
spread unemployment in one industry in the face of universal employment and 
prosperity in all other industries, which prevents many of our citizens from 
acquiring the health- and comfort-giving qualities of a practical and useful com- 
modity, and which, instead of yielding revenue to the Government, is a drain 
upon the Public Treasury, is a bad tax and should be repealed. 
Respectfully submitted. 
ASSOCIATED FuR MANUFACTURERS, INC., 
J. GEORGE GREENBERG, 
Eavecutive Manager. 
Manrrep H. BENEDEK, Counsel. 


Mr. Foranp. That concludes the calendar for the day. At this point 
the Chair offers for inclusion in the record a letter from the American 
Municipal Association. Without objection, it will appear in the 
record. 

(The statement referred to follows :) 


AMERICAN MUNICIPAL ASSOCIATION, 
Washington 6, D. C., October 12, 1955. 
Hon. AIME FoRAND, 
Chairman, Subcommittee on Eacise Taves, 
Committee on Ways and Means, 
House Office Building, Washington, D. C. 


DEAR CHAIRMAN ForRAND: The American Municipal Association which repre- 
sents 12,000 municipalities is concerned with the administration of the Nation’s 
Federal excise taxes. At the 1950 American Municipal Congress held here in 
Washington the membership passed a resolution calling upon the Congress and 
the United States Internal Revenue Bureau to protect the traditional tax exemp- 
tions afforded to municipalities from restrictions either by statute or by admin- 
istrative ruling. 

In the light of this policy, we recommend that your committee is reviewing 
the administrative and technical problems of the excise-tax law give atten- 
tion to curbing any tendency of the Bureau of Internal Revenue to make admin- 
istrative determinations which reduce the areas of municipal exemptions. 

As a further aid to municipalities in securing the exemptions to which they 
are entitled by law, the American Municipal Association endorses the following 
recommendations made to your committee by the Excise Tax Committee of the 
National Institute of Government Purchasing: 

1. Manufacturers should be required to report as separate items in dollars and 
cents the amount of manufacturer’s excise tax which is included in the price of 
each item on the price list furnished by them to dealers and vendors. 

2. The manufacturers’ excise-tax law should be amended to direct the Bureau 
of Internal Revenue to develop a simplified system for applying for tax exemp- 
tions. 

Many cities and municipalities do not avail themselves of the excise exemp- 
tions granted under section 3442 of title 26 of the United States Code because of 
inadequate information on the extent and amount of manufacturer’s excise tax 
on an individual item supplied by a vendor. It is common practice for manu- 
facturers to include the excise tax in the prices quoted to the vendor. Since 
the tax is hidden, it is difficult for the municipality to determine the amount 
for which exemption can be claimed. The municipality must depend upon the 
vendor to determine the correct amount of tax exemption. Some vendors make 
it a practice to compensate for the hidden taxes included in the price list by 
granting a special discount. Studies of purchasing practices made by the 
National Institute of Government Purchasing reveal that a large number of 
cities receive no discounts to compensate for the hidden taxes while others 
receive the discounts on only a part of their purchases or report that the amount 
of discount varies from vendor to vendor. 

To end this confusion and inequity, it is recommended that all manufacturers 
be required to follow the practice adopted by many manufacturers of itemizing 
separately the amount of manufacturer’s excise tax on each item in a price list. 

Present procedures for administering the excise-tax exemptions are costly to 
municipalities. Regulations requiring a separate Federal excise-tax certificate 
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for each transaction result in waste of time, supplies, and file space. A certifi- 
cate of eligibility, appearing on the purchase document itself, would serve to 
protect the Government’s interest and would greatly simplify the present proce- 
dure. A number assigned to each municipality by the Bureau of Internal Revenue 
and the signature of the responsible municipal purchasing agent appearing on 
the purchase document would properly certify an exemption. Adoption of these 
recommendations will insure more equitable, economical, and smoother admin- 
istration of the Federal manufacturer’s excise-tax law. We thank you for the 
opportunity to present the views of the American Municipal Association on this 
important subject. 
Sincerely, 


PATRICK HEALY, Jr., 
Heecutive Director. 
Mr. Foranp. The committee will stand adjourned until 10 o’clock 
in the morning. 
(Whereupon, at 3 p. m., the committee recessed, to reconvene at 10 
a.m., Friday, October 14, 1955.) 
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FRIDAY, OCTOBER 14, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON Excise Tax 
TECHNICAL AND ADMINISTRATIVE PROBLEMS 
OF THE COMMITTEE ON Ways AND Mzans, 
Washington, D. C. 
The subcommittee met at 10 a. m., pursuant to recess, in the hearin 
room of the Committee on Ways and Means, Hon. Aime J. Foran 
(chairman of the subcommittee) presiding. 
Mr. Foranp. The committee will come to order. 
The first witness is Mr. E. C. Stephenson. 
Is Mr. Stephenson here? 
Will you identify yourself for the record ? 


STATEMENT OF E. C. STEPHENSON, CHAIRMAN, TAXATION 
COMMITTEE, NATIONAL RETAIL DRY GOODS ASSOCIATION 


Mr. SrerHenson. My name is E. C. Stephenson, vice president of 
the J. L. Hudson Co. in Detroit, and chairman of the taxation com- 
mittee of the National Retail Dry Goods Association. 

Mr. Foranp. Do you have a statement ? 

Mr. SrerHenson. I have a statement. 

Mr. Foranp. Will you proceed, please ? 

Mr. SrerHEenson. Permission has been requested for me to appear 
before this body in order to present the position of the National 
Retail Dry Goods Association on problems of administration in con- 
nection with retailers’ excise taxes. 

The National Retail Dry Goods Association has a membership of 
over 7,000 department and specialty stores scattered from coast 
to coast, and from the Canadian border to the most southerly bound- 
aries of our country. Its members have aggregate employment of 
several hundred thousand people and do upward of $12 billion in 
total annual sales. 

To claim that the problems of administering excise taxes at the 
retail level are more onerous than the administration of excise taxes 
at the manufacturers’ level, or any of the other types of excise taxation, 
would be difficult to sustain, but excise taxes at the retail level do 
present administration problems radically different from other types 
of excises. 

Most retailers sell 1 or more of the 4 categories of jewelry, luggage, 
cosmetics, and furs, subject to the retailers excise tax. 


527 
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The points I am going to make now have a very definite bearing 
on the administration of this tax. 

Stores sell merchandise subject to tax in many departments. In 
the average department and specialty store at least 1 department out 
of 5 is involved. In the store and its branch, where I am employed, 
there are about 500 selling departments of which about 110 carry 
merchandise subject to tax. 

Because of the vagaries of the rules for the determination of mer- 
chandise subject to tax, it is not always the same group of departments 
that are involved. 

For example, for over a year handbag departments have been selling 
woven baskets as purses, and as purses they were subject to tax. We 
found we were selling similar baskets in the houseware department, 
to be used as home decorations, storage places for sewing materials, 
and for other purposes. 

The Treasury, when ruling was requested, made such baskets subject 
to tax also. Then, to our utter amazement, we were told that the 
baskets sold in barbecue shops in which were packed the eating uten- 
sils, pans, thermos bottles, et cetera, for picnics, were taxable as 
luggage. 

The merchandise subject to the retailers’ excise tax ranges from 
about 90 percent of the merchandise carried in a department, down 
to about 2 percent. 

In my experience, no department in a department store carries 
only merchandise subject to tax. In a coat department, for example, 
a fur-trimmed coat might be subject to the tax on furs, provided that 
the fur is the component of greatest value; an untrimmed coat would 
not be subject. 

Both taxable and nontaxable merchandise are often sold in an in- 
dividual sales transaction. 

There are many items which are sold in combination and the tax 
applies only to one of the items in the combination, such as fitted 
traveling cases where the tax applies to the case and not the fittings; 
pullman slippers where the tax applies to the leather envelope pro- 
viding it has a firm closure and not to the slippers; a raincoat sold in 
a bag that has either a button or zipper closure, the tax applies to the 
bag and not to the coat, and many others. 

Stores traditionally allow discounts to employees, the clergy, 
churches, and charitable institutions, and the tax is based on the ie 
counted price to the customer. Oftentimes both taxable and nontax- 
able merchandise is sold in a single sales transaction subject to dis- 
count. 

All sales in variety stores are cash sales and are recorded on cash- 
registers. In almost all other types of retail store, cash sales are also 
recorded on cashregisters. Sales recorded on the same cashregister 
will include both taxable and nontaxable transactions and the register 
does not disclose the detail of each sale. 

Some cashregisters are equipped with keys, by means of which tax 
collected can be recorded. enmens most cashregisters in use in retail 
stores do not have such indication keys. 

In most retail stores offering such services, charge, lay-a-way, c. 0. d., 
and installment sales are documented on sales checks showing the de- 
tail of the transaction. 
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The actual administration of the collection of the tax is in the hands 
of thousands of sales clerks untrained in the complexities of excise-tax 
rulings, who rely on information printed on the price ticket to govern 
their actions. 

The information on which the sales clerks rely is furnished by execu- 
tives of the business who try earnestly to keep properly informed, but 
whose knowledge is limited by the dearth of information obtainable 
from the Treasury. 

To illustrate, to compare the practice for taxing knitting boxes with 
secure closures, with its own understanding of the law, a large chain 
department store organization shopped 13 stores in 4 cities. It found 
that 8 of the stores taxed the item; 5 did not. It shopped the same 
stores for knitting boxes with button closures. Nine stores carried the 
item ; 2 taxed it; 7 did not. 

Rulings by the Treasury are so contradictory that no one in the 
trade is sure what is right and what is wrong. 

Furthermore, such rulings are usually made by the Treasury as 
answers to a specific request made by some store executive unable to 
decide as to the taxibility of an item and are rarely, if ever, dissemi- 
nated to all retailers by the Treasury, either in the form of bulletins, or 
as additions to the regulations. 

Mr. Foranp. At this point, Mr. Stephenson, may I ask if you have 
any specific ruling in which you are now interested and have been 
waiting for the Internal Revenue, which has not been furnished ? 

Mr. Steruenson. Mr. Forand, these rulings are requested through 
our associations by all retailers and I have some illustrations of that 
in this paper. The following is a typical ruling received as an answer 
to a specific request. 

I have tried to give illustrations here because I know illustrations are 
ae for this purpose. 

his is a letter written by a Deputy Commissioner on the subject 
of beach bags and knitting bags. I will read the letter to you: 

Reference is made to your letter dated June 5, 1950, requesting information 
relative to the taxability under section 1651 of the Internal Revenue Code of 
knitting bags and beach bags for transporting bathing suits. 

It is stated that you are particularly interested in a definition of a knitting 
bag with a drawstring closure and that the beach bags in question come with 
various types of closures, such as fasteners and drawstrings and are also of the 
open type. 

So-called knitting bags which have secure closures such as drawstrings, snap 
fasteners, zippers, springs, or catches and which are similar to and suitable for 
use as handbags or other receptacles enumerated in the law, are subject to the 
tax when sold at retail. 

Beach bags, bathing-suit bags, and bags for use in carrying articles of wearing 
apparel and toilet articles are specifically named in the law, and the tax applies 
to the retail sales of such articles regardless of design, size, materials, of which 
made, or whether they are equipped with secure closures or are of the open-top 


Very truly yours, 
. Deputy Commissioner. 
Now, the See comments by the store executive seeking Epes 
Se reflects his bewilderment when attempting to get this 
ruling. e wrote to his supervisor : 
Section 4031 of the Internal Revenue Code imposes a retailers’ Federal excise 
tax on handbags and other cases, bags, and kits (without regard to size, shape, 


construction or material from which made) for use in carrying toilet articles or 
articles of wearing apparel. 
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In accordance with section 4081 of the Internal Revenue Code (which section 
corresponds to sec. 1651 of the Internal Revenue Code of 1939), the Internal 
Revenue Service ruled that so-called knitting bags with secure closures are 
subject to tax as bags for carrying toilet articles, or articles of wearing apparel, 
but that so-called knitting bags without secure closures are not subject to tax. 

On the other hand, the Internal Revenue Service in the same ruling stated 
that bags for use in carrying toilet articles or articles of wearing apparel are 
subject to tax whether or not equipped with secure closures. 

It is practically impossible to determine whether a bag would be considered 


a knitting bag so as to make the closure important in the determination of tax 
application. 


I want to assure you, gentlemen, that is a very serious problem. 


Considerable confusion exists in this area with little or no attempt by the 
Internal Revenue Service to remedy the situation. Even where a bag has a 
secure closure so many stores are not charging tax, that to do so would make 
the retailer who charges tax uncompetitive and cause him a loss of sales. On 
the other hand, failure to charge tax creates a potential tax liability. 


Now, this is a big organization; they sell literally millions of these 
items and they are in trouble. 


I have a whole list of illustrations here, if you want me to give them, 
which are all important. 


The following comments from the tax counsel of our association 
are further illustrations of the confusion which the retailer faces when 


attempting to instruct his organization as to the taxability of any 
given item: 


1. I am transmitting herewith two additional responses to your request for a 
list of troublesome excise-tax items, prepared by M. F. Ketz, of the W. T. Grant 
Co., and Floyd H. Crews, of Crews-Beggs Dry Goods Co. 

There is also submitted herewith my comments with respect to the examples 
given by Mr. Ketz: 

1. No published ruling or ruling in my files make the distinction as to taxability 
between round and oval beads. Good example of a subtle distinction. (Round, 
perforated pearlized beads are taxable; oval not taxable.) 

2. The limitation on taxability of briefcases to leather or imitation is written 
into the law itself. We cannot blame the Treasury for this one. 

3. Schoolbags are exempt since its design limits it to schoolbooks, pencils, etc., 
and could not be ordinarily used for carrying toilet articles or clothes. 

4. Great deal of confusion in the taxation of knitting bags. Private ruling 
states: 

“So-called knitting bags which have secure closures and are suitable for use 
as handbags or other receptacles are subject to tax. However, if, for example, a 
eylindrical-shaped knitting bag’ has a side or vertical zipper closing, making it 
incapable of holding the contents thereof, when opened, it is primarily a knitting 
bag rather than a handbag and is not taxable.” 

5. Exempt from tax since it cannot be used for carrying toilet articles or 
clothing. 

6. A bag which is insulated is indicative of an intention to use the bag for 
carrying milk bottles rather than toilet articles or wearing apparel. 

7. Tax status of rhinestones is very confusing. I am of the opinion that 
rhinestone belt buckles are nontaxable in accordance with Revenue ruling 98, 
although it is not specific on this point. 

8. The law specifically limits the jewelry tax to pins in which the nones- 
sential parts thereof are ornamented with precious or semiprecious stones. 


But that is not entirely complete because if the bands on the essen- 


tial parts, are over three-eighths of an inch in width, cumulative, then 
they are taxable. If they are not they are not taxable. 


9. The distinction between “fancy” barrettes and compacts is based on their 
being made of precious and semiprecious metals or imitations thereof, and 
hence worn principally for adornment; the other types of barettes and com- 
pacts are essentially for utilitarian purposes. 
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If you buy the buckle, while it is not taxable, if you buy it as a 
of the band, if it is in gold and you buy it separately, it is taxable. 


11. The law states that the tax on luggage extends to “fittings and accessories” 
included therein. “Fittings and accessories” says the Revenue Service, in- 
cludes “empty bottles, boxes, jars or tubes, creams, powders, or other cosmetics.” 
It does not include ‘‘combs, hair brushes, mirrors, and manicure implements.” 

12. The Revenue Service takes the position that a home permanent set in- 
volves the sale of a taxable preparation and a nontaxable toilet article and will 
approve a tax limited to the cost of the taxable portion if the retailer keeps 
adequate cost records. 

13. The Treasury takes the position in the case of a clock radio that the sub- 
stance of the sale is an integrated article, which is essentially purchased for 
the use of the receiving apparatus and only incidentally for the use of the clock. 


That is not always true because in the other cases where you have a 
clock with chimes the clock is taxable. 

Mr. Ketz’ list points up the following difficulties in the administra- 
tion of excises: 


1. The interpretation of the so-called basket clause contained in section 4031 
of the code which seeks to tax (in addition to specifically enumerated items) 
“other cases, bags and kits, without regard to size, shape, construction or ma- 
terial from which made for use in earrying toilet articles or wearing apparel.” 

It is apparent that only endless confusion can result in view of the countless 
number of cases, bags and kits, to determine which are used for such purposes 
and which are not. This accounts for the difficulty in classifying items 3 (carry- 
all bags), 4 (knitting bags), 5 (pencil case), 6 (diaper bag). In addition “tote” 
bags, handkerchief, lingerie, and shoe bags may be included in this category. 

2. Determining the tax in the ease of a sale of two or more items as a unit, 
one which is taxable and the other is not. In some cases, e. g., example 13 
(clock radio), it is considered an integral item and exempt. In other cases 
(example 11, fitted cases), and 12 (home-permanent kits), the cost is appor- 
tioned between the taxable and nontaxable item. In this category, could be 
included sales of luggage with “fittings and accessories.” 


Some articles are considered as fittings, others are not. 

I think you should know that the manufacturers don’t furnish this 
information gratuitously with their invoices when it comes to you. 
You have to dig it out. A lot of the retailers are little fellows and 
they just don’t have the time to dig it out. 


3. Determining the liability for tax of articles ‘“‘made of, or ornamented, 
mounted, or fitted with precious metals or imitations thereof.” Examples are 
1,7, and 9. It is difficult for stores to ascertain whether an article contains a 
precious or semiprecious stone since so many types are sold. In other cases, 
the Treasury will exempt articles if they are only “imitations” of precious stones, 
as in the case of belts and belt buckles. 


Presumably you are fully aware of the ruling that says that the 
taxability of a gold- or silver-plated item rests on whether it has one 


hundred one-thousandths inch thickness of plate. What retailer has 
the facilities to determine that? 


2. There is enclosed herewith a letter from W. J. Hamilton of the Shepard Co., 
in response to your request for “ammunition” in connection with your testimony 
before the House Ways and Means Subcommittee on October 6. 


I am taking the liberty of commenting on each one of the items 
mentioned : 


1. Clutch bag: No holding found in any published ruling referring to clutch 
bags as such. Apparently taxable as a purse or handbag under regulation 51, 
section 320.60 (e). 

2. Cosmetic purses: Held taxable in mimeograph 5661 issued in 1944. Some 


store here advertising as nontaxable or excluding the cost of fittings in computing 
tax. 
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3. Fitted brush with zipper top: No published ruling, but private rulings hold 
it taxable. Some stores do not collect tax. 


You probably have seen them. When you have a zipper on the top 
and when you open them up, you have a manicure set in the top of it. 

Mr. Foranp. What is a clutch bag? 

Mr. SrerHenson. A clutch bag is a bag which is fastened, sometimes 
it is leather, sometimes cloth, fastened with a drawstring closure. 
The ladies carry it on their arms, sometimes in their hand, like this. 
If you will, it is just a trick name used for promotional purposes to 
help sell a piece of merchandise. 

Many of the items in the stores are given a fancy name because 
it excites the curiosity of the person who wants to buy. 

Mr. Foranp. I am glad you have given that explanation. 

Mr. STEPHENSON (reading) : 


4. Key chains, a good example. No published ruling and no private ruling, 
of which I have knowledge. In my opinion a key chain is not jewelry unless it 
is made or ornamented with precious or semiprecious metals. 

5. “Tote” bags: No published ruling. The Service has vacillated on this 
item. They apparently now hold that a tote bag is taxable if it can be used 
to carry wearing apparel. Others, if manufactured with drawstrings, zippers, 
ete., or other devices which provide a secure closure suitable for use as purses 
and handbags are taxable as such. An excellent example for your purpose. 

6. Shopping bag: No published ruling. No attempt to taxpayer bags as far 
as I know. The more elaborate leather bags used permanently for shopping are 
apparently taxable as a satchel which is specifically mentioned in the law. 

7. Comb and file case: Held taxable in mimeograph 5661. 

8. Handbag initials: Taxable if made of precious metals or imitations thereof. 
Special ruling published in 1941. 

9. Religious goods: Excellent example. Great deal of confusion, particularly 
where article is of such a nature as to be usable for nonreligious as well as 
religious purposes. The customer can beat the tax in this case if he signs a 
statement that the article is being purchased solely for religious use. The 
exemption is subject to much abuse. 

10. Rabbit fur stuffed animals: No specific ruling, but is apparently covered 
in regulation 51, section 320.40 (c). Many stores are not collecting tax since 
rulings do not specifically make the fur tax applicable to toys. 

11. Scented articles: No published ruling except as mimeograph 5828 states 
that sachets are taxable. Private ruling to taxpayers held that a scented 
garment hanger, etc., is taxable, but limited to the cost assignable to the 
perfume or sachet. 


Can you imagine trying to tax the odor on a garment hanger? 


12. Sheepskin animals: No specific ruling. Old ruling issued in connection 
with sheepskin coats held not taxable if used as a protection against cold rather 
than for decorative purpose. . 

I have an article back in my briefcase in reference to sheepskin. 
It is really a dilly. 

Mr. Foranp. I believe it was mentioned by some witness pre- 
viously that if the sheepskin is used in the lining of a coat, it is not 
taxable, but if dyed and sold as mouton it is taxable. 

Mr. Sternenson. That is right. 

Here is an item of merchandise which is very popular at the present 
time. It is sheepskin. Now, if it is electrified shurling, and I don’t 
know if it is electrified, even if dyed, it is not taxable. If it is not 
electrified, it is taxable. 

-Mr. Foranp. Who is going to determine that? 

Mr. Srernenson. I don’t know, but we people in the stores are 
supposed to know. 
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Mr. Foranp. There is no ruling on that that you know of? 

Mr. SreruEnson. There is no ruling on that that we know of. 

Mr. Foranp. If you should sell it without collecting the tax and 
then the Service decides that the tax was due on it, they can go back 
retroactively and make you pay it ? 

Mr. Sreruenson. That is right. 

We don’t know if this is jewelry, or not, round pearlized beads 
fastened on a collar. 

Mr. Foranp. Are those both used as collars? 

Mr. SrerHenson. Yes. The ladies put them around their necks. 

Mr. Foranp. Have you asked for a ruling on it? 

Mr. SrerHenson. No. These are coming into the stores, tons of 
them. They are very inexpensive, $1.50. Three months from now 
they will be forgotten about and they are junk. 

Mr. Foranp. I think it will be well for your association to ask for 
a ruling on it so as to protect your people. 

Mr. STEPHENSON. Ve probably will before we get through. What 
happens is that some manufacturers get a promotional idea. He 
builds it; he interests a lot of retail store buyers to buy the thing. 
They bring them in the stores. They promote them. They sell them. 
It is out of style and they get something else. 

Sometimes you don’t even have time to ask for rulings until the 
thing is no longer a problem. Because manufacturers are constantly 
bringing out these new promotional ideas to keep generating business. 
This is one example of the thousands and thousands of questions that 
could be raised constantly. 

I will try to touch on that in just a moment. 

In general, the examples are representative of some of the problems 
involved in the administration of excises from the retailer’s point of 
view. It can also be pointed out that of all the examples cited, only 
one or two have been directly ruled on; the remainder have been left 
in the dark or covered only by reference. 

That is the end of our tax counsel’s reports. 

I have many pages of similar examples which could be recited here. 
However, the illustrations given are sufficiently numerous to point up 
the gravity of the problem of administration of excise-tax collection, 
faced by every retailer in the day-to-day conduct of his business. 

The question becomes: What is the proper solution to this problem 
of administering the retailers’ excise-tax laws? 

The rather simple sounding generic terms “jewelry, cosmetics, lug- 
gage, and furs” do not seem to encompass any great mass of items of 
merchandise. They seem to indicate a relatively small segment of the 
items offered for sale by retailers. 

In actuality they cover literally thousands of items, some clearly 
definable as being subject to tax, many more, in fact, most, are in the 
ibe zone a hai difficult to determine whether or not they are 
taxable. 

Competition has forced retailers to attempt to police each other in 
the absence of definite rulings from the Treasury. This process of 
self-policing, however, does not insure that the decisions are correct, 
of that the Federal revenue is receiving the maximum to which it is 
entitled. 

The principal cause of errors in the collection of excise taxes is igno- 
rance of the applicable rules. The word “collection” is used advisably 
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because the retailer considers himself merely the tool for the collecting 
and remitting to the Government any excise tax applicable to mer- 
chandise he offers for sale. He wants to perform his responsibility 
conscientiously, but lack of knowledge is a serious deterrent to the 
proper performance of his duty. 

Although retailers everywhere must be asking excise-tax rulings 
almost daily, and although the Department is issuing rulings in re- 
sponse to these requests, only a very small number of these rulings 
reach the knowledge of anyone other than the petitioner. 

While the magnitude of the task is fully understood, the retailer 
believes it is the responsibility and the duty of the Treasury Depart- 
ment to: 

1. Issue retailers’ excise-tax regulations revised to conform to the 
Revenue Code of 1954, and incorporate in those regulations all admin- 
istrative and interpretive rulings which now exist, carefully indexed 
by each of the four categories of the taxable merchandise, and care- 
fully defined statements of all practices and procedures now in force. 

2. Have careful studies made in order to determine all items of 
merchandise subject to tax, prepare a description of each sufficientl 
clear for any retailer to recognize the item and issue regulations whic 
include under each category of applicable merchandise lists of taxable 
items and their description. 

3. Periodically, not less frequently than bimonthly, issue revisions 
in order to incorporate new administrative and interpretive rulings 
and new items of taxable merchandise together with adequate descrip- 
tion of the items. 

4. Require all manufacturers and importers to submit new items 
of merchandise to the Department to determine taxability and require 
all manufacturers, importers, and wholesalers, to indicate on their 
invoices which item or items are taxable. 

The Department should include such new taxable items, together 
with their description, in its next revision of the regulations. 

All this will require considerable staff in the Excise Tax Division 
of the Department, but the cost of such staff should be recovered many 
times over from increased tax revenue paid in by properly informed 
taxpayers. 

Audit problems peculiar to retail establishments: The audit of 
retailers’ excise taxes for medium and large establishments, such as 
department, chain, mail order, and variety stores, presents special 
enforcement problems. In such cases the character of the establish- 
ment virtually rules out the possibility of willful evasion. 

Our store will make some 37 million individual sales this year. 
There will probably be somewhere between 3 and 4 million sales trans- 
actions of taxable merchandise. 

If we wanted to be perfect about this thing, it would be too much 
trouble, even if we wanted to and we are in the hands of too many 
people. 

Negitatat, in the accepted meaning of the term, would be equally 
remote. In actual practice, the enforcement problem is to determine 
if the taxpayer is understating his proper tax liability due to ignor- 
ance or misunderstanding, or because of carelessness on the part of 
his employees. 

Because of the very myriad of individual transactions involved, it 
becomes apparent that the examination of such returns must depend 
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upon the two common auditing techniques universally applied under 
such circumstances : 

1. Examination of procedures; and 

2. Test checking by random sample. 

An understatement of excise-tax liability caused by ignorance will 
ordinarily be detected by a careful review of internal operating 
instructions and procedures. This may be sho acc Ae by an 
examination of the actual price-tagged operations to determine if 
the operating instructions are being faithfully and accurately executed. 

Underpayment due to neglect or carelessness on the part of sales 
clerks can only be determined by random sampling processes. In this 
connection, the Service may wish to consider the use of a technique 
commonly employed by the stores themselves in auditing and evaluat- 
ing the activities of their sales force. 

Reaploying the services of trained shoppers such as those furnished 
by well-known Willmark organization, actual purchases are consum- 
mated, the activities of the sales clerk carefully noted, and the trans- 
actions traded through the book of account. 

By making purchases of taxable merchandise in stores under exami- 
nation, a revenue agent could determine if the article is correctly 
tagged, if tax was collected, and if the transaction was properly 
recorded to insure remittance of the tax to the Government. 

Suggestions for improved excise-tax enforcement: In making pur- 
chases of taxable merchandise in stores under examination, a repre- 
sentative list of products should be purchased and a representative 
number of departments or individuals within such stores should be 
“shopped” so as to present a fair and equitable appraisal of conditions 
within such stores with reference to the handling of the taxes in 
question. 

Deficiencies based upon this type of examination should be deter- 
mined on the basis of individual transactions of the same type sub- 
jected to random sample and not by resort to the use of unweighted 
ratios of sales dollars or number of employees audited, to total sales 
dollars or employees. 

Sometimes you find they missed on $10 worth of sales and they have 
a thousand dollars so they ratio the tax accordingly on deficiencies. 

The practice of applying a short time test of current operations, 
to full-year operations for several prior years is unfair and unsound. 
The mix of taxable and nontaxable merchandise in any department of 
any store is never static. There is always constant change as manu- 
facturers produce new items with new promotional appeal or to meet 
the most recent style changes. 

The present policy of the Treasury of examining several years’ 
excise-tax returns together with the above-described method of deter- 
mining deficiencies in the taxpayment places an unduly heavy finan- 
cial hazard on the store under examination. 

Corrected and simplified methods of audit as outlined herein made 
more frequently, together with a shortening of the statute of limi- 
tations for the assessment of excise-tax deficiencies from 4 years to, 
say, 2 years, would remove the financial hazard resulting from audits. 

Better informed retailers, guided by authoritative regulations and 
interpretative rulings issued in such form and frequency that there 1s 
no legitimate excuse for lack of knowledge, will do an intelligent, more 
nearly correct job of collecting and reporting. 
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Because of an improved reporting, the job of the revenue agents 
charged with audit responsibility wil be simplified and the retailers 
financial hazard resulting from such audits, made more frequently, 
will be materially lessened. 

I should like to make one more comment, if I may, with your in- 
dulgence. I do this in spite of the fact that I know these hearings are 
limited to administrative problems and not to rates. But one of the 
witnesses who appeared here took the opportunity to advocate again a 
broad-based excise tax at the manufacturers’ level, uniform rate and 
I want to reaffirm the opposition of our association to any extension 
of excise taxes, in fact, the excise taxes themselves. 

As our good friend, Mr. Mason, knows, we retailers are thoroughly 
opposed to such forms of taxation. 

Thank you for your indulgence. 

Mr. Foranp. We appreciate very much the information you have 
given the committee, Mr. Stephenson. 

Do you have any questions? 

Mr. Mason. No, no questions. 

Mr. Foranp. The next witness is W. Brooks George. 

Will you identify yourself for the record, and the capacity in which 
you appear? 


STATEMENT OF W. BROOKS GEORGE, EXECUTIVE VICE PRESIDENT, 
LARUS & BROS. CO., INC., RICHMOND, VA., ON BEHALF OF 
ASSOCIATED TOBACCO MANUFACTURERS 


Mr. Grorce. Mr. Chairman and gentlemen of the committee, my 
name is W. Brooks George, of Richmond, Va. I am executive vice 
president of Larus & Bros. Co., Inc., of that city, manufacturers of 
Edgeworth smoking tobacco, and other high-grade tobacco products, 
since 1877. 

I am appearing in behalf of Associated Tobacco Manufacturers, a 
trade association comprising 19 manufacturers of virtually every 
type of tobacco product. 

This opportunity to appear before you gentlemen is greatly appre- 
ciated because we believe that the time has come to seek the aid of 
the Congress in implementing by legislation the directive given to 
the Secretary of the Treasury in H. R. 8300. 

When this constructive bill became Public Law 591, chapter 736, on 
August 16, 1954, there was much rejoicing on the part of cigarette and 
tobacco manufacturers. Here, at last, the day had arrived when the 
burdensome yoke of prepaying the Federal excise tax would be lifted. 
No longer would the tobacco industry suffer discriminatory treatment 
by being required to tie up so much of its available working capital 
or borrow additional capital to finance the payment of tax, to the 
extent of $150 million to $200 million, prior to the manufacture of its 
products. 

From now on, tobacco manufacturers would pay their excise taxes 
on a return basis, just as most other manufacturers whose products 
are subject to excise taxation. 

That was the situation in August 1954. 

Fourteen months later we find ourselves still prepaying the tax. 
As we look at the facsimiles of DeWitt Clinton, John é. Adams, 
Henry Clay, and other decorative engravings on the little blue rev- 
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enue stamps, we wonder how much longer our truly American industry 
will continue to receive second-class treatment at the hands of the 
Treasury Department. 

The transition from prepaying the tax to the return system would 
not result in any loss of revenue, as such, and for this reason we can- 
not understand why the Secretary of the Treasury has been so reluc- 
tant to comply with the directive of the Congress. 

It has been stated before this committee that the lag in collection of 
revenue from tobacco would amount to $270 million if this industry 
were to file returns on a monthly basis. We cannot agree with this 
estimate, since under such a system the average lag would be 45 days, 
representing approximately $200 million. Mind you, this is a lag— 
not a loss. 

Obviously, consideration has not been given to certain other factors 
which wad accompany the changeover from the present system of 
prepayment to a return system. These are worthy of emphatic 
mention. 

For example, whereas the lag would be felt only in the first month 
in which the return system became effective, the Government would 
benefit each year through increases in income-tax payments by the 
industry as the result of elimination of interest payments on borrowed 
capital which are now deductible for income-tax purposes. 

In addition to this increased revenue, the Government will save the 
present cost of the printing, transportation, storage, handling, and 
sale of present tobacco tax stamps, approximately $5 million each 
ear. 

, It would not take too long for this increase in revenue and saving 
to the Government to compensate for any lag which might result 
from the institution of the return system. In fact, gentlemen, the 
adoption of a return system for tobacco taxes would pave the way for 
future increases in revenue from this source. 

We come before you now to respectfully urge that you gentlemen 
give further consideration to the problem of the prepayment of tax 
by the tobacco industry and the present inequality of collecting to- 
bacco taxes by the sale of stamps, when the Federal excise tax on some 
27 other commodities and services is collected on the basis of quarterly 
returns and monthly payments, 

We submit that this can be accomplished by a revision of section 
5703 (a) of the Internal Revenue Code of 1954 to eliminate the dis- 
cretionary powers granted therein to the Secretary of the Treasury 
and provide in the code the specific date on which the return system 
would become effective and atin the return must be filed. 

We recommend that the tobacco industry be placed on a quarterly 
return basis with monthly payments, effective April 1, 1956. 

Mr. Foranp. Does that conclude your statement ? 

Mr. Grorer. Yes, Mr. Chairman. 

Mr. Foranp. You make reference on page 2 here to the Treasury 
estimate of $270 million loss which actually would not be a loss except 
when you closed the books as the end of one year and pick up in the 
next year. 

So instead of being a loss, it would be a delay. 

Mr. Grorce. That is correct. 

Mr, Foranp. But it would mean a great deal to the industry ? 
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Mr. Grorce. It certainly would. We have been working many 
years for it. 

Mr. Foranp. But it would disturb Mr. Humphrey in his attempt to 
balance the budget. 

Mr. Grorcre. We do not think it is fair to discriminate against the 
tobacco industry because last year, according to the record, our in- 
dustry paid in $1,570 million. That is right much rs 4 4 

Mr. Foranp. We are in full agreement that there would be no loss, 
but the idea, as far as I know, the only argument against this change 
at the present time is the position of the budget. 

Frankly, I do not expect they are going to balance the budget any- 
way. 

ne there any questions, Mr. Mason ? 

Mr. Mason. Yes, Mr. Chairman. 

Of course, this excise tax thing is a stepchild. It has been ignored 
by this committee by administration after administration, and we 
gave orders in 8300 that the Revenue Department should place it on 
a return basis rather than upon the stamp basis. Those orders so 
far have only been carried out in connection with beer, I believe. 

Now, your contention is that we ought to put a date line on that and 
say “April 1 next year, put it into effect, or else”; is that it? 

Mr. Grorce. We ak like to get it as soon as we can Mr. Mason. 

Mr. Mason. Well, of course there is a point in connection with the 
Treasury and that is if this 40- or 45-day delay is made, instead of the 
industry borrowing money to pay their taxes in advance and paying 
interest on it, the Federal Government would have to borrow money 
and pay interest on it to meet its obligations. 

So that I suppose is the main reason the Revenue Department has 
hesitated to put this into effect so far, 

Personally, I feel, and I have said 6 months ago, that we are goin 
to balance the budget, and we can put this into effect by next / oil, 
and we should put it into effect by next April. That is my position. 

That is all, Mr. Chairman. 

Mr. George. Thank you very much, Mr. Mason, for your very val- 
uable comment. 

Mr. Foranp. We thank you very much, Mr. George. 

Mr. Grorer. Thank you, Mr. Forand. 

Mr. Foranp. The next witness is Mr. Bowman Gray. 

Will you identify yourself for the record, please. Give your name 
and the capacity in which you appear. 


STATEMENT OF BOWMAN GRAY, EXECUTIVE VICE PRESIDENT, 
R. J. REYNOLDS TOBACCO CO. 


Mr. Gray. Mr. Chairman, I am Bowman Gray. I am executive 
vice president of the R. J. Reynolds Tobacco Co., Winston-Salem, 
N.C. 

Mr. Foranp. You may proceed, sir. 

Mr. Gray. In view of Mr. George’s presentation here, and in view 
of your great familiarity with the background of this question, with 
your permission I will file my statement, but I would like to make 
4 points in connection with this problem which may be in the hands of 
1 or 2 of the questions raised already. 
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Mr. Foranp. Without objection, your statement will be placed in 
the record. ‘ 
(The statement referred to is as follows :) 


STATEMENT OF BowMAN GRAY, EXECUTIVE VICE PRESIDENT OF R. J. REYNOLDS 
Topacco Co. 


Mr. Chairman and members of the subcommittee, R. J. Reynolds Tobacco Co. 
is one of the principal cigarette manufacturing companies in the United States, 
and during the fiscal year ended June 30, 1955, paid to the Government approxi- 
mately $380 million in cigarette excise taxes. During this period the Federal 
Government reported collections of $1,504 million from cigarette excise taxes, 
which represented 95%, percent of all excise taxes collected from cigarettes and 
tobacco products, including cigars. 

All of these taxes, as Mr. Avis, Director of the Alcohol and Tobacco Tax Divi- 
sion of the Internal Revenue Service, and other witnesses have pointed out to 
you, were collected from cigarette, cigar, and tobacco manufacturers prior to the 
removal of the manufactured products from the manufacturing premises, by the 
sale to them of stamps which must be affixed to the products at the manufacturing 

lants. 

. The Internal Revenue Code of 1954 revised the chapter dealing with cigarettes, 
cigars, and tobacco products, and provided that the taxes imposed on these prod- 
ucts should be paid by the manufacturer by return with the duty of promulgating 
the necessary regulations being placed on the Secretary. It further provided that 
the tax should continue to be paid by stamp until the Secretary should provide 
for a return system. This placed the tobacco industry in the position of having a 
law comparable with the great majority of the other excise taxpayers who paid 
approximately $4.8 billion in excise taxes to the Federal Government last year, 
except that it was left to the Secretary to institute a return system for the indus- 
try. These other excise-tax payers report quarterly and make payment on the 
30th day of the month succeeding the month in which the products are sold. 

Prior to the enactment of the Internal Revenue Code of 1954, representatives 
from our company had worked with the Tobacco Tax Unit in revising the 
chapter dealing with taxes on cigarettes, cigars, and tobacco products with the 
primary objective of getting away from the antiquated system requiring the 
purchase of stamps, and instituting a system consistent with other excise tax 
laws, modern business requirements, and realistic regulatory controls. We felt 
that progress had been made when Congress saw fit to place the tobacco industry 
in a position comparable to other excise taxpayers. It was hoped that since the 
antiquated stamp system was no longer required, the Secretary would promptly 
adopt regulations providing for the return system. 

The Secretary, however, has not seen fit to do this and R. J. Reynolds Tobacco 
Co. has had to continue to finance about 28 days’ stamp purchases before it 
begins to receive reimbursement from its customers. This is true since it carries 
approximately 2 weeks’ inventory of stamped products and the average time 
between shipment date and payment by the customer is 14 days. Its average 
daily (calendar day) purchase of stamps exceeds $1 million. In recent years, 
the company has had to borrow this tax money at considerable expense to its 
stockholders. 

In our first meeting with Treasury representatives after enactment of the 
revised cigarette, cigar, and tobacco tax chapter, the attitude of the Treasury 
Department was that the Government would be willing to provide for a return 
system of payment but for the fact that the Treasury did not feel that it could 
absorb in the fiscal year 1955 the revenue lag that would result from this system. 
it was suggested that the industry would be willing temporarily to make a final 
payment about June 25 which would include payment for all removals for the 
entire month of June, thus completing payment in full for the entire fiscal year. 
It was then suggested to us that the real reason for not providing a return sys- 
tem for the industry was that it would mean a revenue loss to the Treasury, in 
that the Treasury might find it necessary to borrow money to provide the cash 
that it now receives daily from the sale of cigarette, cigar, and tobacco tax 
stamps. In answer to this, we have pointed out that there would in fact be a 
revenue gain to the Treasury from a monthly return system. 

It may be true that there would be an increase in the amount of interest paid 
hy the Government on borrowings, but this would be more than offset by its gain 
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from the elimination of stamps, which currently cost the Government something 
in excess of $5 million for printing and delivery costs, and increased revenue 
from cigarette manufacturing companies in the form of income taxes. This last 
gain could be brought about by the elimination by the companies of interest 
charges attributable to financing their present purchases of cigarette stamps. 
In our case alone, these interest charges amount to almost $2 million a year, and 
since we do approximately 25 percent of the cigarette business, we would as- 
sume that this charge for the industry would be approximately $8 million. The 
increased income tax accuring to the Government from the elmination of this 
charge would amount to about $4 million. 

We believe that the cigarette and tobacco industry is entitled to fair and equal 
treatment in the collection of excise taxes imposed on it, and we think that Con- 
gress recognized this principle when it enacted chapter 52 of the Internal Revenue 
Code of 1954. The majority of Federal excise taxpayers are required to make 
payment on the last day of the month succeeding the month for which payment 
is made, and this is all that we ask for even though the tax would still accrue on 
removal of the product from the manufacturing plant, rather than at the time 
of its sale. In view of the Treasury’s apparent unwillingness to grant equality 
of treatment in the collection of this burdensome tax, we respectfully ask that 
this subcommittee recommend to the Committee on Ways and Means that section 
5703 (a) of the Internal Revenue Code of 1954 be amended to specifically require 
a monthly return system for the tobacco industry, with the necessary payments 
of cigarette, cigar, and tobacco taxes to be required on the last day of the month 
following that for which the return is made. 

A copy of a suitable amendment to section 5703 (a) has been prepared and is 
attached to this statement. 


SUGGESTED AMENDMENT TO CHAPTER 52 OF THE INTERNAL REVENUE CODE OF 1954 


SEC. 5703. (a) PERSONS LIABLE TO MAKE RETURN AND PAY TAX. 

The taxes imposed by section 5701 shall be determined at the time of removal 
of the articles and shall be paid by the manufacturer or the importer thereof by 
return. The return, together with the amount of tax, must be filed with the 
District Director of Internal Revenue of the district in which the principal place 
of business of the person required to file the return and pay the tax is located 
(or if he has no principal place of business in the United States with the District 
Director of Internal Revenue at Baltimore, Maryland) on or before the last day 
of the month following that for which the return is made. When the last day 
of the month in which a return is due falls on Sunday or a legal holiday, the 
return may be filed with the District Director of Internal Revenue or his author- 
ized representative on the next secular or business day. The Secretary or his 
delegate shall, by regulation, prescribe the information to be furnished on such 
return. All administrative and penal provisions of this title, insofar as appli- 
cable, shall apply to any tax imposed by section 5701. 

Mr. Gray. First, in talking about the tobacco tax collection on the 
part of the Internal Revenue Department, perro 96 percent of 
those dollars that they do collect from the industry are represented by 
cigarette taxes, taxes on cigarettes. I think that is an important 
factor in this whole picture. 

‘The second thing I would like to mention has been this question of 
the catchup at the end of the fiscal year on June 30; that there would 
be a lag and deficit in the budget to the extent of whatever the lag is. 

Some months ago we suggested in a meeting with one of the men 
at the Treasury Department that this could be very easily handled 
by a payment—say on June 25—of the taxes then due for the month 
of May plus the taxes due then through the 25th of June, plus an 
estimate of the taxes which would be due through June 30, paid all 
on June25. And I think you come out even there. 

Mr. Foranp. You mean you would pay in advance for those 5 days? 

Mr. Gray. That temporarily would solve the situation. 

Although Mr. Smith thought it was impossible until a tobacco com- 
pany goes out of business to ever catch up, it is possible in that manner. 
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Personally I like to think of a tobacco company staying in business 
and continuing to pay more taxes rather than going out of business. 

Mr. Foranp. Was that point raised simply by your company, or was 
that the group of people interested in the industry ¢ 

Mr. Gray. That was our company alone, sir. 

I have not any idea of the stand of the other members of the in- 
dustry. Iam offering that as a suggestion for a solution of the prob- 
lem which at that time was the only problem we had. 

After we had offered that as a solution, then the talk turned to 
this loss which, as Mr. George said, is actually only a lag in daily collec- 
tions of money. : 

I submit, sir, that if the Treasury Department accepts this recom- 
mendation of the Congress to go to a return system, they would not 
lose money, sir; they would make money by such a move. 

Mr. George has testified that the cost of the stamps for the cigarette 
industry, tobacco industry, is in the neighborhood of $5 million a year, 
the cost to the Treasury. 

Additionally, we are carrying short- and long-term borrowings, 
the interest on which amounts to probably in our own company about 
$2 million a year. We have approximately 25 percent of the business 
in the industry, so that I think if you multiply that by 4 you get a 
cost to the various companies collectively of $8 million interest charges 
per year, which, of course, is deductible before you figure your tax as 
operational cost. 

If those interest charges did not have to be paid, and our income was 
increased by that amount, 52 percent of that would be coming back to 
the Treasury in the form of income taxes. 

If you add your 52 percent of $8 million, or, roughly, $4 million, to 
the saving in tax of $5 million, savings from the printing of the 
stamps, then you get $9 million saving, or income, combination, to the 
Treasury Department. 

IT have had our department work on interest rates and I believe 
those gentlemen are fairly well qualified in the area to do so, to figure 
out just what the cost to the Treasury Department would be to borrow 
the money involved in this proposal to have the money available to 
take care of the lag. 

It, sir, according to their figures on recent Treasury borrowing 
rates, amounts to something less than $5,200,000 per year if we are 
allowed to figure the way Mr. Brooks George did, which I think is 
correct, of 45 days, rather than 60 days. 

That would give a net profit to the Treasury of over $3 million, 
nearly $4 million as a result of changing this system. There would 
be no loss. 

Mr. Foranp. Instead of the loss to the Treasury, there would be 
additional funds. 

Mr. Gray. That is correct, sir. 

Mr. Foranp. There would be a gain? 

Mr. Gray. That is right, sir. 

The fourth thing I wanted to mention, and I will try to be brief on 
this one, although T have difficulty with it, the suggestion has been 
made, reported in the press—I don’t know from what quarter the 
suggestion came—that lip service might be given to this proposal by 
instituting a return system and eliminating stamps and basing re- 
turns on the 12th and 27th of each month, twice-a-month payment. 
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That, sir, would be of no benefit to the Reynolds Tobacco Co. 

As a matter of fact, actual fact, it probably would result in extra 
expense to us and cost over our present situation because of the neces- 
sity for closing these packages of cigarettes with some type of ma- 
terial in place of the stamps presently furnished free. 

In other words, I think that the 12th and 27th return system would 
cost us money rather than help us. 

I respectfully urge, sir, that this return system on a monthly basis, 
that is a on the 30th of the month following the month for 
which the return is made, be put into effect at least by April 1. 

Mr. Foranp. Does that conclude your statement ? 

Mr. Gray. Yes, sir. 

Mr. Foranp. We thank you very much. 

The next witness is Mr. Gaeeas Whiteside. 

Is Mr. Whiteside here ? 

Will you come forward, please sir, and give your name and the 
capacity in which you appear, for the purpose of the record, and 
identify those who are with you? 


STATEMENT OF GEORGE W. WHITESIDE, GENERAL COUNSEL, 
THE AMERICAN TOBACCO CO. 


Mr. Wuiresipe. My name is George W. Whiteside. I am general 
counsel of the American Tobacco Co., and have been admitted to 
practice in courts of the State of New York, as well as in the Federal 
courts and Supreme Court of the United States. 

I have present with me as aides, Miss Janice C. Brown and Mr. 
Joseph B. Smith, of the auditing department of the American Tobacco 
Co.; Mr. John Little Page, a resident representative of the tobacco 
company in this city. 

I have listened to the presentation of the previous witnesses and I 
do not desire to repeat much of what has been said because it has been 
stated, I think accurately, with respect to the historical background 
of section 5703 (a), well stated as to the purpose of the section as 
stated in the report of the Ways and Means Committee and that it 
was intended to be the outstanding accomplishment in the way of 
amendment of the code which was accomplished last year. 

I do have respect for the efforts of the alcohol and tobacco tax unit 
in representing the Treasury in the long and tedious conferences that 
were had antecedent to the consideration of that measure and I believe 
that those conferences were very fruitful in bringing about many ex- 
cellent reforms in many of the antiquated and archaic procedures and 
revisions that had been accumulating for many, many years in the 
Internal Revenue Code respecting tobacco. 

But the signal thing as satay be the committee, as I understand it, 
that was accomplished in the consideration of the various points 
raised at those meetings, the question of deferred payments made by 
return was raised and discussed and that provision as has been stated 
by previous witnesses found its expression in the present act. 

I regard it as it is put, as a mandate, to bring about within a reason- 
able time the accomplishment of its purpose. 

As has been stated it is very obvious that that has been done. The 
only reason apparently urged that excuses its failure to accomplish 





Be a aaa a a alia Tei oa 


ee 


+ 


A 
z 
: 
; 


EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 543 


this by the Treasury is reference to the effect on the fiscal condition 
of the Treasury and that the amounts involved are too large. 

It will be recalled that the Treasury statement made a combination 
of both tobacco excises and the alcohol-tax excises and lumped them. 

Now, we are here, as I personally am, at least—I believe the others 
are—as representatives of the tobacco industry, here to speak in behalf 
of the tobacco problem unconfused and without its being referred to 
any other problem that may have varying reasons and different expla- 
nations in respect to the application of this statute. 

I would like to curtail some of my remarks that have been presented 
in writing in order not to repeat what has been said, but there are a 
few things that have been referred to generally that I would like to 
refer to from the viewpoint of the American Tobacco Co. and its 
experience. 

Mr. Foranp. You have a prepared statement and an additional 
supplemental statement, that you filed with the committee? 

Mr. Wurtresiwr. Yes, I have, Mr. Chairman. 

Mr. Foranp. All of that will appear in the record, so you may pro- 
ceed with any other item that you want to talk about. 

Mr. Wurresipe. Thank you very much, sir. 

(The statement referred to is as follows:) 


STATEMENT BY GEORGE W. WHITESIDE, Esq., GENERAL COUNSEL, IN BEHALF OF THE 
AMERICAN ToBpacco Co., ON THE URGENT NEED To REMOVE THE INEQUITY OF THE 
STAMP PREPAYMENT OF Topacco Excise TAXEs py REQUIRING THAT Errect BE 
GIVEN TO THE DELAYED PAYMENT SYSTEM AUTHORIZED BY SECTION 5703 (A), 
INTERNAL REVENUE CODE OF 1954 


Mr. Chairman and members of the subcommittee, I am George W. Whiteside, 
general counsel to the American Tobacco Co., and a member of the firm of Chad- 
bourne, Parke, Whiteside, Wolff & Brophy. I wish to express my appreciation 
to the subcommittee for the opportunity extended me to appear here. 

I have prepared a written statement which I respectfully ask be incorporated 
into the record of the hearings. Copies of my statement have been filed with 
the clerk of the committee. 

My purpose in appearing here is to bring to the attention of this committee the 
urgent need to give effect to section 5703 (a) of the Internal Revenue Code of 
1954 which authorizes payment of tobacco excise taxes on a delayed payment 
and return basis. Section 5703 (a) provides that tobacco excise taxes shall be 
paid by return in accordance with regulations to be promulgated by the Secretary 
of the Treasury. By proviso, however, it is specified that the tax shall continue 
to be paid by stamp until such regulations are promulgated.’ 

Section 5703 (a) was described by your committee as “Probably the single 
most important change made by the committee’ with respect to excises on 
tobacco.” The importance of the amendment appears clearly from the com- 
mittee’s statement of its reasons for recommending it: 

“Under present law taxes on these products are paid for by the purchase of 
stamps which must be affixed to packages or containers prior to or at the time 
of removal of the products from the factory or other bonded premises. Because 
of this procedure, producers must finance tax payments between the time the 
stamps are purchased and the time they receive payment for the taxed products 
from their vendees. Such financing increases the working-capital requirements 
of producers by many millions of dollars, and the producers have requested 
that they be permitted to pay the taxes on a delayed-return basis as is provided 
in the case of most other excises. Your committee’s action recognizes the burden 
of the present system on producers and provides a method whereby a change- 
over can be made to a delayed-return system” (H. Rept. No. 1337, 83d Cong., 
2d sess., at 95 (1954) ). 


1The full text of sec. 5703 (a) is set out in appendix A attached hereto. 
? Committee on Ways and Means, press release No. 19 of February 12, 1954. 
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Similar statements appear in the Senate Finance Committee recommendation 
of section 5703 (a).° 

As expressed by your committee, then, the purpose of section 5703 (a) was 
twofold: To relieve tobacco manufacturers from the financial burden of paying 
the excise tax before the product is sold or paid for, and to end discrimination 
against the tobacco manufacturing business by making applicable to tobacco 
taxes the payment procedures generally in force with respect to other important 
Federal excise taxes. 

The Treasury has not yet taken any steps to afford the relief to tobacco manu- 
facturers authorized by section 5703 (a). Members of the tobacco industry 
have repeatedly urged that regulations embodying the delayed payment and 
return principle be promulgated. Moreover, both the Secretary of the Treasury 
and the Director of the Bureau of the Budget have expressed confidence in the 
country’s prosperity.* Nevertheless, the Treasury has done nothing to inaugu- 
rate the reform of the stamp prepayment system specified by Congress.° 

We respectfully urge, therefore, that the reform authorized by the act be 
accomplished by an amendment of section 5703 (a) effective January 1, 1957, to 
provide—as is the case with most other excises—that tobacco excises shall be 
paid by depositary receipt at the end of the calendar month succeeding the month 
in which the tax liability is incurred, with returns to be filed quarterly. 


A CONTINUING FINANCIAL BURDEN IS IMPOSED ON TOBACCO MANUFACTURERS 
BY THE STAMP PREPAYMENT SYSTEM 


The congressional aim to free for productive purposes manufacturers’ credit 
and resources sterilized by tobacco stamp taxes has not been realized. Each 
day’s revenue outlay is still being financed by tobacco manufacturers who cannot 
recover the outlay until the tobacco products are manufactured, shipped, ware- 
housed, sold, delivered and paid for. 

The unnecessary prepayment requirement continues to work a very substantial 
hardship on every tobacco manufacturer, large and small. Our company esti- 
mates that it must purchase on the average more than $2 million in revenue 
stamps each working day. The average time which elapses before we recover 
the use of those funds is over 5 weeks. Day in, day out, the process continues 
with new purchases of revenue stamps and new sales and shipments in an endless 
chain. 

Our latest check indicates that our investment in revenue stamps for all prod- 
ucts manufactured by us is now in excess of $60 million at all times. This figure 
represents (1) the funds of our company on deposit for purchase of stamps at 
our cigarette branches and invested (2) in unaffixed revenue stamps on hand at 
all factory locations, (8) in stamps on unsold merchandise at all factory and 
warehouse locations, (4) in revenue stamps in customers’ accounts receivable 
and (5) in outstanding claims for mutilated and destroyed stamps. Every 
tobacco manufacturer has some proportionate part of its resources frozen in 
this unproductive investment. 

To the extent that the tobacco manufacturer cannot make prepayment from its 
own resources, the advanced tax must be paid from borrowed funds. The funds 
our company borrows to finance prepayment of the tax are at an interest rate 
of about 314 percent. However, the banks usually require maintenance of a fixed 
balance of approximately 20 percent of the amount of the loan. We are, thus, 
required to borrow and pay interest charges on amounts which are about 25 
percent in excess of the amounts of taxes to be prepaid from such borrowings. 


*“Under present law, taxes on these products are paid for by the purchase of stamps 
which must be affixed to packages or containers prior to or at the time of removal of the 
products from the factory or other bonded premises. Because of this procedure, producers 
must finance tax payments between the time the stamps are purchased and the time they 
receive payment for the taxed products from their vendees. The contemplated change to 
a delayed-return system is recognition of the burden of the present system on producers” 
(S. Rept. No. 1622, 83d Cong., 2d sess., at p. 129 (1954),). 

*See. for example, the Joint Statement on the Midyear Budget Review (release of 
Thursday, August 25, 1955), in which the Secretary of the Treasury and the Director 
of the Bureau of the Budget commented on the fact that the country is enjoying “the high- 
est employment and the most jobs ever in the history of this country, the highest personal 
disposable income, and records in profits, wages, earnings, and production * * *.” 

5To the contrary, new regulations recently promulgated provide that “The taxes im- 
posed on cigars and cigarettes shall be determined at the time of removal of such products 
and shall be paid by the manufacturer or importer by the affixture of internal revenue tax 
stamps to each package of such products before removal’ (pt. 270 of title 26 (1954), Code 
of Fed. Reg., sec. 270.64, 20 Fed. Reg., pp. 4512-4513 (1955) ). 
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The result is that our company has to pay more than $2 million per year in inter- 
est in order to be able to finance its purchase of revenue stamps under the pre- 
payment system. The small tobacco manufacturer bears at least a proportionate 
impact and perhaps even a disproportionate impact if its credit rating results in 
higher interest rates on money borrowed to prepay the tax or makes such bor- 
rowings unavailable to it. 


THE STAMP PREPAYMENT SYSTEM PROLONGS DISCRIMINATION AGAINST 
TOBACCO MANUFACTURERS 


Tobacco manufacturers are the only manufacturers in the country outside the 
field of alcoholic beverages subjected to the requirement of prepaying appre- 
ciable amounts of excise taxes with its corollary of acting as lending bankers to 
the Government. By contrast, the great majority of manufacturers’, retailers’, 
and similar Federal excise taxes are not paid until at least 1 and as many as 
2 months after the tax liability is incurred. Furthermore, under a liberalized 
system of returns, in effect since 1953, these taxpayers file returns only four times 
a year. 

The nature of the industries allowed delayed payment and a quarterly return 
system, and the amounts of manufacturers’ excise-tax revenues so paid, are 
indicated by the following table, which includes only the larger industries paying 
manufacturers’ excise taxes : 

1954 

Manufacturers’ excise taxes: (in millions ) * 

Lubricating oils, gasoline $904 

Tires, tubes 152 

Automobile truck chassis and bodies, other automobile chassis, 

bodies, motorcycles 

Parts and accessories for automobiles, etc 

Flectric, gas, and oil appliances, light bulbs 

Radio, television sets, phonographs, etc 

Refrigerators, freezers, air conditioners_._._....___.________________ 

Rr Se Fg des pba anaemia 

Cameras, lenses, ete 


Total 


1 Figures consolidated from the annual report of the Commissioner of Internal Revenue 
for the fiscal year ended June 30, 1954, statistical table 3, p. 73, at p. 74. 


In the same period, the total internal-revenue collection from excises on 
tobacco products was $1,580,229,000. Of this, $1,513,734,000 was derived from 
the excise on small * cigarettes. 

Thus, total internal revenue received by delayed payment from manufacturers 
in industries represented above was over $1 billion more than that received from 
tobacco products. At the same time, no class of the manufacturers in the in- 
dustries above was required to pay—even on a deferred basis—the one and a half 
billion dolar tax paid by manufacturers of tobacco products. 

As opposed to these classes of manufacturers, however, tobacco manufacturers 
are subjected to a tax prepayment system which discriminates against them in 
three ways: 


1. Liability for tobacco excise tar arises on removal rather than on sale of product 


Most manufacturers subject to manufacturers’ excise tax have no tax liability 
until the sale of their product. By contrast, tobacco tax liability is determined 
at removal of the product from the factory.’ Since, in the case of other manu- 
facturers, tax liability does not arise until sale, it is axiomatic that these mann- 
facturers will in no event be required to pay taxes from their own resources in 
advance of sale. On a cash-sale basis, for example, the automobile, gasoline, or 
television producer collects the amount of the tax from its customer at the same 
time that its tax liability arises. 

sy comparison, there is no way we can run our business without financing the 
Government when we are required to pay the tax before sale and even before 
completion of the product. Even if we did business on a cash basis, we would 


_* Cigarettes weighing not more than 3 pounds a thousand. Both king size and regular 
size cigarettes are included in this category. 

7 Indeed. we must. as a practical matter. buy the stamp—and pay the tax—before the 
taxed product is even in existence. 





546 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


still have to pay the tax from our own resources in the interval between our 
purchase of the tax stamps and the time our customers paid us for them. 

We estimate that, on the average, about 19 days will elapse between our pur- 
chase of a tax stamp and our sale of the product to which the stamp is affixed. 
Taxes paid by us to the Government prior to sale—represented by revenue stamps 
on hand at all factory locations but not yet affixed to packages and revenue 
stamps affixed to merchandise at our factories, in transit to warehouses and at 
warehouses before sale—will amount to more than half of our $60 million frozen 
in prepaid taxes. This burden is not and cannot under present law be imposed 
on manufacturers in the industries listed above. 


2. Most other manufacturers are permitted to defer payment of the excise tax for 
a substantial period 


The unfair discrimination against tobacco manufacturers inherent in the pre- 
payment system does not stop with the moment of sale, however. Most other 
manufacturers’ excises are payable by the manufacturer on the last day of the 
calendar month following the month in which the sale is made. For example, 
the excise tax on household electrical appliances sold from October 1 through 
October 31 is not payable until November 30. The manufacturer of these appli- 
ances is given a period which cannot be less than 1 month and which can be as 
long as 2 months in which to receive money from his customer with which to pay 
his tax. 

Tobacco manufacturers are denied this advantage. Under the stamp prepay- 
ment system, their own resources must go to pay the tax in the period between 
sale of the goods and payment therefor. It is the experience of the American 
Tobacco Co., for example, that an average of 16 to 19 days or more elapse before 
proceeds from checks in payment of accounts receivable on our tobacco products 
become available for our use. Thus, the period during which we advance the 
tax on the average is from 35 to 38 days or longer after the purchase of the stamp. 
The money that other manufacturers are not required to invest in prepaid taxes 
can always be put to productive use. By contrast, we are required to pay interest 
on the money withdrawn from productive use in order to prepay taxes. 


8. Other manufacturers have a lower rate of tazr 


The fact that the rate of the cigarette tax is far higher than the rates of 
manufacturers’ excise taxes payable on a delayed basis serves to aggravate these 
abuses. At the present time, the cigarette tax rate is $4 per thousand cigarettes. 
This is equivalent to 95.52 percent of our company’s net manufacturer's price 
without tax. By comparison, the automobile excise tax comparably computed 
is 10 percent of the manufacturer’s price, while the comparable excise tax on 
household electrical appliances is only 5 percent of the manufacturer’s price and 
that on light bulbs, radio and television sets, and phonograph records is 10 per- 
cent of the manufacturer’s price. 


THE AMENDMENT WE PROPOSE WOULD ELIMINATE SOME BUT NOT ALL OF THE ABUSES 
OF THE PREPAYMENT SYSTEM 


Even the delayed monthly payment system of tobacco excises that we propose 
would not put us on a basis of complete equality with the great majority of other 
manufacturers paying excise taxes. Were we on such a system, we would 
receive from our customers only about 90 percent of the tax by the due date. 
We would have to continue to prepay the remainder. 

Under our proposed amendment, we would have considerably less than the 
minimum 30 days accorded other manufacturers in which to receive payment 
from our customers before the due date of the tax.. Other manufacturers’ 
excise taxes are due at the end of the month following the month in which sale 
occurs, while under the proposed system our taxes would be due at the end of the 
month following the month in which the product is removed from the factory. 
Since, in the experience of our company removal occurs on the average about 
15 days prior to sale, we would have as little as 15 or 16 days each month in 
which to receive payment from our customers before the tax due date.’ Ac- 


® As to removals made in the latter days of the month, we would not even have the 
average time required in our business (16 to 19 days) to collect payment before paying tax. 

® Moreover, we could not enjoy the obvious advantages accorded other taxpayers of 
delaying tax liability by deferring passage of title through sales on consignment or sales 
through an agent. There is no practical way in which we can defer removal. 
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counts receivable outstanding for 30 days or more which arise from removals 
occurring in the last half of the preceding month could not be collected by the 
tax due date. In a recent check, we estimated that about 10 percent of our 
accounts receivable would still be outstanding at the end of the month following 
the month of removal. Accordingly, even if we were on the delayed monthly 
payment system applicable to other manufacturers we would have to advance 
10 percent of the tax from our own resources. 

While our proposal that section 5708 (a) fix the time for payment of tobacco 
excise taxes at the end of the month succeeding that in which tax liability is 
incurred still leaves us short of the goal of parity with other manufacturers, 
such an amendment would, we believe, eliminate as many of the discriminatory 
features of the prepayment system as is feasible in the circumstances. Protec- 
tion of the revenue may well require that the tobacco tax be determined at the 
time of removal rather than at the time of sale. Accordingly, we do not ask that 
the law be amended in that respect. We do ask that we be given the formula 
for payment of the tax that most other excise-tax payers have. We would at 
least be relieved of the burden of financing prepayment of excise tax for the 
period preceding sale of the product and the discrimination with respect to 
credit transactions would be considerably alleviated. 


SUMMARY 


1. Section 57083 (a) states definitely that tobacco excise taxes shall be paid 
by return. But the declared intent and mandate of the congressional committee 
to recognize “the burden of the present system on producers” and to provide “a 
method whereby a changeover can be made to a delayed-return system” have 
not been effected by the Treasury which was specifically empowered to do so 
more than 15 months ago. rf 

2. Millions of dollars of the resources and credit of tobacco manufacturers 
continue to be frozen in excise taxes which now arise and must be paid before 
the taxed products can even be sold. 

3. Although it was the stated purpose of the congressional committee to re- 
lease these funds to productive uses, this has not been done. 

4. At the same time that tobacco manufacturers are forced to act as lending 
bankers to the Government, the great majority of other manufacturers paying 
excises are given at least 30 days to collect from their customers a tax 
which does not arise until the product is sold. 

5. While the congressional committee declared that tobacco excise taxes 
should be paid on “a delayed-return basis as is provided in the case of most 
other excises,” this change has not been made. 

6. A delayed monthly payment system of tobacco excise taxes is the only 
tax-collection system which can alleviate to any appreciable extent the abuses 
of the prepayment system. 


CONCLUSION 


We respectfully submit that Congress should amend section 5703 (a) effective 
January 1, 1957, by fixing the date of payment for tobacco excise taxes on the 
last day of the calendar month following the month in which the tax liability 
is incurred, with payment to be made by depositary receipt and returns to be 
filed quarterly. 


APPENDIX A 


$5703. LIABILITY FOR TAX AND METHOD OF PAYMENT 


(a) Persons LriasLe To MAKE RETURN AND Pay TAx.—The taxes imposed by 
section 5701 shall be determined at the time of removal of the articles and shall 
be paid by the manufacturer or the importer thereof by return. The Secretary 
or his delegate shall, by regulation, prescribe the period for which the return 
shall be made, the information to be furnished on such return, the time for 
making such return, and the time for payment of such tax: Provided, however, 
That notwithstanding the provisions of this section the tax shall continue to be 
paid by stamp until the Secretary or his delegate shall, by regulation, provide 
for the payment of the tax by return. All administrative and penal provisions 
of this title, insofar as applicable, shall apply to any tax imposed by section 5701 
(1954 Int. Rev. Code, sec. 5703 (a)). 
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THE AMERICAN ToBAcco Co. PLAN FOR TRANSITION FroM Stamp PREPAYMENT 
Excise Tax SYSTEM TO DELAYED RETURN SYSTEM AS PROVIDED BY LAW FOR 
Most OTHER EXcIse TAXES, SUBMITTED BY GEORGE W. WHITESIDE, EsQ., GENERAL 
COUNSEL 


Transition from a prepayment to a delayed-payment system involves, during 
the year of transition, a 1-month lag in revenue collection. In the following 
year, and thereafter, there will be a full 12 months’ receipts in each year. Dur- 
ing the fiscal year in which the delayed-payment system goes into effect, the lag 
will result in an apparent loss to the Treasury. ‘There is no loss to revenue in 
the sense that tobaco manufacturers pay less total taxes. But taxes for 1 month 
will not be received until the first month of the succeeding fiscal year. 

If on January 1, 1957, the prepaid system of tobacco excises were changed to 
a delayed monthly system, there would be an initial lag of 60 days during which 
the Treasury would not receive daily payments. However, we have devised a 
plan which would ease the changeover. Our plan (attached hereto) provides 
for liquidation of the tax month by month over the first 9 months of 1956 by 
daily cash payments and daily issuance of 45-day non-interest-bearing notes. 
Starting with the first month of the plan, the industry would pay 90 percent of 
that month’s taxes in cash and 10 percent in notes. Progressive monthly de- 
creases of 10 percent in the daily cash payments and corresponding increases 
in the amount of the notes issued daily are provided for each month through 
the ninth month. After the ninth month, current cash and note payments are 
discontinued and liability for the tax under the return method begins. With 
the start of the return method in the 10th month, the tax for that month will 
not be paid until the end of the 11th month. During the 60-day interim, how- 
ever, the 45-day notes given in the last half of the eighth month and in the 
ninth month continue to come due. Thus, instead of the Treasury going with- 
out any revenue during the first 60 days of the return method, it collects daily 
for a period of 45 of these 60 days amounts on notes issued during the 45 days 
preceding the effective date of the return method. After a wait of only 2 weeks 
after cash on the last note has been collected, the Treasury receives a full 
month’s taxpayment under the return system covering withdrawals for the pre- 
ceding month. Thereafter collections are made every 30 days. 

Our purpose in presenting this plan to the committee is to show that the 
statutory provision for a mandatory delayed monthly payment system need not 
work undue hardship on the Treasury. As the plan shows, the transition to a 
delayed monthly payment system can easily be made during 1956. And the plan 
can be put into effect by the Treasury under its present power. 





49 


e 


PROBLEMS 


eC 


= 
es 
~ 
< 
a 
g 
“ 
Q 
a 
A 
4G 
< 
— 
<a 
oO 
—_ 
Z 
— 
— 
0 


i TAX TE 


EXCISE 


000 “000 ‘ZET 1000 ‘000 
(9) 000 “000 
000 ‘00% 69 ¢ (000 ‘OOF * 


000 ‘008 “61 


000 ‘002 * 


000 ‘008 “61 
1000 ‘008 ‘6T =|000 ‘00% 
1000 ‘008 “6T = |000 “00% 
/000 “008 “61/000 ‘00% 
1000 ‘O08 “61 (000 ‘002 * 
000 ‘008 “61 |000 “002 * 
000 ‘O08 “61 
1000 “OO8 “61 
1000 ‘00% “ETS 


000 “002 
000 “008 * 





000 ‘00% ‘ZI 


“OUON ¢ 
“q}UOUI ITT JoJ JueUTARG + 
‘oJa19q} O[qeot[dde sexe, ,SAup jo sequinu jJUuepeAINbe pure 


000 ‘000 ‘ZE1 
000 "000 ‘ZET 


000 ‘OOF “6S 
00 *00% “ZT 


000 ‘008 ‘ST LOR 
1000 “009 “SOT 
1000°°O0F ‘26 
1000 ‘00% “6.2L 
1000 ‘000 ‘99 
1000 ‘O08 


000 ‘000 ‘ZE 
000 ‘000 ‘BE 
O00 ‘000 °% 
000 “000 ‘ZE 
000 *000 ‘ZE 

£ 


000 “00% “ET 
000 ‘OOF “9Z 
000 ‘009 "6 
000 “O08 “ZS 
000 “000 *99 
000 ‘00% “6L z 
000 ‘00F ‘76 (000 ‘000 ‘ZET 1000 “009 “6E 
000 ‘009 “SOT |000 ‘000 ‘ZET 000 ‘OOF ‘9% 
000 ‘008 “ST 1$)/000 ‘000 ‘ZET$!000 ‘002 “E1$)08 
| 


000 ‘000 °66 
000 ‘008 “ES 
000 “009 “BL 
000 ‘00% ‘69 
000 ‘00Z “OF 
000 ‘000 “88 
1000 ‘008 “61 
000 ‘009 “9$ 


Zi 
Zit 
Zul 
zu 
Zul 
raul 000 “000 °7 
zu 

SLI¢ 


| 





xB] 
SABp Jo 
jequinu 


— 
“BAINDY 


yunoury 


poyjeur pesod 
“01d J0AO suds OT 
-[00 Jueseid Jo ssooxy 





(jno papu mO4) SUO1)D 9) 09 uo paspqg 70 ]2q P gU172]N0 spoyjau p ss0doud uqin SuUOt]—I #]]09 LD] ANUAMAAA ypu 42]UL QUIS wd fo uosiavd wo.) 


[830,.L 


SUOTI9[[00 YSeo pesodolg 


onyea 
| paqoo 
|} _pezoo[ 208 


| -100 sajou s}uoUur 


-Avd xey 
ulody eee 
yse.) tol YseQ 


[BIOL 


soj0u Jo 
Joquinn 


SUOT}I9{[O9 JO poyjouL yuVsaId JOAO SUOTOaT[OD posodoid Jo ssooXe 9}OUNp sandy osoy, ¢ 


1000 ‘00% ‘ET 
1000 “OOF “9% 
1000 “009 ‘6& 
000 ‘008 ‘Z¢ 
000 “000 “99 
|000 ‘002 ‘62 
1000 ‘OOF ‘26 
000 “009 ‘SOT 
000 “OO8 “STI$/06 


000 “000 “PRET 
000 ‘000 '% 
000 “000 ‘ZF 


| (i) 
000 ‘000 ‘ZET 


| 


000 “000 * 
1000 “000 * 
1000 ‘000 “ 
1000 ‘000 * 
1/000 “000 ‘ZE 
1000 ‘000 “ 
1000 ‘000 “ 
000 “000 * 
000 ‘000 ‘2 


"4 UOUT YIOT 4OJ JUOTIIARY ¢ 
“MOTI 89g | 


[VIOL 


Wil 
Wil 
(STEMBAPTITM JO 7B) FULMOT 
-[0J YQuoul Jo Aep ysl UO poTy Wanye qa 
XB) Jo JUBA JO] SOPLAOIg) poqyouw wanjoy 
Wil 
; Ww 
(V)UOUL YG 407JV PONsst soyou JOYA ON 
| “YQUOUT 446 JO [TW pUB YQUOUT Y48 Jo JyeY Ysvy] 
ULO’] PANss] S9}OU JO} SALP Cf 1VAO SUOTIIO] 
| -Joo ATIVP JO] SeplAoig) pojsed PeUOTyIsUBIT, 
~ ; 446 
qis 
Wil 
qa9 
ul 
ul 
pe 
pz 
“$l 
:(xBq 049 BurAvd Jo poyjoeul UsN{eI 9y4 
0} UOT}ISUBIY B S} 810} YOY M J09jR ‘syUOUI 
6 JO polsed & 10} YQUOUT YORE 10} pozetduie, 
-U00 @18 ATJEp poNssT sojou oy} Jo JUNOUIB 
oY) UT seskesouy ZuTpuodsesi0O puR suet 
-And ysvo Aprep oy) UT QUd0I0d QT JO SesReI 
-9p 9@ATsseiso1g ‘ajqeAed sojou yueos0d 
OT puv squomAed yseo quaos0d 06 WITH URTd 
JO YQUOM 4ST 8YyQ Uy Zu;OUeUIMIOD ‘eTqRAvd 
s0}0U JuUpIBeq-jsel9jUT-UOU ARp-cF JO 9oUB 
-nsst ATJep pu syueuAed ysvo Atrep Aq x¥By 
Jo uonepmbiy, 10j sepraoig) poyied wits0qUy 





junouly | jUd0I0g 


qsep 








| poy.eul yue 
| -seid sopun 
| SUO1j0e[[0O 





| qiuow 


~~ | (Seo odes y | 


sjusurAed xB} pesodoig 


YO6] ‘OG auNL papua aD afi poosyf of 


| 
| 


| 
| 
| 
| 


NAJSN PUL OIIDGO T 





550 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


Mr. Wurresipe. I would like to call attention at the outset to the 
basic reason for the discrimination that we find ourselves the victims 
of in the tobacco industry. It is first and foremost due to the fact 
that the tax attaches on the tobacco products at the time of their 
removal from the factory, whereas the case of most other excises, on 
automobiles, oil, and refrigerators, and numerous other articles, the tax 
attaches at the time of sale. 

Now, that may not seem to be material at first sight, but when you 
consider that it takes about 15 days from the time of the removal 
of the tobacco products from the factory, for them to reach in the 
various parts of the country the public warehouses from which point 
they are then distributed to the customers, and that after distribution 
to the customers, that is, after the sale to the customer upon order, 
and before the goods are actually paid for, a further lag of some 19 
days occurs. 

We have, therefore, a combined elapse period between the time the 
tax attaches upon removal until the money is received of about 35 
to 38 days. 

It is during this period that the American Tobacco Co. and other 
manufacturers are required to prepay and to carry and permanently 
carry, because it is an endless chain that keeps going every day, day 
in and day out, a very large amount of their working capital, of their 
resources and credit. 

In the case of the American Tobacco Co. that amount is about $60 
million at all times. Most of that has to be borrowed from banks at 
an interest rate now of 314 percent. 

Not only do you pay that, but you must retain a balance on the 
loan of at least 20 percent. 

The net result is that these companies financing the Government by 
the prepayment system have to pay practically 125 percent of the tax 
by virtue of this cost to them of bank loans. 

Mr. Foranp. On that point, Mr. Whiteside, because I want to under- 
stand you clearly, what you are advocating now is that instead of the 
tax attaching at the time of removal it attach on the time of delivery? 

Mr. Wurtresine. Well, I am not urging that, Mr. Chairman, at 
this time. I think we have such a burden at the moment that I am 
going to pass that except to call attention to that as one of the elements 
of this burden that is placed upon us. 

I am not asking for relief from that at this time by placing us on 
the same basis as other excise taxpayers, of having the tax attach at 
the time of sale. 

I am willing that we perhaps approach our main problem first in 
the hope that possibly we can make clear our position and obtain the 
relief that has been referred to by others and which in the case of 
our company we urgently feel is needed. 

Now, this discrimination due to this lapse of time makes it impos- 
sible, even if we got all of the benefits that accrue from the present 
system of excise payments paid by other industry, to wit: based on 
the sale and the 30 days that elapses after the sale. 

Our time has already run against us before the time of the sale. 
So we are 15 days behind because of the fact that the tax has already 
attached long before the sale. 


a cas Fe Lhe ay Bg, 
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So that deliveries that we may make after the 15 days and before 
the end of that month cannot be made in time completely to make up 
that lag of from 35 to 38 days. 

So that we are usually behind even under that system and at the 
disadvantage at least of 5 to 6 days. 

Now, this condition in the tobacco industry, of course, I recognize 
has historical background and comes, of course, from an early date 
when tobacco taxes and liquor taxes were the main revenue taxes by 
excise that were provided. But, of course, that was long before the 
present industrial age when agricultural products were the main staple 
source of income of the country. 

Now, we find that according to the statement made just recently by 
Mr. Humphrey, and I believe by the Assistant Director of the Budget, 
that we have reached : 

The highest employment and the most jobs ever in the history of this country, 
the highest personal disposable income, record profits and wages and production. 

Despite those benefits accruing to Government income by various 
forms of excise and other taxes, this antiquated system of discrimina- 
tion persists and your committee recognized that so thoroughly in its 
report last March in mentioning unreasonableness of the burden placed 
on the tobacco industry. 

This is an industry by the way, which is unique in that it has but 
one product, agricultural product, to use, that is leaf tobacco. There 
is no other use for leaf tobacco except for the type of consumption of 
it by smoking, chewing, that is provided by the manufacturers. 

So that every burden placed upon the consumer of this product by 
either excessive taxation, which we find now in many of the States, 
or by extra cost in production, is bound to be felt right down to the 
very farmer who grows the leaf, the warehouseman who warehouses 
it, and who is conducting the auction markets. 

This industry is a very essential part of the economy of many of 
our States, not only in the South, but in the North where the type of 
tobacco that goes into domestic cigars is grown, and the cigar industry 
in itself represents not percentagewise a great deal of the result here, 
perhaps three-odd percent of the toal tobacco taxes, but it is a very 
essential part of the tobacco industry and is suffering under this same 
disability. 

But they are in an unfortunate position, too, that the stamp pro- 
visions of the act still remain in effect, and they are embarrassed in 
many ways in their packaging and methods of distribution by that 
archaic system. 

So this reaches right down through the industry and its ill effects 
are felt and we feel that the time has come when we should speak out. 

We are glad to have this opportunity to talk to this committee about 
it and seek a remedy from what we believe to be an unnecessary impo- 
sition upon us. 

I understand that the main point raised for not bringing about a 
remedy of this situation at this time, and I get this from letters of 
communication that I have had with the Treasury in which I have 
proposed various methods of trying to make the impact of the change- 
over perhaps more agreeable, and less expensive—that it is too large, 
the amount is too large, and, therefore, we have to continue in sub- 
stance under that philosophy, we have to continue and let it get larger 
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if the industry becomes more prosperous, and the larger it gets the 
more difficult it becomes to change it, and the likelihood of its impact 
upon the Treasury seems to be emphatized as the increase in taxes 
arises. 

Now, I am going to present to you today, if I may, in connec- 
tion with the claims of its being to large and the impact of the 
changeover and the lag that is occasioned thereby, a proposal of the 
American Tobacco Co., by which the transition we believe can be 
made quite painlessly. 

We believe it to be in such form as to permit a complete annual 
monthly receipt of these taxes by the Treasury without loss. 

But before approaching that, ‘T feel that the various forms in 
which the discrimination takes place tends to emphasize the impact 
on the industry of the continuance of the present system and that 
that impact is more serious than the impact on the Treasury of a 
form of transition that would be, I believe, without any ultimate 
loss. 

Changing over from a cash to a credit system involves just a little 
patience. If you are willing to wait the credit period, you will get 
your money and perhaps you will increase your savings in the ordinary 
business. 

And here I am sure that this entire industry would be placed on a 
much more healthy footing, and I do not believe you would find 
the degree of long-term debt that you find today in ah industry had 
this type of relief been available to it some years back. 

It is only in recent years that you find in this tobacco-manufactur- 
ing industry the existence of such large amounts of long-time debt. 
Therefore, I urge that if the coming Congress cannot get this amend- 
ment that has been suggested by others, and which I endorse, in 
time to make it effective, and if the time is too short in which to 
present a plan for relieving the impact, I would like to present our 
plan. 

Mr. Foranp. We will be glad to have it. 

Mr. Wuiresipe. Now, this plan I would like to describe to you, if I 
may, from the prepayment to the delayed system, in the following 
form: 

I have taken as a base for consideration the reported gross excise 
taxes in the tobacco industry as of June 30, 1954, and have allocated 
to each day of the month, of each year, the amount of such taxes that 
would normally be subject to prepayment and are subject to prepay- 
ment and that amount appears as $152 million a month of the industry 
and each day has its proportionate part. 

Now, we plan this, to make the impact gradual as of January 1, 
that first month, of January, that the companies pay 90 percent of 
what they are now prepaying in eash and 10 percent in notes, non- 
interest bearing, running for 45 days. 

That the second month the cash would be 80 percent, the notes 20 
percent. 

And the third month 70 as against 30. 

And as we get down to the end of the ninth month it will be 
noticed that we will have reached the point where the present sum 
of $132 million will be expressed in terms of notes. 
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At that point the Treasury may introduce under its present power 
the delayed system return based on a payment on the last day of 
the month following the calendar month when the tax accrues, and 
that the first payment under the delayed system would be made 
on the 30th of November, leaving October and November open. 

That would apparently give a lag there, but that lag is taken up 
because there are still outstanding, of the 9-month notes system, notes 
that will become payable in those 2 months, and in the first month 
of November following the ninth month there will be payable from 
those notes $122,200,000 to the Treasury. 

The next month there will be payable $59,400,000 to the Treasury. 

And that is the month of November. On the 30th of November 
there would be paid under the delayed system the $132 million that 
would be the result of the withdrawals for the month of October. 

In this way, from November to November each year, each month 
there is received by the Treasury the $132 million. There is no lag 
there. There is no time when the Treasury is not in full receipt of the 
proceeds of the tax. 

Now, this would take 9 months to accomplish. So in my brief for 
relief I have put the date of the changeover to the delay system as of 
January 1, 1957, as the most remote date, but it may be advanced 
earlier. But by that time under this system, by November 30, the 
transition will have taken place, the Treasury will not be in a position 
we believe to lose one penny and the lag will really be taken care of 
by the uniformity of the operation of this credit system. 

Mr. Foranp. Has that plan been submitted to the Treasury ? 

Mr. Wuitesipe. No, sir; we just got this up, I think, 2 days ago. 
We have submitted 2 or 3 plans and each one apparently did not 
satisfy the Treasury as to the lag. 

This one we would like to submit to the Treasury and submit to your 
committee in the hope that it will receive perhaps a better reception. 

But we do believe that this does accomplish the purpose that we have 
stated. 

Mr. Foranp. That is just your company, or has that been submitted 
and passed on by the other companies in the industry ¢ 

Mr. Wurrestpe. No; we, unfortunately, in our industry, have very 
little opportunity for conference. I have indicated to some of the 
counsel that some such plan might be considered, although it had not 
been brought to full expression and it was not until today that I gave 
to some of the counsel present a copy of this plan. 

We have been delayed in getting it ready, but I think that it will 
stand the test and that it will provide the cushion that apparently the 
Treasury insists is necessary. 

It is that plan that we respectfully submit to this committee. 

I have not covered all of the points in the main statement which I 
have filed and there may be some questions that I may want to bring 
up. In the main we simply respectfully ask that the amendment that 
has already been suggested by others to place this industry on the 
same basis as most other excise taxpayers, those whose businesses are 
much larger than the tobacco industry, industries that are not depen- 
dent on one agricultural product for its existence, and none of the 
industries are so essential to the agricultural product of leaf tobacco as 
the tobacco-manufacturing industries. 
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We respectfully ask, therefore, that serious consideration be given 
to this suggestion and that in any event a fixed date be placed by 
statute when there shall be the changeover made as contemplated by 
the present act from the present prepayment discriminatory system 


to the system of delayed returns by quarterly returns payment 
monthly. 


Thank you. 

Mr. Foranp. I can assure you that the committee will give very 
serious consideration to your presentation. 

Mr. Mason, do you have any questions ? 

Mr. Mason. Yes; I have a thought in connection with your opening 
statement. 

You said that you wanted to keep the tobacco problem unconfused 
and unmixed—I believe those were the words—with the problem of 
collecting taxes on other commodities, which was a suggestion that 
maybe Treasury was not dealing properly or fairly with the tobacco 
industry by mixing it with the alcohol commodity and industry. 

The Treasury, of course, has to consider the whole problem, not just 
the tobacco problem or the liquor problem. It has to consider the 
whole problem, and if it adopts one method for one, that sets a prece- 
dent that probably forces it to adopt that same method for the others. 

So, from the Treasury standpoint, and I am not defending the 
Treasury, but I am understanding their position—from the Treasury’s 
standpoint they have just got to consider the whole problem and adopt 
something that will fit into the whole problem and not just fit tobacco 
industry or the alcohol industry, and so on. 

That is just an explanation, shall we say, of the Treasury’s position, 
as I see it. That was the reason they mixed the two together. 

Mr. Wuiresipe. I would not desire to be understood as having any 
other industry the victim of any discrimination in this matter. 

The arguments that have been made with respect to the evils of a 
prepayment system apply to any commodity that is the subject of it 
and liquor is the subject of it. 

The point I want to make in respect to this is this: Perhaps I did 
not make it clear—in the tobacco industry we have a basic agricultural 
interest that is based upon the production of one product, which is 
tobacco leaf. So that the impact of these discriminations in tobacco 
are greater in my judgment than they are in respect to alcohol because 
alcohol is made from numerous constituents that are subject to other 
uses, and, as we know, during prohibition other uses were made of it. 

Mr. Mason. You mean the impact upon the tobacco producer? 

Mr. Wuiresipe. Yes. 

Mr. Mason. And not the general impact upon the economy but on 
the tobacco producer ? 

Mr. Wurresipr. Yes; that is correct. Then, of course, I am merely 
quoting the Treasury’s statement as to the reason for rigid regulation 
of these two industries. 

As Mr. Avis very accurately stated, it was due to the fact that first 
the taxes on both are very high, and, second, in respect of the alcohol 
there are also the elements of regulation. The regulation feature does 
not really exist seriously in the tobacco industry, and provisions are 
really for the purpose of protection of revenue only. 

Those are the distinctions, 
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Now, I don’t mean to make any argument with respect to the merits 
or demerits of any other product. I know that there are other con- 
siderations that are now before the alcohol producers that are serious. 
Whether this is as serious to them as it is to us, I am not prepared to 
say. 
I did want to have the tobacco issue on its own feet. That is my 
position. 

Mr. Mason. Well, I, as one member of this committee, will admit 
that collection in advance is inequitable, I do not care what the 
product is. 

Mr. Foranp. Mr. Whiteside, in view of the position of the Treasury 
regarding the lag that would cause less income during the given 
tiscal year, do you believe that the industry would be willing to pay an 
extra tax at the time of the shift from the stamp to the return system 
if something could be worked out whereby at some later date they 
would get the credit for the extra they would pay at that time? 

Mr. Wuitesine. If they were, Mr. Chairman, they would be paying 
the tax twice. If at the end of the fiscal year, under the scheme I 
presented here, you reach June 30, the June tax won’t be paid until 
July, but it is paid in July. 

Now, if the question is whether in June, for that 1 month, repay- 
ment is made, we would be merely one-twelfth of the general evil of 
the prepayment system, but it is that much of it, and I believe that 
the impact of change can be easily taken over by Government. under 
such a plan as I proposed and indeed, I believe that in a very short 
time there would be no appreciable disadvantage to the Government’s 
interest because they would be getting their monthly payments under 
that system and the first lag in the first year would easily be absorbed 
in subsequent years. 

Mr. Foranp. You mentioned that you would pay the tax twice. | 
tried to make that clear. Maybe I did not. The extra tax would be 
paid during the current fiscal year, but a credit would be worked out 
eee so that you would not be paying twice. That is the thought 

nad. 

Mr. Wurtresive. That is a possible thought, Mr. Chairman. Of 
course, I think that if we can get a remedy that when it starts, the 
delayed deferred payment return system, it is 100 percent that and 
that at that time we are on the same basis as other excise paid and 
there is no discrimination left, everybody ought to feel much happier. 

Mr. Foranp. I am all for that. That is why I am trying to make 
a suggestion that might be given some consideration if your other 
suggestion fails. That is the reason I brought up that question. 

Mr. Wuiresipp. Thank you indeed. 

[ would be happy indeed to be of service to you any time you call 
upon us. 

Mr. Foranp. Thank you very much for your statement and for the 
help that your assistants have been giving you, Mr. Whiteside. 

Mr. Wurresipe. Thank you. ; 

Mr. Foranp. The next witness is Mr. Leon Singer. 

Will you give your name and identify who accompanies you, and 
the capacity in which you appear ? 


68693—55——36 
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STATEMENT OF LEON SINGER, IN BEHALF OF THE CIGAR 
MANUFACTURERS ASSOCIATION OF AMERICA, INC. 


Mr. Stncer. My name is Leon Singer. I am a member of the firm 
of Blumberg, Singer, Heppen & Blumenthal, of New York City, 
who are and have been for many years, general counsel to the Cigar 
Manufacturers Association of America. 

Mr. Foranp. You may proceed with your statement. 

Mr. Stncer. The association which I represent, Mr. Chairman, and 
Mr. Mason, is a trade group composed of cigar manufacturers located 
throughout the United States. Its members consist of large, medium, 
and small manufacturers who collectively produce in excess of 75 
percent in unit dollar volume of all cigars manufactured in the United 
States. 

Many of these firms have been in business continuously since before 
the turn of the century and many are successor companies whose 
predecessors were likewise in business before that time. 

Although you have heard from other witnesses on the subject, we 
in the cigar industry believe our problem is unique and accordingly 
our story is different from that which you have heard so far. 

When we appeared here in 1953 we pointed out that for more than 
a century the statute prescribed the precise number of cigars which 
may be packaged in the statutory legal container. We demonstrated, 
for example, that a manufacturer of cigars who for economic or mer- 
chandising reasons may have desired to pack 60 cigars in a box, could 
not do so without being in violation of the law because no statutory 
container then existed for a box of 60 cigars. 

We indicated a number of instances where manufacturers were pre- 
vented from vending their cigars in boxes of other denominations 
even though there has been a desire or demand for a different size 
package. 

Although you gentlemen removed this statutory prohibition, the 
cigar industry is still unable to change its packages because of the 
straitjacket requirements of the stamp system. Because of the diffi- 
culties of obtaining new denominations of stamps from the printing 
office and the cost incidental thereto, the new Internal Revenue regu- 
lations provided that the denominations of stamps which will be issued 
will continue to be those which were issued prior to January 1, 1955. 

Since there was no stamp for a box of 60 cigars, for example, prior 
to January 1, 1955, there is none now. 

One of the recent developments in the merchandising of cigars has 
heen a greater use in cardboard boxes in which 5 or 10 cigars are con- 
tained, recently 1 company came out with a cardboard box of 3 and 7 
cigars. 

Another company thought a box of 4 cigars would make a very de- 
sirable package and their sales department set the machinery into 
motion to put such a box on the market. : 

But what happened? When their controller was consulted he had 
to advise the sales department that there was no such thing as a stamp 
for 4 cigars and that if the sales department wanted to put a stamp 
on the box they would have to put a stamp for 5 cigars increasing the 
tax burden 25 percent over that which was legally due under the tax- 
ing statute, unless, for example, 10 of these 4-packs were wrapped in 
an outer container and the stamp put on the outer container. 
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That sounded like a solution to the problem, gentlemen, but it was 
not. When this container of 10 packages of 4 cigars each reached the 
retailer's counter, the retailer under the present Internal Revenue 
regulations was required to keep these 10 beautiful individual pack- 
ages in the outer container until he sold all of them to his customers. 

The company thereupon had to redesign the outer container to make 
it suitable for counter display. 

But again this did not completely solve the problem because the 
display counters of many cigar stores are overcrowded for space and 
it is the natural inclination of a retailer to display a small number of 
cigars of each brand, taking them out of the stamped container in 
violation of the law. 

We are advised by the Internal Revenue Service that this regula- 
tion must remain until we go on a return system. 

I have here 3 containers, each with 10 individual 4-packs, with 3 
containers identical. I would like you gentlemen to look at the bot- 
tom of these containers and you will notice that on 1 container the 
manufacturer had to put 4 stamps, 1 for 25 cigars and 3 for 5 cigars 
each to reach 40. 

On another, 4 stamps of 10 each to make the combination of 40. 

And on another, 3 stamps, 1 for 25, 1 for 10, and 1 for 5. 

Thus, in order to find multiple stamps for 40 cigars this manufac- 
turer was required to use 3 different denominations. 

This was not by design, I assure you, but because the district di- 
rectors of the Internal Revenue Service are not adequately supplied 
with all denominations in each of the 7 classes required for cigars. 

I have here, gentlemen, a box containing 36 cigars. This “package 
has recently been put on the market. Since there is no stamp for 36 
cigars, this manufacturer had to use a combination of three 12-cigar 
stamps. I am sure you will appreciate from the looks of this package 
that this manufacturer put a lot of thought, effort, and spent consid- 
erable sums in designing this package. To have it marred by these 
three stamps on it certainly defeated the intent and purpose of the 
manufacturer. 

Cigar stamps are affixed to boxes in the main by expensive machin- 
ery requiring labor and constant repair. Therefore, instead of per- 
mitting the cigar industry to find means of reducing its cost of pro- 
duction this stamp system imposes a continued yoke on the industry 
which makes it obligatory to continue the use of expensive unnecessary 
machinery and utilization of unfruitful labor. 

Most cigars sold from cigar counters are now vended from a box 
containing 50 cigars. Were the cigar industry able to package its 
wares in a box of 60 cigars, a most desirable package, a substantial 
savings in packaging costs would result since not only would there be 
a reduction i in the cost of the cigar boxes, but an ov erall saving in pack- 
ing the cigars into the cigar boxes, a savings in shipping c ontainers, a 
savings in freight charges, among other savings. 

But such a box of 60 cigars cannot be merchandised economically 
under the present stamp system because a minimum of 2 stamps would 
be required to be affixed to the box, namely, a stamp for 50 and a stamp 
for 10 cigars, there being no denomination for 60 cigars. 

Where multiple stamps are necessitated they « annot be applied by 
the stamping machines because the mac hines can adhere only one 
stamp at a time and only in a fixed position. 
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This imposes an additional and unnecessary expense. You might 
rightfully inquire, gentlemen, why, then, does not the Internal Reve- 
nue Service direct the Printing Office to make up stamps for 4 or 60 
cigars. It is not that easy. 

In the first place, I am given to understand that requisitions for 
stamps to the Printing Office must be made months in advance and 
the quantities printed presumably have relation to the demand 
therefor. 

In the absence of any boxes of 60 cigars on the market today, obvi- 
ously there is no demand. 

Moreover, as you will recall, there are 7 excise-tax classes —— 
to cigars so that each denomination must, therefore, be multiplied by 7. 

Furthermore, I have given you illustrations of only some of the sizes 
in which it might be desirable to vend cigars. There are many others 
for which there exists no available stamp denomination today. 

For example, cigar manufacturers may not now send out samples 
of 1 or 2 cigars through the mails to prospective customers because 
the smallest denominational stamp is for 3 cigars unless, of course, 
they overpay the tax and put on a stamp for 3 cigars on a package of 
1 or 2. 

A return system, we submit, therefore, is the only solution to this 
problem. We in the cigar industry feel that the continuance of a 
stamp system has hampered and will continue to hamper the mer- 
chandising of our product. 

Only by a return system can we make use of the new developments 
in modern merchandising which is such a unique contribution of 
American ingenuity to sound business practices. 

In our presentation, we trust you have observed that we have 
been circumvented by an archaic system of excise-tax collection which 
I am sure the Internal Revenue Service does not need for the protec- 
tion of the revenue. 

In our presentation, we trust you have have observed that we have 
made no reference to the fact that under the present system we are in 
effect prepaying our tax liability and that in so doing we have had to 
borrow money, pay interest on it, and thereby unproductive capital 
has been tied up. 

We ceanpeaiiies avoided any such discussion because we regard the 
adverse effect of a stamp system on the merchandising of our product 
to be the greater of the two evils. 

In our many discussions with representatives of the Treasury 
Department during the last 2 years in connection with this problem, 
and in our unsuccessful pleas to them for a return system, we have con- 
sistently taken the position that we are not concerned with the kind 
of return system which might be put into effect for the cigar industry, 
nor in the frequency of returns. We feel that our position is dis- 
tinctly different from the rest of the tobacco industry in that respect 
since the stamp system so directly adversely affects our ability properly 
to merchandise our product. 

We believe that some kind of return system for our industry should 
have been put into effect by now in conformity with your clear intent, 
and in this respect I agree with you, Mr. Mason, that I cannot read 
into your mandate any direction or discretion in perpetuity to the 
Treasury to continue the stamp system forever and a day. 
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As we indicated by Mr. Avis, the present provision of the 1954 code 
represented in effect an agreement between the tobacco industry and 
representatives of the Internal Revenue Service. In those conferences 
the very statute that we are discussing and the proposal of the Treasury 
Department temporarily to retain a stamp system was the subject of 
much discussion between representatives of the Internal Revenue 
Service and the industry. 

We of the industry did not like the uncertainty implicit in the word 
“thereafter,” but accepted it, believing that a return system would 
shortly be forthcoming. 

Under these circumstances we feel that the only solution now is 
to remove the discretion which rests in the Secretary and to provide 
for a mandatory date for the institution of a return system. 

Recognizing the budgetary stringency of the Treasury, our associa- 
tion was ready and is still ready to accept any return system because 
of the harmful effect that the stamp system is imposing on the cigar 
industry, different from any other segment of the tobacco industry. 

We feel we are justified in asking for the institution of a return 
system even if the Treasury Department or this committee is not ready 
to invoke it for all segments of the tobacco and alcohol industries. 

Naturally, we would be happy with the return system such as has 
been recommended by those who have testified earlier. 

Before concluding, I would like to comment briefly on the state- 
ment of Mr. Smith that a conversion to a return system would result 
in a revenue lag of $750 million for the fiscal year in which it was 
inaugurated. It is apparent that Mr. Smith’s calculation was predi- 
cated on a return system which would provide for the payment of the 
tax at the end of the month following the month in which the taxable 
articles were removed. 

It should be equally apparent that a return system may be devised, 
and I think the chairman came close to devising one a few moments 
ago, which can provide for earlier payment of taxes than the end of the 
following month and that the earlier such payment the smaller amount 
of the revenue lag. 

We believe that the cigar industry has waited patiently for the 
Treasury Department to carry out the intent of Congress and give us 
relief from the outmoded stamp system. 

We respectfully submit that the time has come for congressional 
action by setting a definite date in the law for the institution of a 
return system for cigar excise taxes, and we hope for your favorable 
action. 

Thank you. 

Mr. Foranp. Does that conclude your statement ? 

Mr. Singer. That concludes my statement. 

Mr. Foranp. We thank you very much and assure you that the 
subject will receive some serious consideration. 

Mr. Stncer. Thank you, sir. ' 

Mr. Foranp. At this point at the request of Mr. Herlong, a letter 
from the Florida Cigar Muhietucterers Association of Tampa will be 
placed in the record. Also a letter from Howard T. Jones, executive 
secretary of the Distilled Spirits Institute. 
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(The material referred to is as follows :) 


FLorIDA CIGAR MANUFACTURERS ASSOCIATION, 
Tampa, Fla., October 10, 1955. 


Re payment of excise taxes on cigars by reporting system in lieu of revenue 
stamps. 


CHAIRMAN, SUBCOMMITTEE EXCISE TAXATION, 
House Ways and Means Committee, 
Washington 25, D.C. 


Dear Mr. CHAIRMAN: In accordance with our request, Hon. A. 8S. (Syd) Her- 
long, of your committee, courteously consented to submit this statement on our 
behalf for the consideration of your committee. 

Under the existing Internal Revenue Code the excise tax upon cigars, as you 
are well acquainted with, is paid by revenue stamps affixed to the package con- 
taining the cigars. The amount of ex¢ise tax payable is dependent upon the 
retail price of the cigars in the package, and this varies according to the 
class of cigar. This system requires that the cigar manufacturers make sub- 
stantial prepayment of the tax and imposes a hardship upon the manufacturers 
from several viewpoints. In lieu of this revenue-stamp system, the cigar mann- 
facturers have proposed acceptance of any reasonable reporting system which 
would be proposed by the United States Treasury Department. Under such 
system, and in accordance with procedures established by the Treasury Depart- 
ment, the tax would be paid as cigars are withdrawn from the bonded premises 
and payment would be made by check to the United States. This would com- 
pletely eliminate the use of stamps and the requirement of affixing the same 
to the package containing cigars, 

The many advantages which would be obtained from this system are going 
to be urged before your committee by members of the Cigar Manufacturers 
Association of America. For this reason, they will not be set forth in detail 
here. Needless to say. we are fully aware of these reasons and of the position 
of the national association. The members of the Cigar Manufacturers Associa- 
tion of Tampa are all small businesses, under the usual definition of that term. 
For the most part they manufacture almost entirely cigars made of Cuban 
tobaccos. The undersigned are in many senses the last stand of the manu- 
facturers of cigars by the so-called Spanish hand system. We mention this 
fact as we thought it might be of interest to your committee to know that the 
small manufacturers are intensely interested in the above proposal and uniformly 
support the position of the Cigar Manufacturers Association of America in their 
recommendations to you. We appreciate the courtesy afforded to us by your 
committee in allowing us to file this statement for your consideration and we 
know that this request will receive your fair and considerate treatment. 

Very truly yours, 
JAMES J. CorRAL, President. 


DISTILLED SPrrits INstitUrTE, INc., 
Washington 4, D. C., October 21, 1955. 
Hon. AIME J. FORAND, 
Subcommittee on Excise Tax Technical and Administrative Problems, 
House Committee on Ways and Means, 
House Office Building, Washington 25, D. C. 


Drark Mr. ForanD: The Distilled Spirits Institute desires to take this oppor- 
tunity of endorsing the pleas made to your committee by other industries that 
the return system for the payment of liquor and tobacco taxes be established 
by law. 

Witnesses have forcefully pointed out to your committee that Congress en- 
acted section 5061 of the Internal Reyenue Code of 1954 for the express pur- 
pose of easing the capital requirements of prepaying these excises; that it was 
the general understanding of all concerned that the return-payment system 
would have been instituted pursuant to such provision of law long before this 
time, but that on the ground that such system of payment would have an adverse 
effect on current revenue receipts, the Treasury has failed to place the system 
into effect. 

We think the Congress, the Treasury, and all concerned were well aware at 
the time of consideration and passage of section 5061 that a changeover to a 
return-payment system would have an initial impact on Treasury receipts. We 
think it equally apparent that there is nothing in the budgetary situation now 
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which was unforeseen at the time of passage of section 5061. If it can be 
said now that institution of the return-payment system will have an adverse 
effect upon efforts to balance the budget, it can as well be said at any time in 
the future that such will either increase a deficit or decrease a surplus. 

It has been pointed out to you by witnesses for the tobacco industry that the 
prepayment of tobacco taxes is especially burdensome because of the fact that 
the tobacco tax amounts to 95.52 percent of the manufacturer's price without 
tax. May we respectfully call to your attention that in the case of distilled 
spirits this figure is more than 300 percent? 

Various proposals have been put forward designed either to ease the impact 
on Treasury receipts of the initial lag of the return system or to effect a catch- 
ing up on payments to a current basis. As to the former class of suggestions, 
we would have no objection to any plan which the Treasury might deem desir- 
able to spread the initial lag in collections. However, any plan in the latter 
category would tend to defeat the very purpose of the return system. 

We suggest that this initial lag in collections is important to Treasury’s 
fiscal operations only insofar as it tends to deprive it of funds necessary for 
current expenditures. Thus, if the return system were initiated during a month 
(March, for instance) of heavy tax receipts when a substantial portion of the 
amount collected is not expended currently but carried forward to succeeding 
months, there would be no adverse impact on Treasury's fiscal operations. 

We urge that your subcommittee recommend to the full committee that a 
monthly return payment system with payment not earlier than the 15th of the 
succeeding month for these excise taxes be established by law. 

Respectfully submitted. 

Howarp T. JONEs, 
Evrecutive Secretary. 


Mr. Foranp. The next witness is Mr. Herbert Octinger. 

Following him, Mr. George Jenkins. 

The chairman has been advised that Mr. Martin Nelson is to speak 
for both of those people. Is that correct ? 


STATEMENT OF MARTIN M. NELSON ON BEHALF OF BALLY MANU- 
FACTURING CO., CHICAGO, ILL. (ACCOMPANIED BY BENJAMIN M. 
BECKER ON BEHALF OF UNITED MANUFACTURING CO., CHICAGO, 
ILL., AND BAILEY WALSH, WASHINGTON COUNSEL FOR BOTH 
COMPANIES) 


Mr. Netson. My name is Martin Nelson. I appear here on behalf 
of the Bally Manufacturing Co., Chicago, Ill. I am a practicing 
attorney in Chicago, and general counsel for such ¢ ompany. 

Because of the mutual interest involved, I also appear on behalf of 
the United Manufacturing Co., in the interest of economizing the com- 
mittee’s time. 

Mr. Foranp. We appreciate that very much. 

Mr. Nexson. Also, to economize the committee’s time, I ask leave 
to file my statement, and I will confine my remarks to emphasizing 
certain pertinent portions of that statement. 

Mr. Foranp. You may do so. 

(The statement is as follows:) 


STATEMENT BY MARTIN M. NELSON ON BEHALF OF BALLY MANUFACTURING CO., 
CHIcAGo, ILL., JOINED IN BY BENJAMIN M. BecKER ON BEHALF OF UNITED MANU- 
FACTURING Co., CuIcaco, ILL., AND BAILEY WALSH, WASHINGTON COUNSEL FOR 
BotH CoMPANIES ON EXcIseE TAXES ON COoIN-OPERATED AMUSEMENT DEVICES, 
INTERNAL REVENUE Cope, SEcTIONS 4461-4463 


The problem to which these remarks are addressed seriously affects a substan- 
tial segment of the persons who earn a living, directly or indirectly, from the 
amusement industry; indeed, failure to solve the problem could destroy that 
industry. 
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It is proposed that sections 4461-4463 of the Internal Revenue Code be amended 
so as to eliminate a confusing and burdensome situation that has developed in the 
assessment and collection of taxes with respect to coin-operated amusement 
devices. 

My name is Martin M. Nelson. I appear hereon behalf of Bally Manufactur- 
ing Co., 2640 West Belmont Avenue, Chicago, Ill. I have been authorized by 
Mr. Benjamin M. Becker, a Chicago attorney representing the United Manufac- 
turing Co., 3401 North California Avenue, Chicago, IIL, to state that this state- 
ment may be deemed to be presented on behalf of his client too. Attorney Bailey 
Walsh, Washington counsel for both companies, collaborated in the preparation 
of this statement. 

It may be remembered that many of the views expressed herein were pre- 
sented to this committee on behalf of both companies on August 5, 1953, and 
that a similar statement was made before the Senate Finance Committee on 
April 22, 1954.2. No action was taken by either committee, however, it being 
the policy at that time, as we understand it, to consider no amendments to existing 
revenue measures. 

The companies represented here today are manufacturers of coin-operated 
pinball and other amusement machines; neither of them manufactures what are 
commonly known as slot machines. None of the machines manufactured by these 
companies is designed to reward successful players by the physical delivery of 
money or any Other valuable thing. In some cases, machines sold by petitioners 
to their distributors are resold to operators who, in turn, place them in shops, 
taverns, and other places of amusement in which prizes are awarded on the 
basis of a designated score. In other instances, unused free games are redeemed 
by the proprietor in cash. In general, however, the player is rewarded only with 
the satisfaction or amusement which is associated with participation in any 
game or sport. 


THE TAX IN QUESTION 


Sections 4461-4463 of the code impose a tax on “coin-operated amusement and 
gaming devices.” The occupant of the premises where a machine is located is 
liable for the tax. Under the statutory scheme, “amusement and music machines” 
and “so-called ‘slot’ machines” are separately classified and taxed. If the machine 
is an amusement machine, the tax is $10 per year on each machine. If the 
device is a slot machine, the tax is $250 per year on each machine. 

By section 4462 (a) (1) of the code,’ a coin-operated amusement game, taxable 
at the rate of $10 per year, is described as follows: 

“(a) In GenerRAL.—As used in sections 4461 to 4463, inclusive, the term ‘coin- 
operated amusement or gaming device’ means— 

(1) any amusement or music machine operated by means of the insertion 
of a coin, token, or similar object ; and” 

On the other hand, a coin-operated gaming device, taxable at the rate of $250 
per year, is defined by section 4462 (a) (2) of the code as follows: 

(2) so-called ‘slot’ machines which operate by means of insertion of a 
coin, token, or similar object and which, by application of the element of 
chance, may deliver, or entitle the person playing or operating the machine 
to receive cash, premiums, merchandise, or tokens.” 

For many years following enactment of the foregoing provisions of the code, 
the $10 tax was uniformly assessed against pinball and other amusement machines 
by collectors of internal revenue (and later, by directors of internal revenue) 
throughout the country. Within recent years, however, attempts have been made 
in several districts to include pinball and other amusement machines under the 
$250 tax, solely on the ground that a prize had been awarded for skillful play 
or that unused free games had been redeemed in cash.° 

We respectfully submit that there is no warrant in law or in theory for the 
imposition of the greater tax with respect to a pinball or other amusement 
machine. 


1 Previous statements by your petitioners were specifically directed to sec. 3267 of the 
Internal Revenue Code of 1939, which thereafter, without change of substance, became 
secs. 4461-4463 of the 1954 code. 

2 Secs. 4461-4463 are set forth in full as appendix A to this statement. 

3 Petitioners are informed that such assessments have been made in several districts, and 
that amusement machines have been seized in Tennessee and in Illinois. Criminal in- 
dictments or informations are known to have been returned against location owners in 
Illinois, Tennessee, and Mississippi. It is believed that ay one such case involving a 
pinball machine has been disposed of ; on October 7, 1955, judgment was entered on a plea 
ane contendere in the United States District Court for the Northern District of 

nois. 
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RATIONALE OF PETITIONERS’ AND TAXPAYERS’ POSITION—LEGISLATIVE HISTORY 


The rationale of petitioners’ and taxpayers’ position is found in the legislative 
history of sections 4461-4463, which clearly indicates that pinball and other 
amusement machines are not classified and are not taxable as slot machines. 

Sections 4461-4463 were first proposed by the House of Representatives as 
part of the Revenue Revision of 1941. As passed by the House, H. R. 5417 
assessed a tax of $25 on each “coin-operated amusement and gaming device.” 
That term was defined as including “(1) so-called ‘pinball’ and other similar 
amusement machines, operated by means of the insertion of a coin, token, or 
similar object, and (2) so-called ‘slot’ machines which operate by means of inser- 
tion of a coin, token, or similar object and which, by application of the element 
of chance, may deliver or entitle the person playing or operating the machine 
to receive cash, premiums, merchandise, or tokens.” 

The House obviously understood that pinball machines and slot machines were 
not the same, despite the fact that it imposed a uniform $25 tax on each. If 
pinball machines were included in the general classification of slot machines, 
it was wholly unnecessary to mention them separately in clause (1). The report 
of the Ways and Means Committee also treated slot machines and pinball 
machines as separate categories (H. Rept. 1040, 77th Cong., Ist sess., p. 60 
(1941)). The report stated: 

“‘*Coin-operated amusement or gaming devices’ are, briefly, machines which 
fall within the general classification colloquially referred to as ‘pinball’ machines 
and ‘slot’ machines.” 

At subsequent hearings before the Senate Finance Committee, representatives 
of the coin-machine industry appeared and emphasized that the proposed tax 
upon amusement machines was not economically feasible and that its imposition 
would result in a probable loss of revenue by removing thousands of such 
machines from circulation.“ The Senate was impressed by this possibility. The 
proposed bill, as passed by the Senate, accepted the classification of pinball 
machines as separate and apart from slot machines, and reduced the tax on the 
former to $10 per machine, while increasing the tax on the latter to $50 per 
machine. The report of the Senate Finance Committee emphasized the basic 
intention to distinguish pinball machines from slot machines (S. Rept. 673, 77th 
Cong., Ist sess., p. 21 (1941)). In the words of the report: 

“The House bill places a special tax of $25 per year upon each coin-operated 
amusement or gaming device maintained for use on any premises. 

“Your committee divides these devices into two categories. Upon so-called 
pinball or other amusement devices operated by the insertion of a coin or token, 
the tax is reduced to $10 per year. Upon so-called slot machines, however, the 
tax is placed at $200 per year.” 

The conference report was in accord in its understanding of the Senate amend- 
ment. The report stated that “the amendment establishes two different rates 
of tax: $10 per annum in the case of a pinball game, or similar game or amuse- 
ment machine, and $50 with respect to so-called slot machines, the operation of 
which involves an element of chance.”* The House accepted the Senate amend- 
ment and section 3267 of the 1989 code—sections 4461-4463 of the 1954 code— 
was enacted as part of the Revenue Act of 1941. 

Nothing in the congressional hearings or reports or in the various versions of 
the 1941 act supports the attempt to include pinball machines in a broader classi- 
fication as one of a number of different slot machines. Surely it would have 
been meaningless to refer to pinball machines by name and to classify them 
separately for tax purposes if they were also includible within the slot-machine 
category. Instead, it is clear that “slot machine” is a term of art conforming 
to its generally accepted meaning as a mechanical device, an essential part of 
which is a drum or reel containing insignia such as oranges, cherries, lemons, 
and bells. 

It is pertinent to note that at the hearings before the Committee on Ways and 
Means with reference to this problem on August 5, 1953, Congressman Eberharter 
said: “What we intended was to tax one-armed bandits $250.” 

With the enactment of the Revenue Act of 1942 which added many new excise 
taxes to the code, former section 3267 was amended to bring all coin-operated 


*See hearings before Senate Finance Committee on H. R. 5417, 77th Cong.. 1 
pp. 1210-1215 (1941). 

© See also the additional statement on p. 55 of S. Rept. 673. 

* H. Rept. 1203, 77th Cong., 1st sess., p. 18 (1941). 
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amusement and music machines under the $10 tax formerly imposed only on 
pinball and similar machines. But enlargement of the category of machines 
subject to the $10 tax did not remove pinball machines from the classification.’ 
On the contrary, the congressional reports of the amendment reaffirmed the con- 
tinued inclusion of pinball machines under the $10 tax. In House Report No. 
2333, 77th Congress, 2d session, page 180 (1942), it was stated: 

“This section amends section 3267 of the code by defining ‘coin-operated 
amusement devices’ to include all amusement machines and music machines 
operated by means of the insertion of coins, tokens, or similar objects. Under 
this amendment there will be included in addition to pinball machines, a great 
variety of other machines, such as baseball and football games, machine-gun 
games, music machines (so-called juke boxes), and many other types of coin- 
operated games.” * [Emphasis added. ] 

The separate taxes imposed by sections 4461-4463 are placed on the coin- 
operated machines themselves, not on the use to which the machines may be put. 
We do not understand how a pinball machine can be transformed into some- 
thing else merely by the award of nominal prizes for the attainment of high 
scores, or the payment of cash in lieu of additional amusement. The machine 
remains the same. It is still a device whereby one or more balls are propelled 
through a chute by the operation of a plunger in the hands of the player, with 
the balls then registering a score by hitting various bumpers or other objects or 
by dropping into holes and actuating electrically controlled circuits. The award 
of a prize by the location owner does not mysteriously transform the machine 
into one containing insignia on reels or drums. 

Nor are the other amusement machines covered by the $10 tax converted into 
slot machines simply by adding the element of a possible prize. For example, 
the simulated bowling, baseball, football, hockey, and basketball games and the 
various types of gun games do not become slot machines because a proprietor 
decides that the attainment of a designated score should entitle the player to a 
prize. The games continue to be as different in structure from slot machines as 
they are when the attainment of a designated score entitled the player to addi- 
tional free games. 

Slot machines are pure gambling devices. The player inserts a coin and pulls 
a lever, betting that the revolving drums will come to rest in a combination 
which will deliver to him more coins than he put into the machine. Obviously, 
amusement does not result from watching the drums revolve for a few seconds. 
Usually all that results is the loss of money. In contrast, the machines with 
which we are concerned are essentially amusement devices. The player be- 
lieves—or at least hopes—that he can so control the game that a designated 
score will be achieved. The element of chance or luck, far from being the con- 
trolling factor, is only an incidental feature that in part contributes to the 
amusement and attraction of the game. Awarding a prize for attaining that 
score does not remove the amusement feature of the game. Surely it could not 
be said that golf players who make nominal wagers among themselves on their 
skill in equaling par, for example, have removed their game from the amusement 
field. 

The successful operation of the machines under discussion, unlike the opera- 
tion of slot machines, depends, at least in part, on the skill of the player. In the 
typical bowling machine the score is determined solely by the skill of the player 
in pushing the pucks over the playing surface of the game. In pinball games the 
insertion of the coin merely releases the balls for play. From that point on the 
play of the game is under the control of the player who, with greater or lesser 
skill in the application of the proper amount of force, releases the plunger which 
propels the balls. Thereafter the manual dexterity of the player in slightly 
tilting or nudging the machine and, in some games, manipulating the “flippers” 
to again propel the ball, is instrumental in achieving a high score. And in the 
various gun games the attainment of a required score is obviously due to the 
playver’s skill as a marksman. In none of these games does a favorable result 
depend on pulling a lever at the propitious time in the mathematical sequence 
of plays on the machine. 


7In order to placate the fears of some manufacturers who were worried that their 
machines might be subject to the higher tax, the 1942 act also specifically stated that cer- 
tain gum-vending machines which contained some of the characteristics of slot machines 
would not be taxed as slot machines. See hearings before Senate Finance Committee on 
H. R. 7378, 77th Cong., 2d sess., pp. 1135-1141 (1942). 

® See also S. Rept. 1631, 77th Cong., 2d sess., p. 266 (1942). which again refers to the 
“tax of $10 per year with respect to so-called pinball and other similar machines.” 
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It is significant that the commonly accepted meaning of the term “so-called 
slot machine” has been unequivocally recognized by Congress in connection with 
its only other appearance in the Federal statutes. The Johnson Act, which pro- 
hibits the interstate shipment of slot machines, defines “gambling device” as 
including “any so-called ‘slot machine’ or any other machine or mechanical 
device, an essential part of which is a drum or reel with insignia thereon.” ” 
And the House report states : 

“Paragraph (1) of the definition deals with machines and mechanical devices 
commonly known as slot machines. These machines commonly employ drums or 
reels with insignia thereon which are activated either mechanically or in some 
other manner as, for example, by electric power.” ” 

In everyday speech, as well as in the trade, the mere presence of a slot for the 
insertion of a coin does not extend the term “slot machine” to telephones, soft- 
drink dispensers, turnstiles, parking meters, jukeboxes, or pinball and other 
umusement games. As Mr. Justice Frankfurter has stated: ” 

“* * * we assume that Congress uses common words in their popular meaning, 
as used in the common speech of men. The cases speak of the ‘meaning of com- 
mon understanding,’ ‘the normal and spontaneous meaning of language,’ ‘the 
common and appropriate use,’ ‘the natural straightforward and literal sense,’ 
and similar variants.” 

Current attempts to assess the $250 tax with respect to pinball machines is 
arbitrary and unjustified in view of the foregoing legislative history of the reve- 
nue measures. 

Numerous meetings have been held with representatives of the Internal Reve- 
nue Service and the Treasury Department to review this problem, but to no 
avail. We are hopeful, nevertheless, that the Treasury Department will join 
us in seeking to resolve the difficulties and inequities resulting from the incon- 
gruous interpretations heretofore made throughout the country. 

Two other aspects of the problem must be noted. 


REDUCTION IN TAX REVENUES—BURDEN TO NEIGHBORHOOD BUSINESSMEN 


There is no question that continued imposition of the higher tax will seriously 
diminish the total revenues collectible under sections 4461-4463. Coin-operated 
amusement machines are found in neighborhood stores and in local taverns. 
They are not big business. The annual income from a machine may range from 
less than $250 to amounts several times greater depending upon the type of game 
and nature of its location. A substantial portion of such earnings is paid to the 
operator, who must amortize his investment of from $500 to $600 per machine 
over a short period.” The few dollars remaining as earnings of the location 
owner must be used to pay rent and other expenses. 


DAMAGE TO INDUSTRY AND TO SMALL BUSINESS 


The current drive to impose a $250 tax on amusement machines because of the 
presence of a possible prize element is seriously affecting the coin-operated amuse- 
ment machine industry. The industry will be unable to operate in the face of 
this unwarranted increase in tax to the extent of 2,400 percent. The end result 
will be the virtual cessation of operations, with its attendant economic dis- 
locations. 

Such dislocations will be of more far-reaching effect than first appears. While 
the manufacturers themselves are small in number with an aggregate direct 
employment probably not in excess of 10,000, the injury to the countrywide con- 
sumers of the manufacturers’ products, and their employees, would mount to an 
impressive total. 

In the first instance, hundreds of manufacturing firms which supply raw 
materials to the members of the industry would be adversely affected. More- 
over, there are approximately 15,000 retail purchasers of the manufacturers’ 
equipment, who place this equipment on location with many thousands of local 
storekeepers. The majority of such purchasers are business enterprises employ- 
ing from 2 to as many as 100 persons. Similarly, many of the location owners 


®15 U.S. C. A., see. 1172 (a). 

° H. Rept. 2769, 8ist Cong.. 2d sess. (1950). 

a Frankfurter, Some Reflections on the Meaning of Statutes, 47 Cal. L. Rev. 527, 536 
(1947). 

2 The games seldom have a life expectancy of more than 2 or 3 years. Moreover. they 
have a sharply decreasing attractiveness after they are first put into operation, and the 
amortization period is usually 1 year. 
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are of the local storekeeper-tavern owner class conducting family enterprise or 
employing additional persons. It may fairly be assumed, therefore, that as many 
as half a million people would be adversely affected if the amusement-machine 
industry is forced out of business or seriously restricted in its operations by 
reason of an excessive and confiscatory excise tax. 


ASSESSMENT OF LARGER TAX INVADES THE RAPIDLY DIMINISHING SOURCES OF REVENUE 
FOR LOCAL GOVERNMENTS 


A recent report by the President’s Commission on Intergovernmental Relations 
has given new emphasis to the acute problem which is faced by numerous State 
and local governments in finding sources of revenue sufficient to meet their ever- 
increasing financial burdens. As Federal taxes have multiplied from 4 percent of 
national income in 1929 to nearly 21 percent today, local taxing bodies have been 
confronted with a constant diminution in sources of taxation.” In recent years, 
hundreds of cities have looked to amusements as a subject of taxation as well as 
regulation. Many States, including Illinois, Washington, Oregon, and Louisiana 
have for the first time adopted measures which license and tax pinball machines. 

It is most serious to note that in many places in the United States, the sum of 
the city, State, and Federal tax would exceed the value of the machine. Clearly, 
as a revenue measure this is shockingly confiscatory. The assessment of the 
higher Federal excise tax of $250 against amusement machines will rapidly and 
quickly dry up this source of revenue for local communities. 

It follows, therefore, regardless of whether Congress should eventually deter- 
mine that amusement machines are properly and exclusively within the sphere 
of local taxation, that neither government will benefit from assessment of the 
$250 tax. 

Finally, it should be noted that mere possession of a $250 Federal gaming 
tax stamp is prima facie evidence in some States of a violation of local gaming 
laws. In such circumstances, payment of the $250 tax constitutes an insurmount- 
able barrier to many location owners in using amusement devices to supple- 
ment income, irrespective of the amount of tax involved. Again, the resultant 
license revenues to local governments are adversely affected. 

At this point, I would like to call attention to earlier interpretative rulings 
on the subject matters by various United States Treasury Department and 

sureau of Internal Revenue officials, which are attached hereto as exhibits 
1 to 6, inclusive. Treasury Department Form 11B (revised March 1947) is 
also attached hereto as exhibit 7, and Treasury Department Form 11B, which 
was revised February 1952 is attached hereto as exhibit 8. Such forms clearly 
portray the change in administrative thinking. In this connection, during the 
hearings before the Senate Finance Committee on April 22, 1954, Mr. Stam said: 

“That was administrative action of the Bureau of Internal Revenue. I 
think they merely construed these to be gaming devices, and because they said 
they were gaming devices, they then applied this $250 tax.” 


PROPOSAL 


To solve the problem herein discussed, and to eliminate a burdensome and 
confusing situation, it is respectfully requested that sections 4461-4463 of the 
Internal Revenue Code be amended so as to make it clear that pinball and 
amusement machines are clearly within the $10 classification. This can be 
achieved most expeditiously by simply adopting the distinction between slot 
machines and amusement machines, which has been proven both meaningful 
and workable in the administration of the Johnson Act, described above. 

It is, therefore, respectfully urged that section 4462 (a) of the Code be 
amended to read as follows, all other provisions of sections 4461-4463 being 
unchanged : 


a ee OF COIN-OPERATED AMUSEMENT OR GAMING 


“(a) IN GeNERAL.—As used in sections 4461 to 4463, inclusive, the term ‘coin- 
operated amusement or gaming device’ means— 

“(1) any amusement or music machine operated by means of the insertion 

of a coin, token, or similar object, including any so-called pin-ball machine, 


13 ents on Intergovernmental Relations, Report to the President, June 1955, 
pp. 90—- : 
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operated by means of the insertion of a coin, token, or similar object, but not 
including any device defined in class (2) of this subsection, and 

(2) any so-called slot machine or any other machine or device an essen- 
tial part of which is a drum or reel with insignia thereon; and (a) which 
when operated may deliver as the result of the application of an element of 
chance any money or property or (b) by the operation of which a person 
may become entitled to receive, as the result of the application of an ele- 
ment of chance any money or property; or any machine or mechanical de- 
vice designed and manufactured to operate by means of insertion of a 
coin, token, or similar object and designed and manufactured so that when 
operated it may deliver as the result of the application of an element of 
chance any money or property.” 

It should be understood that your petitioners would not foreclose considera- 
tion by this committee of the precise rate at which their machines should be 
taxed; they insist only that such machines should not be placed in the same 
category as slot machines and that, in any event, taxation at the rate of $25 
per year is confiscatory and prohibitive. Without conceding that an increased 
rate of taxation is justified, we recognize that others might urge that pinball 
machines be taxed at a rate other than that applicable to music or vending 
machines. Should such arguments prevail, it is respectfully submitted that the 
distinction considered herein must nevertheless be retained. If, for example, it 
were determined that our products are to be taxed at the rate of $25 per year, 
the following statutory language would be appropriate: 


“SEC. 4461. IMPOSITION OF TAX. 


‘There shall be imposed a special tax to be paid by every person who maintains 
for use or permits the use of on any place or premises occupied by him, a coin- 
operated amusement or gaming device at the following rates: 

““(1) $10 per year in the case of a device defined in clause (1) of section 
4462 (a); 

(2) $25 per year in the case of a device defined in clause (2) of section 
4462 (a); 

“(3) $250 per year in the case of a device defined in clause (3) of section 
4462 (a); and 

“(4) $10, $25 or $250, as the case may be, for each additional device so 
maintained or the use of which is so permitted. If one such device is 
replaced by another, such other device shall not be considered an additional 
device. 


ee oa OF COIN-OPERATED AMUSEMENT OR GAMING 
Cc 


“(a) IN GENERAL.—As used in sections 4461 to 4463, inclusive, the term ‘coin- 
operated amusement and gaming devices’ means (1) any music machine operated 
by means of the insertion of a coin, token, or similar object, or a vending machine 
operated by means of the insertion of a 1 cent coin, which, when it dispenses a 
prize, never dispenses a prize of a retail value of, or entitles a person to receive 
a prize of a retail value of, more than 5 cents, and if the only prize dispensed is 
merchandise and not cash or tokens; or any amusement machine operated by 
means of the insertion of a coin, teken, or similar object, but not including any 
device defined in clauses (2) or (3) of this subsection; (2) any so-called ‘pin- 
ball’ machine operated by means of the insertion of a coin, token or similar 
object, but not including any device defined in clause (3) of this subsection: and 
(3) any so-called ‘slot machine’ or any other machine or device, an essential part 
of which is a drum or reel with insignia thereon, and (a) which, when operate, 
may deliver as the result of the application of an element of chance any money 
or property, or (b) by the operation of which a person may become entitled to 
receive, as the result of the application of an element of chance, any money or 
property ; or any machine or mechanical device designed and manufactured to 
operate by means of insertion of a coin, token or similar object and designed and 
manufactured so that when operated, it may deliver as the result of the appli- 
cation of an element of chance, any money or property.” 

“(b) Excrtusion.—The term ‘coin-operated amusement or gaming device’ does 
not include bona fide vending machines in which are not incorporated gaming or 
amusement features. 
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“SEC. 4463. ADMINISTRATIVE PROVISIONS. 


““(a) TRADE OR BUSINESS.—AnR operator of a place or premises who maintains 
for use or permits the use of any coin-operated device shall be considered, for 
purposes of chapter 40, to be engaged in a trade or business in respect of each 
such device 

“(b) Cross REFERENCE.— 
“For penalties and other administrative provisions applicable to this sub- 
chapter, see chapter 40 and subtitle F.” 


CONCLUSION 


It is submitted that adoption of either of the foregoing proposals would solve 
many of the problems arising under existing law, eliminate the present threat 
to the economic welfare of hundreds of thousands of persons associated with the 
amusement industry, and result in a net gain to Federal and State taxing author- 
ities. 

APPENDIX A 


SUBCHAPTER B—OCCUPATIONAL TAX ON COIN-OPERATED DEVICES 


Sec. 4461. Imposition of tax. 
Sec. 4462. Definition of Coin-operated amusement or gaming devices. 
Sec. 4463. Administrative provisions. 


SEC. 4461. IMPOSITION OF TAX. 

There shall be imposed a special tax to be paid by every person who maintains 
for use or permits the use of, on any place or premises occupied by him, a coin- 
operated amusement or gaming device at the following rates: 

(1) $10 a year, in the case of a device defined in paragraph (1) of section 
4462 (a): 

(2) $250 a year, in the case of a device defined in paragraph (2) of section 
4462 (a); and 

(3) $10 or $250 a year, as the case may be, for each additional device so 
maintained or the use of which is so permitted. If one such device is replaced 
by another, such other device shall not be considered an additional device. 


SEC. 4462. DEFINITION OF COIN-OPERATED AMUSEMENT OR GAMING 
DEVICE. 


(a) In GENERAL.—AS used in section 4461 to 4463, inclusive, the term “coin- 
operated amusement or gaming device” means— 

(1) any amusement or music machine operated by means of the insertion 
of a coin, token, or similar object, and 

(2) so-called “slot” machines which operate by means of insertion of a 
coin, token, or similar object, and which, by application of the element of 
chance, May deliver, or entitle the person playing or operating the machine 
to receive cash, premiums, merchandise, or tokens. 

(b) ExcLuston.—The term “coin-operated amusement or gaming device” does 
not include bona fide vending machines in which are not incorporated gaming or 
amusement features. 

(ec) 1-Cent VENDING MacuiIne.—For purposes of sections 4461 to 4465, inclu- 
sive, a vending machine operated by means of the insertion of a 1-cent coin, 
which, when it dispenses a prize, never dispenses a prize of a retail value of, or 
entitles a person to receive a prize of a retail value of, more than 5 cents, and if 
the only prize dispensed is merchandise and not cash or tokens, shall be classified 
under paragraph (1) and not under paragraph (2) of subsection (a). 


SEC. 4463. ADMINISTRATIVE PROVISIONS. 


(a) TRADE OR BusINness.—An operator of a place or premises who maintains 
for use or permits the use of any coin-operated device shall be considered, for 
purposes of chapter 40, to be engaged in a trade or business in respect of each 
such device. 

(b) Cross REFERENCE.— 

For penalties and other administrative provisions applicable to this subchapter, 
see chapter 40 and subtitle F. 
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ExuHrstir 1 


TREASURY DEPARTMENT, 
INTERNAL REVENUE SERVICE, 
OFFICE OF THE COLLECTOR, 
New Orleans 16, La., March 23, 1950. 
NEW ORLEANS NOVELTY Co., 
New Orleans, La. 

GENTLEMEN : Reference is made to your personal call at this office on March 
14, 1950, concerning the question of liability for the special tax imposed under 
section 3267 of the Internal Revenue Code on the Bally Shuffie Bowler machine 
described in the illustrated circular you submitted. 

As advised, your inquiry has been submitted to the Commissioner of Internal 
Revenue, Washington, D. C., for the issuance of a ruling on the question, and you 
are informed that we are now in receipt of a response from the Bureau, as per 
copy of letter dated March 20, 1950, herewith attached. It is held in the en- 
closure that the machine in question is considered to be a coin-operated amuse- 
ment device within the meaning of the applicable section of the Internal Revenue 
Code, and is thereby subject to the special stamp tax at the rate of $10 per year. 

Sincerely, 
C. A. DoNNELLY, Collector, 
By Geo F. Barttey, Jr., Assistant Chief, 
Wage and Excise Tar Division. 


TREASURY DEPARTMENT, 
Washington, March 20, 1950. 
COLLECTOR OF INTERNAL REVENUE, 
New Orleans, La.: 
(Attention: WET: HEH: GFBJr: OR-O) 

Reference is made to your letter of March 14, 1950, wherein you advised that 
the New Orleans Novelty Co., 115 Magazine Street, New Orleans, has made 
inquiry concerning the applicability of the special tax imposed by section 3267 
of the Internal Revenue Code with respect to the maintenance for use of the 

Sally Shuffle Bowler machine as described and illustrated in the circular you 
enclosed. 

The machine operates by the insertion of a coin which resets the bowling pins 
and releases the puck or disk for play. 

If the machine is considered to be a coin-operated amusement device, you 
inquire whether the awarding of a weekly prize for which score by the taxpayer 
would have the effect of placing same within the category of a “gaming device” 
and therefore subject to the $100 tax stamp. 

The classification of a machine as a coin-operated amusement or gaming device 
is not determined solely by the giving of prizes. If the successful operation of 
a coin-operated device depends on the application of the element of chance, the 
machine is considered a gaming device. With respect to the device Bally Shuffle 
Bowler the score is determined by the skill of the player in pushing the pucks 
over the playing surface of the device and is thus similar to skee-ball and 
pokerino devices where the insertion of a coin merely releases the balls for play. 
The play of the game from this point is in control of the player who rolls the 
balis by hand. 

The coin-operated Bally Shufile Bowler is thus distinguished from those coin- 
operated devices the successful operation of which is determined by the applica- 
tion of the element of chance, such as “slot” machines, dice or free games re- 
deemed. These types of devices are either operated by pulling a lever setting 
reels into motion, activity of dice, or, in the case of pinball machines, propelling 
a ball over a playing surface by means of successful scores or free games re- 
deemed. These types of devices are either operated by pulling a lever setting 
reels into motion, activity of dice, or, in the case of pinball machines, propelling 
a ball over a playing surface by means of a plunger and may be distinguished 
from manual operation, such as in the device described. The mere awarding 
of a weekly prize for high score on a pinball machine would not bring it within 
the classification of a coin-operated gaming device. 
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For the purpose of the special tax the coin-operated Bally Shuffle Bowler is 
considered to be a coin-operated amusement device within the meaning of section 
3267 of the code, even when prizes are offered for its successful operation. 


CHARLEs J. VALAER, Deputy Commissioner. 


ExHIsit 3 


UNIrep States TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington 25. 
Mr. Roy J. BARNETT, 
208 South La Salle Street, Chicago 4, Til. 


Deak Mr. BARNETT: Receipt is acknowledged of your letter dated March 27, 
1951, enclosing letter of same date from the Exhibit Supply Co., Chicago, I1., 
concerning the special tax imposed by section 3267 of the Internal Revenue 
Code and its application to a certain type game which it manufactures. Pictures 
and instructions concerning the game were enclosed with the letter. 

The device is a coin-operated electric shooting target called Gun Patrol. To 
increase player appeal the device has incorporated an automatic ticket unit 
which vends a ticket indicating skill at certain fixed scoring points. The tickets 
are used in some areas to draw for a weekly or monthly prize. 

Advice is requested as to where the Gun Patrol should be classified as an 
amusement or gaming device within the meaning of section 3267 of the code. 

The coin-operated device Gun Patrol, regardless of whether prizes are offered 
for scoring hits, is considered to be a coin-operated amusement device since 
the successful operation is attained by the player's skill, as distinguished from 
the element of chance predominant in slot machines or other similar gaming 
devices. Accordingly, persons maintaining for use such devices on premises 
occupied by them incur special tax liability of $10 per year per machine. 

Very truly yours, 
CHARLES J. VALAER, Deputy Commissioner. 


Exursit 4 


OFFICE OF THE COLLECTOR OF INTERNAL REVENUE, 
Indianapolis, Ind., August 17, 1951. 
Mr. EpwWIn BLUMENFELD, 
314 Willard Avenue, Michigan City, Ind. 


Dear Mr. BLUMENFELD: Reference is made to your letter of August 15, 1951, 
stating that you are operating a machine referred to as “one ball.” It does not 
have a slot paying money in case of a winning score. The player can refuse the 
free game or games and take cash. The cash is given by the operators of the 
establishment where the machine is placed. This is the arrangement made be- 
tween yourself and the proprietor of the establishment. There is nothing on the 
machine explaining this or anything else concerning a prize. 

You are advised that in this connection the Commissioner of Internal Revenue 
has held that the machine must deliver to the person playing, cash, tokens, pre- 
miums, or merchandise, or the machine must indicate to the person playing or 
operating the machine that he is entitled to receive cash, premiums, merchan- 
dise, or tokens. In other words, the machine bust have a legend inscribed there- 
on notifying the player what he is to receive. Private arrangements between 
the player and the proprietor would not bring the machine within the classifica- 
tion of a gaming device. 

From the information submitted, these machines would only be subject to 
the coin-operated amusement device special tax. 

You state further that you own the machine and, in effect, merely rent space 
in the establishment where you place the machine. You would like to be ad- 
vised as to whether or not it would be possible for you to take the Federal 
special tax stamp out in your own name, using the address of the establishment 
where it is placed. 

The regulations relating to this tax specifically provide that every person who 
maintains for use or permits the use of a coin-operated amusement or gaming 
device or any place or premises occupied by him is liable to the special tax. An 
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operator of such place or premise is considered for the purposes of the law to 
become engaged in trade or business is a respect of each such device as of the 
date the device is placed on his premises for use thereon. 
In view of this ruling the special tax stamp must be issued in the name of the 
person and address on whose premises the machine is located. 
Very truly yours, 
RALPH W. Cripe, Collector. 


Note.—Original of this letter on file in office of James A. Burns, 108 West 
Michigan Street, accountant for Edwin Blumenfeld. 


Pxutsit 5 


UNITED Stratzs TREASURY DEPARTMENT, 
Washington 25. 
Re skee ball alleys and other games of skill. 
NATIONAL ASSOCIATION OF AMUSEMENT 
PARKS, POOLS, AND BEACHES. 


GENTLEMEN : Reference is made to your request for a ruling dated September 
18, 1952, whether the device known as Skee-Ball Alley should be classified as 
a coin-operated amusement or gaming device within the meaning of section 3267 
of the Internal Revenue Code. 

You protest a ruling issued by the Director of Internal Revenue, Parkersburg, 
W. Va., classifying the machine in question as a game of chance. This is the 
first instance to your knowledge that skee-ball has been considered as such even 
though merchandise is given, depending on the score rolled. You state that he 
demands that an operator of this type of machine in his district must purchase 
a special tax stamp of $250 while all other operators throughout the United 
States have only been required to purchase a special tax stamp of $10. 

In view of the many types of devices in operation for which prizes are 
normally awarded for successful operation or high score attained, the Bureau 
holds that the classification of a machine as a coin-operated amusement or 
gaming device is not determined solely by the giving of prizes. 

If the successful operation of a coin-operated device depends on the applica- 
tion of the element of chance, the machine is considered a gaming device. 
Generally on this type of device the player after inserting the coin in the 
machine has no further control over the final result, which is attained by the 
element of chance, such as pulling a lever, setting reels into action, activity 
of dice, or, in the case of pinball machines, propelling a ball over the playing 
surface by means of a plunger. 

However, those devices where the insertion of a coin merely releases the 
machine for play and the high score or successful operation depends on the 
player’s skill, as distinguished from the element of chance, are regarded as 
amusement devices. The play of the game after the insertion of the coin is con- 
trolled by the skill of the player either in throwing or rolling balls, pucks. or 
disks (manual operation, or shooting a gun at a target, such as skee-ball bowling 
machines now currently in use). These types of devices are thus distinguished 
from those machines where the element of chance controls and the fact that 
prizes might be offered for successful operation would not alter their classifica- 
tion as coin-operated amusement devices. 

You are advised that the Bureau has consistently held that the coin-operated 
device known as Skee-Ball Alley, regardless of the fact that prizes are awarded 
for certain designated scores, is considered to be an amusement device within 
the meaning of section 3267 of the code since the successful operation is attached 
by the player's skill as distinguished from the element of chance predominant 
in slot machines or other similar gaming devices. 

Accordingly, persons maintaining for use such devices on premises occupied 
by them would incur liability for the special tax of $10 per year for each machine 
in operation. 

Very truly yours, 
H. T. Suarrz, 
IIlcad, Technical Ruling Division. 


68693—55——37 
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ExHrsit 6 


UNITED STATES TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 


Washington 25, June 6, 1950. 
Mr. Davip KAUFMAN, 


Kaydeross Park, Saratoga Springs, N.Y. 

Dear Mr. KAUFMAN: Further reference is made to your letter dated May 
15, 1950, in which you request to be advised whether the special tax imposed 
by section 3267 of the Internal Revenue Code with respect to the maintenance 
for use of the coin-operated device known as X-Ray Poker Ball would be affected 
in any way if coupons and prizes were issued to the players. 

Offering coupons for scores attained on X-Ray Poker Ball machines and 
redeeming such coupons in prizes, irrespective of the value of the prizes, is con- 
sidered not to change the classification of the machine as a coin-operated amuse- 
ment device. 

Bureau letter dated October 30, 1942, which was transmitted with your com- 
munication, is returned herewith. 

Very truly yours, 
CHARLES J. VALAER, 
Deputy Commissioner. 
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Mr. Netson. The problem presented is a problem which, if it is not 
solved, will destroy the machine and amusement industry. 

Our problem relates to section 4461-63. At the end of my state- 
ment I suggest certain amendments to such code which will solve such 
problems. 

The companies that I represent are manufacturers of coin-operated 
amusement games, such as pinball games, bowling games, shuffle 
games, target games, and all other varieties of coin-operated games of 
every nature and description, with the exception that neither of such 
clients manufacture anything which would be commonly described as 
slot machines. 

The games manufactured by my clients do not physically deliver any 
coins or tokens or in any other way resemble a slot machine. 

The views that are now presented to this committee were the views 
presented to the House Ways and Means Committee back in August 
1953, and a similar statement was made by myself to the Senate Fi- 
nance Committee under date of April 22, 1954. 

We were advised that the door was closed as to excise-tax amend- 
ments under the 1954 code, and no action was taken one way or the 
other. 

So this problem is, for the purpose of this statement, a new problem. 

The games that are manufactured by my clients and by the United 
Manufacturing Co., are sold to distributors. The distributors in 
turn sell such games to operators. The operators place them on 
various locations such as in taverns, stores. In some instances the 
games will register high scores and it is possible—it would be hypo- 
critical if we didn’t admit it—there are instances when those high 
scores are rewarded by a prize to the player for the highest score of the 
day or week or a particular occasion. In some instances the unused 
free games are pédiecmbd by the tavern keeper or by the proprietor 
of the establishment. 

Section 4461-4463 is an unusual section. It is a section that places 
a tax on the location owner. It is a special tax feature that 1s not 
similar to the average excise tax. 

The law as such has been in effect since 1941. Prior to that time 
the manufacturers whom I represent in a period of approximately 
1932-40 were under a sporting-goods section, and they were taxed 
by an excise tax similar to the excise-tax structure of the tobacco 
people or liquor people, but commencing in 1941 a special tax struc- 
ture was created. 

Under the tax structure the details of which are set forth in 44¢1 
to 4463, a coin-operated amusement game is taxable at the rate of 
$10 per year, and that game is described as “any amusement or music 
machine.” 

In the same section, in part 2 of the definition, a so-called slot 
machine is taxed at the rate of $250. 

Nor for many years following enactment of the 1941 law up until 
about 1952, without exception to my knowledge, all the coin-operated 
amusement games, such as pinball games, shuffle games, and bowling 
games, and all games of that character, were taxed at the rate of $10. 

In 1952 the Internal Revenue Service attempted, and from that 
day they have attempted, to collect a tax of $250 when the pinbati 
game or a similar amusement game awards a prize to the player, or 
the player is given an opportunity to redeem free games. 
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Now, I respectfully submit that there is no possible basis on which 
that action could be justified. There have been no court decisions 
construing such section, with the exception that as recently as last 
Friday Judge Sam Perry, of the United States district court at Chi- 
cago, on a plea of nolo contendere by the location owner, assessed a 
fine of $1. 

I may say that the problem of even a successful court adjudication 
would not solve our problems, because the location owner is a tax- 

ayer. 
' The location owner, if you assess a $250 tax instead of $10 tax, 
would have to litigate that. 

There are literally hundreds of thousands of location owners 
through the country. Litigation is impractical from their view- 

oint. 

I would like to very briefly touch on the legislative history of sec- 
tions 4461 and 4463, and I believe I can convince you gentlemen that 
the Internal Revenue Service is completely wrong. 

When the law was first proposed in 1941, as passed by the House, 
H. R. 5417 assessed a tax of $25 on each coin-operated amusement, 
and game device. That term was defined to include so-called pinball 
games and so-called slot machines. 

However, the report of the House Ways and Means Committee 
divided slot machines and pinball machines into separate categories. 
The report stated—and I quote the exact wording: 

Coin-operated amusement or gaming devices are, briefly, machines which fall 


within the general classification colloquially referred to as “pinball” machines 
and “slot” machines. 


Keep in mind that even though the House Ways and Means Com- 
mittee drew such a distinction the bill passed with the one tax rate 
applicable to both devices. 

It then went to the Senate. There are several reports set forth in 
my statement. I will only cover the one which I think clearly illus- 
trates the point. 

In the words of the Senate report: 


The House bill places a special tax of $25 per year upon each coin-operated 
amusement or gaming device maintained for use on any premises. 

Your committee divides these devices into two categories. Upon so-called pin- 
ball or other amusement devices operated by the insertion of a coin or token, the 
tax is reduced to $10 per year. Upon so-called slot machines, however, the tax 
is placed at $200 per year. 

After that came out of conference, the rate was fixed at $10 on so- 
called pinball games, and the slot-machine tax was changed to $50. 
From that time until the present time, there has been no change in the 
statutory definition, with the exception in 1942 there was a compara- 
tively minor change which covered an amendment to the coin-operated 
amusement games under the definition. 

The report of the House stressed this. It said: 


Under this amendment there will be included, in addition to pinball machines, 
a great variety of other machines, such as baseball and football games, machine- 
gun games, music machines (so-called jukeboxes), and many other types of coin- 
operated games. 


I would say the principal reason for change was to include the music 
industry and expand the definition of amusement games, to broaden 
the definition. That was the purpose. 
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But since 1942, to and including the 1954 Code which had only a 
few minor technical changes, the statute has remained as is. 

I again emphasize that up until 1952 the statute was construed so 
that only a $10 tax would be applicable to a coin-operated pinball 
game irrespective of whether there was a prize or redemption of un- 
used free games. 

I think the distinction must be so obvious to this committee as to 
what is a slot machine, and what is a pinball game. A slot machine 

can be played by insertion of a coin anywhere from 5 cents to a dollar. 
It is purely mechanical in operation. 

A pinball game or similar amusement games requires the insertion 
of a 5-cent coin—with inflation, some of the games are operated with 
insertion of a 10-cent coin—the player has 5 balls to play, and he has 
an opportunity to direct the balls on a surface. He has an opportunity 
to get a high score. The games are different in characteristics. They 
do not resemble each other. 

The House committee intended that they should be separately cate- 
gorized. The Senate committee emphasized that. 

In 1942 it was again emphasized. 

The Internal Revenue Service in certain rulings which I have at- 
tached, exhibits 1 to 6, inclusive, has drawn distinctions as to the 
element of skill present and the element of chance. These statements 
which are attached are rulings from the Deputy Commissioner, from 
the Technical Section, and prior to 1952, gentlemen, these rulings un- 
equivocally stated that regardless of the fact that the prize aw: ‘arded 
for certain designated scores such games are considered to be amuse- 
ment devices within the meaning of section 3267. 


The mere awarding of a weekly prize for high score on a pinball 
machine would not bring it into the classification of a coin-operated 
gaming device. 


Ss 
[hada lengthy discussion on behalf of my clients with the Internal 


Revenue Service. It was agreed that a daily prize would not bring it 
within the category of a gaming device. It was also agreed that a 
prize fora shorter period of time would not bri ing it within ‘the c ategory 
of a gaming device. When it was brought down to a reward or prize 
being given for a specific score, the distinction was drawn even though 
the phy sical characteristics of the two games were identical. 

Mr. Mason. May I interrupt there with a question ? 

Mr. Foranp. Yes, Mr. Mason. 

Mr. Mason. My question is this: The law has not been changed on 
these machines, and the tax applied since 1952. What reason does the 
Revenue Department give for its change in its rulings? 

Mr. Netson. The Treasury Department goes back to a regulation 
59, which was in existence for a number of years before 1952, but 
which was never brought to the attention of the industry. 

ae say under that regulation, a distinction is drawn between 

games which have a certain element of chance, and games which have 
a certain element of skill. 

Mr. Mason. Then this regulation had been issued years ago but had 
been ignored by the Revenue Department and by the industry until 
1952 when it was brought out and the enforcement was made of it. 
Is that the point? 

Mr. Netson. That is correct. I might add that the only legislation 
I know of passed by this Congress which deals with slot machines 
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and coin-operated amusement games, is the so-called Johnson Act 
which prohibited the interstate transportation of slot machines. The 
definition in that act clearly spells out what is a slot machine. 

At hearings which were held before the House Interstate and For- 
eign Commerce Committee—-and subsequent to those hearings, a report 
was prepared again pointing out that pinball games and similar 
amusement devices should not be included in such fafinition. 

So as it now stands, none of the games manufactured by my clients 
fall within any of the interstate prohibitions of the Johnson Act. 
They are eel. They can be shipped in any State of the Union. 
They can be shipped to any country in the world and yet because of the 
administrative interpretations of the Treasury Department, a distine- 
tion is drawn, and they are grouped. They are changed from one 
category to another because of an eventual end use that such games 
may be placed to. 

It would be analogous to say that because a prize might be offered 
at a golf tournament or a prize might be offered at a bowling alley 
contest that that should change the nature of the game. 

Justice Frankfurter stated that very clearly. 

* * * we assume that Congress uses common words in their popular meaning, 
as used in the common speech of men. 

And I say the slot machine has that type of meaning. 

We have had numerous meetings with the Treasury Department 
and Internal Revenue Service. We have not been able to change the 
present complex policy. The problem is acute. 

Games have been seized as late as 2 weeks ago in Illinois. Games 
were seized in Tennessee some time ago. They were seized under 
some section of the Internal Revenue Code under the theory that the 
wrong tax was applied for, that the location owner should have applied 
for a gaming tax. It is true that each one of these location owners 
will have his day in court. 

It is impractical and would not be justified by history with respect 
to these men to have their games reclaimed or repossessed. 

There are 9 other criminal cases pending besides the 1 decided by 
Judge Perry where the dollar fine was pending: 2 in Mississippi; 2 in 
Louisiana; and 7 others in Illinois. 

If the problem is not solved with the Government using its full 
powers to, in my opinion, wrongfully collect this tax, this industry 
cannot survive. 

I say that approximately half a million people are affected by this 
problem. There are perhaps 10,000 people employed by my clients 
in Chicago. My two clients make more than half of the coin-oper- 
ated games that are manufactured in this country. I would say that 
there are 15,000 distributors and operators combined but there are 
literally hundreds of thousands, perhaps over a quarter of a million 
of location owners, tavern keepers, storekeepers, who have these games 
on their premises. 

Now all of this is included in my statement. I have gone into the 
recommendations of various committees. 

I would like to say that many States in the Union, including Tllinois, 
Washington, Oregon, Louisiana, and other States, have revenue laws 
which license these machines. In Illinois a coin-operated pinball 
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game pays a $50 tax. Some of the cities likewise license machines. 
They are not slot machines. They are amusement machines. 

Another acute phase of the problem is that even if the location 
owner wanted to pay the $250 tax, if he felt he could not fight the 
Government, if he bought the $50 tax stamp, he would have a gaming 
stamp, and under State laws his place of business would probably be 
closed. 

It is an insurmountable problem for an amusement location owner 
to buy a gaming stamp. It was never intended. 

I have suggested two proposals in the alternate as to how this prob- 
lem might be rectified. 

Proposal No. 1 is where I take 4461-63, I would leave it as is, except 
under the definition of slot machines. I would spell out precisely the 
same definition as used by Congress in 1951 when it passed the Johnson 
Act prohibiting the interstate transportation of slot machines. 

My second proposal divides all coin-operating games into three cate- 
gories. In category 1 I suggest we leave music machines and other 
similar coin-operated machines. In category 2 I suggest that pinball 
games be included, and then category 3 goes back again to a definition 
similar to that used by Congress in the Johnson Act. Either one of 
such proposals should correct our problem. 

Mr. Foranp. Does that conclude your statement ? 

Mr. Netson. That concludes my statement. I thank you very much 
for the opportunity to be here. 

Mr. Foranp. Thank you very much. I assure you the problem will 
be given very serious consideration. 


Mr. Netson. Thank you, sir. 

Mr. Foranp. The committee will now stand adjourned until 2 
o'clock. 

(Thereupon, at 12:05 p. m., the subcommittee recessed until 2 p. m., 
the same day, Friday, October 14, 1955.) 


AFTER RECESS 


Mr. Foranp. The committee will come to order. 

The first witness this afternoon is Mr. A. L. Ebersole. Just before 
the committee adjourned, Mr. Ebersole requested that instead of a 
personal appearance, his statement be put in the record. Without 
objection, that will be done at this point. 

(The statement referred to follows :) 


THE PROTEST OF THE NATIONAL BOWLING COUNCIL, ON BEHALF OF THE BOWLING 
ESTABLISHMENTS AND BILLIARD AND Poot PARLORS 


WASHINGTON, D. C. 
Hon. AIME J, FORAND, 
Chairman, Subcommittee on Excise Tar Technical and 
Administrative Problems, 
House of Representatives, Washington, D. C. 


Mr. CHAIRMAN AND MEMBERS OF THE COMMITTEE: My name is A. L. Ebersole, 
Washington, D. C. I am executive secretary of both the National Bowling 
Council and the National Duck Pin Bowling Congress. 

The National Bowling Council, composed of representatives of all of the vari- 
ous national integers of bowling, appears before your committee on behalf of 
some 10,000 bowling establishments and more than 12,000 billiard and pool 
parlors in the matter of the collection by the Bureau of Internal Revenue of 
excise taxes on the bowling alleys and/or billiard and pool parlors for certain 
months of the fiscal year when these places of business are closed. 
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Bowling, particularly, is a seasonable recreation, especially so in the rural 
areas and small towns and communities, where most establishments are closed 
during the hot summer months. 

The $20 per unit annual tax is payable in advance for the fiscal year, July 1 
to June 30. Any bowling establishment and/or billiard and pool parlor, remain- 
ing closed during the month of July, or July and August, pays the annual $20 per 
unit tax on a pro rata basis for the remaining months of the fiscal year beginning 
from the first day of the month in which it opened for business during that fiscal 
year. 

Thus, an establishment opening in August pays the pro rata tax for an 11- 
month period. 

However, some of these same establishments which close during the summer, 
and are closed for 1 or 2 months at the beginning of the tax year, also close 
during the month of June, and some during May and June. The Bureau of In- 
ternal Revenue will not make refunds or allowances for any pro rata amount 
of the tax required to be paid in advance for the taxable year in which, after 
payment of the tax, the establishment is again closed. 

We respectfully contend that, with no tax assessed for the month of July 
and/or August it is inequitable and illogical to hold or collect the tax for the 
month June and/or May, with the establishment closed that month or two, and 
the same conditions applying. 

We admit that in the metropolitan areas most establishments remain open 
for the 12 months of the year, but in the small towns and the rural towns al- 
most all establishments are closed during the summer months. Also, that two- 
thirds of the bowling establishments are located in these areas, and are of the 
4-, 6-, and &-lane variety, mostly one-man owner operated, where every dollar of 
operating expense is of vital concern to the continuance of operation. The ac- 
tual average of bowling lanes per establishment, of the 10,000 units, is 9 
and a fraction alleys, due, as already explained, to the vast number of small 
establishments located in the small towns and rural areas. 

It is particularly for these bowling establishments and/or billiard and pool 
parlors, similarly situated and affected, that we respectfully appeal to your 
committee for the correction of this inequitable ruling on the part of the Bureau 
of Internal Revenue. 

Respectfully submitted. 

NaTIONAL BowLiInG CoUNCIL, 

A. L. EBERSOLE, 
Executive Secretary. 

JOHN CANELLI, 
General Counsel and Past President. 


Mr. Foranp. The next witness is Mr. Adolph Schwartz. 


Mr. Schwartz, for the purpose of the record, will you identify your- 
self, giving your name and the capacity in which you appear? 


STATEMENT OF ADOLPH K. SCHWARTZ, VICE PRESIDENT AND 
GENERAL COUNSEL, TWENTIETH CENTURY FOODS CORP. 


Mr. Scuwartz. Yes, sir. My name is Adolph K. Schwartz. I am 
an attorney from St. Louis, Mo. I am appearing here as vice president 
and general counsel of the Twentieth Century Food Corp. 

Mr. Foranp. Do you havea statement ? 

Mr. Scuwartz. Yes, sir, I have filed a prepared statement. I would 
like to make one slight amendment to it, and then supplement it with 
an oral statement. 

Mr. Foranp. That will be agreeable. 

Mr. Scuwartz. The one I furnished to the committee has one typo- 
graphical mistake. The very first word of the first page should be 
“regulation” instead of “section.” This corporation which I repre- 
sent through one of their subsidiaries manufactures a product known 
as filled cheese. On the assumption that very few people know any- 
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thing about filled cheese, I will explain what it is, and why I am be- 
fore the excise-tax group on it. 

I brought some samples with me. It is a product which is almost 
indistinguishable from any other American process spread cheese, ex- 
cept in its manufacture butterfat has been removed from the milk 
and vegetable oils have been substituted, the end product being the 
same. That product is known as filled cheese under definition of the 
Federal statute which goes back to 1896. 

The things we object to in that statute is an antiquated method of 
taxing and regulation which are found in those sections. 

For example, the stamp taxes that were referred to earlier this 
morning by the other industries apply also to this industry. I brought 
the shipping carton with me so you can see the size of stamps we must 
purchase. This great big stamp here, some 3 or 4 inches in each direc- 
tion, represents 1 cent tax. I am told that it costs the Government 
more than a cent to print the stamp that we pay 1 cent for. 

Mr. Mason. May I ask why they have a stamp tax on filled cheese ? 
I thought stamp taxes were only on liquor and tobacco, those things 
with a very high degree of tax, and a little bit difficult to enforce. 

Mr. Scuwaktz. I don’t know why it is still on there. It was put on 
there in 1896. We are not asking the Congress to remove the tax. I 
know the purpose of these meetings is not to object to tax rates. It 
may have something to do with the history of oleomargarine, which is 
a somewhat related product, and which historically had a stamp tax 
on it also. There is a big difference, however. Oleomargarine is 
purely a synthetic product manufactured out of various ingredients 
whereas this is a dairy product, being made of milk, vegetable oils 
being substituted for butterfat. 

You can see these stamp taxes here are quite a burden. We got a 
special ruling from the Treasury Department permitting us to put it 
on the outside shipping container, because it was physically impossible 
to put it on the consumer package. 

Mr. Foranp. If you use enough of those, you do not have to use a 
paper wrapper on the carton. 

Mr. Schwartz. That is a fair statement. In 1896 they had not 
thought of consumer packages and cheese was sold in a 40-pound 
block, and it was easy to put tables on that block. 

Mr. Mason. The chairman cannot go back that far, but I can. 

Mr. Scuwartz. It goes back that far in Illinois, Mr. Mason. That 
is a big dairy State, as you know. I will say this for the Excise Tax 
Branch of the Treasury, they have been very cooperative with us 
wherever possible in interpreting the statute and their own regula- 
tions to try to help what has been an industry throttled by these 
regulations. They say they have gone as far as they can go, and it is 
up to Congress to take the rest of these antiquated provisions out. 

For example, the statute itself prescribes the words “filled cheese” 
to be on the product and says what coloring it must be printed, how 
big the letters must be on the package, and so on. The statute says 
the words “filled cheese” must be printed in black ink on the food 
itself, and not merely on the package. Yet along comes the Federal 
Food and Drug Administration some years after 1896, and they refuse 
to approve any black ink as being edible. So they worked out a 
compromise, and we got an ink that looks like black, but it is more 
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purplish like the meat packers use. The Treasury went along with 
us on that. 

As far as these detailed specifications of the size of the letters, the 
requirement that a retailer must put one of these stamps in his store 
saying he is selling filled cheese, even though it is clearly labeled on 
the consumer package, no longer makes any sense. Originally the 
large block had these labels stamped all over it. The merchant got 
around that very easily if he wanted to fool his customers by slicing 
off the top layer so there was no other label. So these other require- 
ments of warning signs made sense. But in the consumer package to- 
day it is all over the package. It can’t be taken off, and it is not sold 
except in these packages. 

The Treasury agrees these are meaningless requirements, but they 
are in the statute. 

Mr. Foranp. But they failed to bring that to our attention when we 
asked them to bring in some specific recommendations. I am glad 
you are bringing it in. I hope you might have the specific language 
to make the correction. 

Mr. Scuwarrz. Congressman Curtis happens to be the Congressman 
from the district where I live in St. Louis, and I took this up with him, 
and he thought this was the place for me to bring it to first and from 
then on perhaps either your own legislative drafting committee or 
myself will draft the proposals. 

_ Mr. Foranp. We would appreciate it if you will give us something, 
not promising that we will use the identical language, but it will give 
us a base to work from. Then we will know exactly what you mean. 

Mr. Scuwarrz. Basically we thought there was no objection to the 
tax being levied, but all of these one-time regulatory provisions should 
be taken out of the statute and be left to the discretion of the Secre- 
tary. I don’t know how he personally feels about it, but the people 
in his Excise Branch who deal with this agree with me, that if Con- 
gress would do that, they would have no objection. 

Thank you, sir. 

Mr. Foranp. Does that conclude your statement ? 

Mr. Scuwarrtz. Yes, sir. 

Mr. Foranp. Your statement may appear in the record at this point. 

Mr. Scuwartz. Thank you, sir. 

(The statement referred to follows :) 


SUMMARY oF TESTIMONY OF ApoLpH K. Schwartz, St. Louis, Mo., Vick PRESIDENT 
AND GENERAL COUNSEL OF TWENTIETH CENTURY Foops Corp. 


Filled cheese is regulated and taxed under the provisions of Internal Revenue 
Code 1954 (ch. 39, pt. II, 26 U. S. C. A. sec. 4831 et seq.). The Federal filled 
cheese statutes were originally enacted June 6, 1896, and remain substantially 
unchanged from that date. Section 22 of the Treasury Department, relating 
to filled cheese, was issued in 1926, pursuant to these statutes, and these regu- 
lations remain substantially unchanged since they were issued. 

Filled cheese is defined in section 4846 (2) as follows: 

“FILLED CHEESE.—Certain substances and compounds shall be known and 
designated as ‘filled cheese,’ namely: All substances made of milk or skimmed 
milk, with the admixture of butter, animal oils or fats, vegetable or any other 
oils, or compounds foreign to such milk, and made in imitation or semblance of 
cheese. Substances and compounds, consisting principally of cheese with added 
edible oils, which are not sold as cheese or as substitutes for cheese but are 
primarily useful for imparting a natural cheese flavor to other foods shall not 
be considered ‘filled cheese,’ within the meaning of this part.” 
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Filled cheese is made from whole milk and uses milk solids in virtually the 
same amounts as in ordinary Cheddar cheese, the only substantial difference 
between filled cheese and ordinary cheese being that in the manufacture of 
filled cheese, vegetable oils have been substituted for a large part of the butterfat. 

Section 4831 imposes upon all filled cheese manufactured in the United States 
a tax of 1 cent per pound, payable by the manufacturer, and an additional tax 
of 8 cents per pound is levied upon imported filled cheese. 

Section 4832 provides that these taxes shall be represented by coupon stamps 
which are affixed to, the package. 

Section 4833 provides packing requirements applicable to manufacturers and 
sets forth in detail the marks to be placed upon the packages and upon the labels. 
This section also requires that each factory be given a number and that each 
manufacturer file a bond with the Secretary. 

Section 4834 requires wholesalers and retailers to display signs in their sales- 
rooms bearing the words “Filled cheese sold here” in letters of certain size and 
description. 

Section 4835 provides for administrative decisions and gives the Secretary 
authority to regulate the manufacture of filled cheese for the purpose of pre- 
venting a product injurious to health. 

Section 4841 imposes an additional tax of $400 per year per factory on the 
manufacturer, $250 per year upon wholesalers, and $12 per year upon retail 
dealers. 

Section 4846 contains various definitions. 

As far as we know, Twentieth Century Foods Corp. is the only licensed manu- 
facturer of filled cheese. There have never been more than a few wholesalers, 
and there are approximately 200 licensed retail dealers. This product is manu- 
factured in Missouri and is presently sold in Missouri, Illinois, Oklahoma, Arkan- 
sas, and Texas. This product has been tested and approved by various State 
officials in these States, as well as by the Federal Food and Drug Administration. 
It has also been tested and approved by laboratories for some of the largest retail 
chain groceries. 

We have asked this subcommittee to consider certain amendments to the filled- 
cheese statutes for the purpose of eliminating technical problems, including prob- 
lems of administration of these taxes. It is at once apparent that the detailed 
packaging requirements set up in section 4833, which may have been meaningful 
in 1896 when enacted, are completely unrelated to modern-day methods of mer- 
chandising food products. For example, in 1896, probably all cheese was shipped 
in large wooden containers, but today this practice has been almost completely 
abandoned. In that day most cheese was probably sold in large blocks known as 
Cheddars, Longhorns, and Daisies (weighing anywhere from 12 to 40 pounds), 
and these large blocks were handled on the counter by the small grocer, who cut 
off pieces to meet the requirements of the housewife. Today practically all cheese 
is sold in small prepackaged units, and the type of marking envisioned for the 
large blocks in 1896 is not only impractical but virtually impossible on today’s 
small-size packages. In any event, the detailed specifications for marking and 
labeling need not be contained in the statute itself, but should be relegated to the 
regulations authorized to be issued by the Secretary under these statutes, so that 
with the changing times the Secretary would be able to make appropriate changes 
in the regulations. 

Subsections (b) and (c) of section 4833, which require the issuance of a fac- 
tory number and the posting of a bond by each manufacturer of filled cheese, are 
desirable provisions, and while these functions might likewise be delegated to the 
Secretary under his regulations there is no objection to retaining them in the 
statute. 

As stated above, section 4831 imposes a tax of 1 cent per pound upon all filled 
cheese manufactured in the United States. There is no objection to the imposi- 
tion of this tax upon the manufacture, but the method of collecting this tax is 
outmoded and places unnecessary administrative burdens both upon the manu- 
facturer and upon the district director of internal revenue. Under the present 
law the Secretary is required to have available stamps in various denominations 
to meet requests for stamps to be affixed to various size packages. Various forms 
are provided to make application for the stamps and to report the manufacture 
and sale of filled cheese. All of the various provisions of law governing the en- 
craving, issuance, sale, accountability, effacement, destruction of stamps are 
applicable to these stamps. We submit that the entire procedure of the use of 
Stamps is outmoded, and that this tax of 1 cent per pound levied upon the manu- 
facturer should be collected like manufacturers’ excise taxes, contained in chap- 
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ter 32 of the code. For example, section 4081 in that chapter levies an excise tax 
on gasoline and lubricating oils. Like filled cheese, the tax is measured by the 
number of units sold at fixed rates, and the tax attaches when the article sold 
passes from the manufacturer to the purchaser. Like filled cheese, such a manu- 
facturer is required to register in his district and to give an acceptable bond, and 
again like filled cheese certain returns are required showing inventories and 
related matters. In these taxes, however, no stamps are provided, and the tax 
is collected simply by the filing of the return and the manufacturer making 
monthly deposits with a Federal Reserve bank or other authorized depositary. 
The same or similar method of collecting the filled-cheese tax would guarantee 
the same revenue to the Government, but would greatly simplify the adminis- 
trative problems of both the Government and the manufacturer. 

The provisions of section 4834, requiring the posting of various signs in whole- 
sale and retail establishments, are likewise out of date and serve no useful 
purpose. When originally enacted, as indicated above, the custom was to sell 
cheese from large blocks. Even though these large blocks of filled cheese had 
certain labeling requirements, these marks could easily be cut off and it would 
*hen be impossible to distinguish the remainder of the block of filled cheese from 
a block of ordinary cheese. For that reason, apparently, signs were required 
to advise purchasers. Today, this cheese is sold in small pre-packaged units. 
Each package is clearly labeled as filled cheese and the original package is sold 
to the consumer. Moreover, the old-fashioned corner grocery, with its many 
and varied signs, has been replaced today largely by modern, air-conditioned 
supermarkets operated by large chains or by cooperatives. For the most part, 
these large establishments have their own rules and regulations governing 
design and layout of each store, and they strongly resist the addition of any 
sign for any of their thousands of products. This places an unnecessary burden 
upon the manufacturer in his efforts to secure distribution of this product in 
these stores. 

Section 4841 imposes upon the manufacturer an additional special tax of $400 
per year for each factory. There is no apparent reason for this additional 
burden upon the manufacturer, however, as the representative of the only pres- 
ently licensed manufacturer, I can state that it imposes no real burden. On the 
other hand, remaining provisions of that section which imposes special taxes on 
wholesalers and retailers constitute a distinct burden. Under modern-day meth- 
ods of retailing of foods, it is difficult to determine the application of the word 
“wholesaler,” as far the the largest volume of food distribution is concerned. 
From our experience, it is clear that so few wholesalers have been involved that 
the cost to the Government of collecting and administering that tax is greater 
than the revenue received from that special tax. The same thing can be said 
of the special tax of $12 per year upon each retail dealer. Our sales department 
has found that its greatest difficulty in securing distribution of this product is 
the licensing requirement of the individual retail stores. As stated above, most 
of the individual stores are operated by a manager either for a large chain or a 
large cooperative. Such local managers, as well as owners of small neighbor- 
hood stores, are reluctant to assume the cost and the time necessary to fill out 
the various forms and obtain the licenses. It is burdensome and time-consuming 
for the salesman and brokers of the manufacturer to call upon each store and 
explain the provisions relating to such a license. The cost to the Government 
of administering these small licenses likewise exceeds the revenue derived, and 
the burden it places upon the sale and distribution of the product seriously 
limits its distribution. 

Recognizing the change in modern-day food distribution, the Congress recently 
repealed similar restricting licensing upon the sale of oleomargarine. The same 
reasoning impels the removal of these restrictions and obstructions upon the 
sale of filled cheese. 


Mr. Foranp. The next witness is Mr. Jack R. Decker. Will you 
identify yourself by name and the capacity in which you appear, so 
we will have it for the record? 


STATEMENT OF JACK R. DECKER, ATTORNEY AND ACCOUNTANT, 
SALT LAKE CITY, UTAH 


Mr. Decker. Mr, Chairman and members of the committee my name 
is Jack R. Decker. I am an attorney and accountant from Salt Lake 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 585 


City, Utah. I appreciate very much your courtesy in permitting me 
to appear here. I am presenting this statement on behalf of 179 
jewelers. Since mimeographing this statement, Wednesday, I have 
received 29 additional authorizations. So there are 179 now. 

These are mostly small retailers employing not more than two 
full-time clerks, many not having any employees, who have given 
me written authorization to do so. These jewelers are se: attered 
throughout the intermountain and great basin States of Arizona, 
California, Colorado, Idaho, Montana, Nevada, New Mexico, Oregon, 
Utah, and Wyoming. These small jewelers have no organization, being 
highly individualistic and independent-minded, and I represent them 
as individuals, not as counsel for any organization. The retailers’ 
excise tax is one of the few subjects on which they wholeheartedly 
agree. 

The recent 10th circuit court opinion in the cases of W. F. Mullett, 
F. J. Mullett, Harold Comer and Leo Weibel v. Korth, found at 219 
Federal 2d 732, has brought to an acute head two long-standing diffi- 
culties faced by small-retail jewelers in their relationship with the 
Internal Revenue Service. ‘These jewelers feel that legislative action 
has now become imperative. 

These two difficulties are (1) unreal requirements for recordkeeping 
on the part of retail jewelers, and (2) lack of any practical administra- 
tive hearings on disputed jewelry-tax questions before the taxpayer 
is forced to pay a Government tax claim. 

Here I would like to endorse the remarks and suggestions made this 
morning by Mr. Stephenson on the improvement of ‘auditing methods. 
They would help small retailers even more than the large dep: irtment 
stores with which he was concerned. 

The court decisions I mentioned upheld the Government's conten- 
tion that inventory “shrinkage” records must be maintained by excise 
taxpayers, as a part of the “records * * * to enable the Commis- 
sioner to determine whether the correct amount of tax has been paid” 
(regulations 51, see. 320.72). 

“Shrinkage” is the term used to cover all those merchandise values 
which leave the store by means other than sale, such as thefts, losses, 
used in making repairs, defectives, obsolescence, incoming freight and 
postage, and so on. 

Shrinkage is a very important item in the jewelry business, fre- 
quently amounting to over 20 percent of the total cost of goods sold 
during the year, and largely accounts for the fact that the average 
markup in the jewelry field is so much larger than in a field such as 
groceries; it must be larger to cover the muc ch larger shrinkage losses. 

It is no more customary for a jeweler to attempt to keep records of 
such losses than it is customary for a grocer to keep records of the 

values lost through tomato pinching, overripe fruit, wilted vegetables, 
shoplifting, and so on. In fact it is physically impossible | to keep 
direct shrinkage records, as shrinkages make themselves felt by the 
absence of the lost values from the periodic physcial inventory, rather 
than directly. The shrinkage losses can be computed only by sub- 
traction of the values present at inventory time from the values which 
would have been there had no shrinkages occurred. It is not possible 
to determine such losses by items unless detailed stock-control records, 
perpetual inventories, and cost-accounting records are maintained, 
This is rarely done, even in the largest mercantile establishments. 
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The customary method of large department stores is to accumulate 
only two general types of jewelry shrinkage, “mysterious losses” and 
“write-downs,” and these only by dollar totals, not specific items. The 
retail system of inventorying is used, whereby the goods are charged to 
the jewelry counter at retail prices, and sales are credited to the de- 
partment likewise at retail, and the inventory is taken at retail. 
Write-downs at retail are accumulated and credited to the department, 
whenever management feels that they are due to matters within that 
department’s responsibility. No attempt to separately accumulate 
losses due to defective merchandise, lost in the mails, or similar shrink- 
ages is made. The “mysterious losses” are obtained in dollar total by 
subtracting the actual physical inventory at retail from the balance 
charged at retail to the jewelry counter. Items cannot be pinned 
down, nor dates, except that, of course, the losses must have occurred 
between inventory dates unless mistakes were made in taking or ex- 
tending the inventories. 

These figures are not particularly desirable or useful in a small 
business where the manager is also the buyer, sales clerk and book- 
keeper, and internal controls are superfluous. And they are economi- 
cally impossible to keep in such a business. 

The situation is comparable to that already presented to you in 
connection with the complaint that it is impracticable to keep the 
a required by the tax form prescribed for the manufacturers’ 
sales tax. 

I have talked this matter over with Dr. Randall, head of the 
Accounting Department of the University of Utah, a CPA and a 
member of the tax section of the Utah Bar. In none of the accounting 
classes at the university is a method of compiling mercantile shrinkage 
figures taught. These have not been thought necessary to ordinary 
businesses. The partial shrinkage records kept by large businesses 
are special records kept by special methods, developed usually by trade 
associations and learned by accountants entering such special fields. 
Dr. Randall has authorized me to quote him personally, without in- 
volving the university in any controversy, as approving the remedial 
legislative proposed urged by me. 

The fear of excise tax assessments similar to those of the court cases 
I mentioned, based upon the assumption that it is proper to require 
the taxpayer to itemize and prove his shrinkage losses, has stimulated 
a move for legislative protection. The jewelers for whom I speak 
believe that they should not be required to maintain such impossible 
records. However, they do not wish to put a rigid straitjacket on the 
Internal Revenue Service in a matter of record keeping, as this might 
tend to hamper the orderly development and improvement of account- 
ing methods and procedures. Therefore, a simple statement of gen- 
eral principles, which we feel will protect us if enacted into law, has 
been worked out. 

It is proposed that the following rule applicable to the jewelry tax 
should be added to the Internal Revenue Code: 

No taxpayer shall, by any means, be required to keep business records not 
customarily kept by similar businesses in like situation, nor shall he, by any 
means, be required to keep business records not eustomarily kept by similar 


businesses in like situation without being notified by the Setretary or his dele- 


gate of such requirement, prior to the date on which the accumulation of such 
records must commence. 
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Unlike the income-tax structure, the Federal excise tax system is 
administered on the basis of “pay first and argue later.” There is no 
practical mechanism for administrative hearings and determinations 
on disputed excise-tax assessments before the taxpayer is required to 
pay the Government tax claims. In theory there is some latitude for 
administrative consideration but in actual practice the system works 
rather ruthlessly. 

The circuit court opinion in the cases I mentioned upheld the Gov- 
ernment’s position that no administrative process, notice, or hearings 
need be given the taxpayer, before or after assessment and collection, 
in retailers’ excise tax cases. The particular cases were allegedly cases 
of fraud, but the basis of the opinion applies equally well to nonfraud 
cases, and in the brief of opposition to a petition for writ of certiorari, 
the Government’s argument is based upon the general position that the 
excise taxpayer is not entitled to any administrative process, without 
regard to the fraud issue. 

Under the present law, the taxpayer cannot enjoin the assessment 
or collection of the tax (26 U. S. C. 7421 (a)), he has no right to an 
administrative hearing, but must pay whatever assessment is demanded 
of him however arbitrary and excessive, under threat of distraint. 
After payment, he must, somehow, without the right to any informa- 
tion whatever as to the basis of the assessment, prepare and file with 
the Commissioner a protest and claim for refund (26 U.S. C. 7422). 
Then he must wait at least 6 months (26 U.S. C. 6532 (a)). After 
that time he may file suit for refund in Federal district court locally, 
or in the Court of Claims in Washington, D. C. Then he must battle 
to obtain information as to the basis of the assessment so he can pre- 
pare for trial. Years elapse (after he actually has paid the claimed 
tax) before his true tax liability is determined. 

We believe that the administrative hearings to which a taxpayer 
has right in income, gift, and estate tax cases, especially the Appellate 
Division and Tax Court hearings, are necessary to a reasonable and 
fair administration of the excise-tax laws. 

In the court cases I mentioned, it developed that the assessments 
were based upon a five-pronged complex formula which assumed that 
shrinkage losses are immaterial, and in fact charges the taxpayer with 
the sale, at his regular “markup” on all of the merchandise values in 
fact lost through shrinkage. 

On the basis of such an erroneous assumption, the tax collector is 
permitted to seize moneys obviously not due, without any prior hear- 
ing, to deny administrative hearings, and to force a taxpayer into 
years of expensive litigation to secure a determination of his real tax 
liability. 

The income-tax cases corresponding to the retailers’ excise-tax 
cases of the aforementioned taxpayers were settled in hearings before 
the Appellate Division at approximately 10 percent of the proposed 
assessments, after and notwithstanding the adverse verdict in the 
excise-tax cases. The Appellate Division quickly recognized the 
error of the method of assessment. I was informed by Washington 
personnel of the Internal Revenue Service that the income-tax settle- 
ments resulted in the allowance of a shrinkage of 19.6 percent of the 
cost of goods sold. 


68693—55- ——-38 
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Despite the fact that the assessments in the excise-tax case I men- 
tioned rested upon average percentages uncertain probabilities, and 
the downright impossible assumption of the total absence of skrinkage, 
the burden of proof placed on the taxpayers in the excise-tax refund 
suits required them to prove shrinkage item by item by records never 
maintained and impracticable to maintain. This is a completely 
unreasonable, unrealistic burden of proof. The taxpayer should not 
be required to prove his right to a refund of his money with more 
definiteness and certainty than the Government used in making the 
assessment. 

As a result of the opinion in these cases, the jewelers for whom I 
speak feel that they are in an impossible situation. They are com- 
pletely at the mercy of any revenue agent who— 

1. Sincerely believes his erroneous assessment method is correct ; 

Believes that the jeweler’s markup is too high, or that the jeweler 
oul too much money, and that he should remedy that injustice; 

3. Uses the threat of such an excise-tax assessment to compel agree- 
ment by the jeweler to an assessment of any tax which the jeweler 
believes he should have the right to contest. 

This last item particularly concerns me as a tax practitioner. When 
a client comes to me and says, “The agent says he will slap this fan- 
tastic excise-tax assessment on me if I don’t agree to this other assess- 
ment,” and I believe that the taxpayer honestly has a case and should 
not agree to the assessment, what can I do# If I advise him to fight, 
he may well be ruined, even though he wins in court. To have “his 
funds and credit tied up completely i in an excise-tax litigation over a 
period of years will deprive him of his competitive position, make it 
impossible for him to change or expand or develop his business 
activities. 

The hardship of being forced into an expensive court suit for refund 
instead of being permitted the option of administrative remedies 
weighs much more heavily on the small, independent retailers than 
on the big operators with their greater resources and influence, espe- 
cially those having several stores in different tax districts, only one 
of which would be under fire at a given time. 

We believe that these difficulties may be obviated by conferring 
upon the Tax Court jurisdiction over retailers’ excise-tax cases, with. 
out altering Federal district court and Court of Claims jurisdiction 
over suits for refund. It would guarantee to the excise-tax payer the 

same rights to fair hearings before administrative tribunals now 
possessed by income, estate, “and gift taxpayers before being forced 
to paya serious] y disputed tax assessment. 

In urging that excise-tax determinations be given the same pro- 
cedure and Tax Court review as income-tax matters, I realize that the 
argument has frequently been made that this would jeopardize tax 
collections. I do not think this argument will stand close scrutiny. 

The person liable to excises taxes is also an income-tax payer. The 
amount of tax involved in an income-tax dispute will frequently be 

much greater than that involved in an excise-tax dispute. As a matter 
of fact, in one of the cases I referred to, the income-tax claim was 
$125,000 and the excise-tax claim was approximately $45,000. There 
was no requirement that the income tax be paid until after the tax- 
payer had been given full administrative process and hearings before 
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the appellate division, but in the excise case the doctrine of “pay 
first and argue later” was enforced. 

If taxpayment can be held in abeyance pending a fair determina- 
tion of hability in income-tax matters, this should also be the case in 
the excise taxes. 

We believe that both of the changes which I have urged today are 
desirable and necessary to give the small retailer fair treatment in the 
administration of the Federal tax laws. 

Mr. Foranp. Does that conclude your statement, Mr. Decker ? 

Mr. Decker. Yes, sir, 

Mr. Foranp. Are there any questions? 

Mr. Mason. I do have a question, Mr. Chairman. You make two 
definite, specific, shall we say, recommendations; do you not? 

Mr. DECKER. Yes, sir. 

Mr. Mason. To correct two specific faults that you find with the 
excise-tax administration. 

Mr. Decker. Yes, sir. 

Mr. Mason. Would it not be much better if we did away with all 
Federal retail excise taxes and got rid of all the headaches? Would 
that not be much better, and leave the field to the States? 

Mr. Decker. I suppose it would be. If we have to have revenue, 
we have to have the tax. 

Mr. Mason. We would get the same revenue from a flat manufac- 
turers’ excise tax collected at the source, not through the thousands 
and thousands of retailers, but through the few manufacturers. It 
would be easier to collect, it would be cheaper to collect, it would be 
much more satisfactory, and remove most of the headaches in this 
excise-tax field. 

Mr. Decker. As far as the retailers with whom I am familiar are 
concerned, mostly they are incapable of keeping records. They are 
not trained in bookkeeping and the businesses are not large enough to 
permit them to hire certified public accountants to take care of their 
books. 

Mr. Mason. If you get rid of it, they would not have to do those 
things. 

Mr. Decker. Precisely. 

Mr. Mason. That is all, Mr. Chairman. 

Mr. Foranp. Mr. Decker, we thank you. 

Mr. Decker. Thank you, sir. 

Mr. Foranp. That concludes the calendar. At this point in the’ 
record, without objection, the statement of the National Aviation 
Trades Association will be put in the record, and any other letters that 
have come to the committee which have not been presented before will 
be placed in the record at their appropriate place. 

(The statement referred to follows:) 


SvcpporTING STATEMENT OF NATIONAL AVIATION TRADES ASSOCIATION RELATIVE TO 
REMOVAL OF 10 PERCENT TRANSPORTATION TAX ON AIRPLANE TAXI OPERATIONS 
To PrRovipg EqQuiraRLE TREATMENT WITH THAT ACCORDED GROUND TAXI 
OPERATORS 


The National Aviation Trades Association represents commercial air services 
(sometimes called fixed-base operators) in 42 States. Many of these operators 
conduct sir taxi service. largely in single engined 2 to 5 place small aircraft. 

In connection with such air taxi operations, we have been concerned for some 
time over the 10 percent transportation tax requirement as applied to this class 
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of service. We feel that basically we are no different from ground taxis, which 
were exempted from paying this tax, except that our equipment has wings and 
goes somewhat faster. 

The present requirement of paying this tax on such operations does not appear 
to have come about through any explicit language in the law, but rather to deci- 
sions from the Internal Revenue Service to the effect that an airplane is not a 
motor vehicle. We feel such decisions do not necessarily represent the intent 
of the original tax writing. What is now known as air taxi has only become 
established in recent years as a distinct segment of the air transportation field. 
It was recognized by the Civil Aeronautics Board in 1952 by the establishment of 
the “air taxi” category of operations, CAR part 298. This replaced the former 
“small irregular air carrier” category and includes aircraft under 12,500 pounds 
gross takeoff weight and in which weight class is found almost entirely 2 to 5 
place aircraft comparable to the average automobile taxi. 

Some operators who did not believe they were included under this tax law 
made issue of it when they were later penalized, and the tax became further 
affirmed when it was ruled in several cases that an air taxi was not a motor 
vehicle and hence could not qualify under the exemption granted to vehicles 
engaged in ground taxi operations. Opertors of air taxis feel that their services 
are fully comparable to ground taxi operations. We believe, therefore, that a real 
inequity exists in view of the exemptions of ground taxi vehicles seating less 
than 10 passengers, as stated in section 130.58, under the title “Exemptions,” 
found in regulation No. 42, page 5, Bureau of Internal Revenue, United States 
Treasury Department. 

While these services parallel ground-taxi operations, there are several points 
which place them in a position whereby the imposition of an additional 10 
percent requirement becomes an even more severe penalty than in other cate- 
gories of transportation. 

In the case of air taxi, we have a service that does not enjoy the popular 
and unreserved acceptance of ground-taxi operations. Many people are still 
actually afraid to fly particularly in single-engined aircraft. In addition, it 
is a relatively expensive means of transportation, particularly for one person 
making a one-way trip. Rates in currently used equipment run from 15 cents to 
25 cents per mile flown. Even in short hauls air taxi represents a substantial 
dollar outlay—a trip of 50 miles from Washington at 20 cents per mile costing 
$20 plus the 10 percent tax. Operators of air taxi service are also making a 
very great effort to bring this service to the point where proper financial returns 
can be made. We feel that with all the normal penalties attendant to air opera- 
tions, and with an exception currently granted of the 10-percent tax to our ground- 
taxi competition, we are only asking for fair and equitable treatment through 
the removal of the tax on our air-taxi operations. 

We can also add that no air taxi operator is receiving any subsidy or grant- 
in-aid from the Government, which is not the case of the scheduled airlines 
and certain helicopter operations. In addition, we explicitly point out that we 
represent short-haul transportation and that removal of this tax, would in no 
way lead to competitive discrimination against the scheduled airlines or large 
irregular air carriers. In this we refer to the Civil, Aeronautics Board’s specific 
finding “that small aircraft cannot for practical purposes be regarded as com- 
petitive with large aircraft.” (Reference, CAB Economic Regulations, pt. 298, 
p. 4.) 

We, therefore, would like to request .that the Congress consider deleting this 
tax on air-taxi service by an amendment to the Internal Revenue Code, section 
3469 (a) (2) subchapter C, by adding “aircraft” to the present section relating 
to motor vehicle exemption and establishing this section as follows (additions 
italicized) : 


* * * Such tax shall apply to transportation by motor vehicles having a pas- 
senger seating capacity of less than ten adult passengers, including the driver, 
and by aircraft in the “air-taxi” category (i. e., under 12,500 pounds gross takeoff 
weight) only when such vehicle or aircraft is operated on an established line. 


We are anxious to have consideration on this as we believe that the deletion 
of the 10-percent tax on air taxi would mean only fair and equitable treatment 
for this service in comparison with ground taxis, and at the same time, go far 
to help stimulate the whole vast air-taxi development that is only now beginning 
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to come into its own, but which still has a long way to go before it is established 
on a sound economic footing nationwide. 
Mr. Guy MILLER, 
Vice President, Transportation National Aviation Trades Association 
and President, National Air Taxi Conference. 


ALLEGHENY COUNTY AIRPORT, 
Pittsburgh, Pa. 


A BILL To equalize the tax on the transportation of passengers by motor vehicle taxi 
and air taxi services 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


AMENDMENT OF TAX ON THE TRANSPORTATION OF PERSONS 


The last sentence of Section 3469 (a) (2) Subchapter C of chapter 30 of the 
Internal Revenue Code (relating to the tax on the transportation of persons by 
motor vehicles), is hereby amended to read as follows: 

“Such tax shall apply to transportation by motor vehicles having a passenger 
seating capacity of less than ten adult passengers, including the driver, and by 
aircraft in the “air taxi” category (i. e., under 12,500 pounds gross take-off 
weight) only when such vehicle or aircraft is operated on an established line.” 


Mr. Foranp. The record of these hearings will be open until the 
21st for those who have statements appropriate to the jurisdiction of 
the committee to file with the clerk. 

Now the committee will stand in recess subject to call of the Chair. 

(The following material was submitted for the record :) 


AMERICAN SNUFF Co., 
Memphis, Tenn., September 30, 1955. 
Hon. AIME J. ForAnp, 
Chairman, Subcommittee of House Ways and Means Committee, 
House Office Building, Washington, D. C. 


Dear Sir: We understand that your subcommittee will hold a 2-week hearing 
beginning October 4, 1955, on the 1954 Internal Revenue Code at which taxpayers 
will be given the opportunity to express themselves in helping to work out better 
technical and administrative problems. 

We herewith respectfully but urgently protest against the unreasonable delay 
on the part of the Secretary of the Treasury in putting into effect the return 
system of paying tobacco excise taxes provided for by section 5703 (a) of the 
code. 

As you know, this section of the code was enacted by Congress principally to 
correct the inequity and gross unfairness of requiring the tobacco industry to 
pay its Federal excise taxes in advance, whereas most excise taxes collected by 
the Federal Government from manufacturers are collected on a monthly basis 
with the actual tax usually being paid late in the month succeeding the month 
in which the taxable article is sold by the manufacturer. This section also when 
put into effect will result in the elimination of unnecessary expense on the part 
of the Government as well as tobacco manufacturers because of the relative 
simplicity and lower cost of the return system as compared to affixing individual 
stamps on each package. 

Representatives of the tobacco industry have suggested to the Treasury 
Department that a monthly return system should be put into effect without 
further delay in order to accomplish these objectives, but the Department takes 
the position that it is proper to exact prepayment of tobacco taxes while per- 
mitting others a month or more in which to pay similar taxes. The Depart- 
ment argues that this policy is justified because a change to the return system 
would result in a substantial revenue loss in the year of change. There is no 
question that when the change is made there will be a temporary revenue loss, 
and bate believe that the Congress was aware of this when section 5703 (a) was 
enacted. 

: If the Secretary of the Treasury delays the change until such time as there 
is no revenue loss, the return system will never be put into effect, and this par- 
ticular section of the code will be rendered a nullity. 

We fully appreciate the concern of the Treasury Department with the tempo- 
rary loss of revenue, particularly in view of the present fiscal condition of our 
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Federal Government. However, we cannot see why the tobacco industry, which 
has certainly paid its fair share of taxes and cannot in any way be blamed for 
this fiscal condition, should be penalized because of it. 

If the Treasury Department persists in its position that the change to the 
return system cannot be made until such time as the revenue loss will not be felt, 
we are sure you will agree that this section will not be put into effect within the 
foreseeable future. 

Accordingly, we recommend that this section be amended to provide that the 
return system shall be mandatory, and not left to the discretion of the Secretary 
of the Treasury. 

Yours very truly, 
MartIn J. Conpon IIT. 


BricHTon, Micn., October 7, 
COMMITTEE ON WAYS AND MEANS, 
House of Representatives, Washington, D. C. 


GENTLEMEN: In reference to your letter of September 29, 1955, I find that it 
will not be possible for me to appear as scheduled on October 14, 1955. How- 
ever, I am sending the required copies of testimony for inclusion in the record. 

Yours truly, 
ERWIN BALDRIDGE. 


OcTOBER 8, 1955. 


TESTIMONY OF ERWIN BALDRIDGE, BRIGHTON, MIcHu., ON Group No. 1— 
ADMINISTRATIVE PROBLEM 


I am the owner of an amusement arcade which operates only in the summer 
months, using 36 coin-operated amusement devices. 

The tax on each of these is $10 per year, due July 1; a total of $360. The 
Internal Revenue Department prorates the payment of this tax on a monthly 
pasis, but will not refund any money on the unused portion of the stamp. 
For example, a stamp on one device to be used in June costs one-twelfth of 
$10, or 84 cents only, but a stamp on the same device purchased in July costs 
$10, and if used only 1 month still cannot be returned for rebate of payment 
on the 11 months for which it is not used. 

What I would like to have done is something that would make a rebate 
possible, or else have the stamps made so that I can buy them on a monthly 
or quarterly basis. 


BAMS. 
Richmond, Va., October 4, 1955. 
The House Ways AND MEANS COMMITTEE, 
Washington, D. C. 

JENTLEMEN : I note in the Wall Street Journal issue of October 3, that a sub- 
committee started hearings on proposals to improve the Federal Government 
methods of collecting excise taxes. 

While I must state that I am against this discriminatory tax on jewelry, 
diamonds, and watches, I will state, however, that I believe the Government 
would realize more and have a better checkup if they would tax the articles at 
the source. If the manufacturers, wholesalers, and distributors were required 
to pay the tax on every dollar’s worth of merchandise that they ship, that is 
taxable, and make their reports and payments direct to the Government and 
then have them to add the tax onto their invoices, that you would be dealing 
with a much less number of concerns than dealing directly with the retailers. 

I also feel that the Government has lost millions of dollars in excise taxes 
by the owners of various businesses over the United States buying articles for 
personal use that they did not pay tax on. 

I further believe that there are thousands of small businesses that is conducted 
by a few employees who are owner of the business that would sometimes 
forget to turn in the excise taxes, but of course, I have no proof to this effect. 

If the excise taxes were paid by the manufacturers, distributors, or whole- 
salers, and then charged to the retailers, then if the tax should go off, then the 
Government of course, would be required to reimburse the wholesaler, distribu- 
tor, or jobber, and the retailer would ask for a refund from their distributors. 
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I have served on several legislative committees who made quite an extensive 
study of the excise taxes and I am giving you the above information thinking 
perhaps it may enlighten you a little on the subject. 

Yours very truly, 
ALVIN J. Baum. 


San Francisco, September 29, 1955. 
Hon. JERE Cooper, 
Chairman, Subcommittee on Eacise Tazes, 
Committee on Ways and Means, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN COOPER: I respectfully request that you incorporate the 
following suggestion in the record of the hearings, looking to amendments to 
chapters 6 to 14 of the Internal Revenue Code of 1954. I shall be unable to ap- 
pear before your committee to present this matter orally so the only recourse I 
have is to request your subcommittee to give careful consideration to my pro- 
posal. 

My proposal relates to an amendment to section 1712 (a) of the code wherein 
the word “dues” is defined to “include any assessment irrespective of the pur- 
pose for which made and any charges for social privileges or facilities, or for 
golf, tennis, polo, swimming, or other athletic or sporting privilages or facilities 
for any period of more than 6 days.” 

Recently the Internal Revenue Service reversed a prior ruling in which it 
was held that a tax should be paid on the rents paid by members of a club for 
the use of lockers at the club. The particular ruling related to the lockers at 
a bathhouse but the ruling purports to be of general import to include rentals of 
lockers in gymnasiums, golf and tennis clubs, bathhouses, etc. 

Notwithstanding the language in this subsection, we do not believe that the 
Congress intended to collect a tax on amounts which appear to be a reasonable 
charge for the use of lockers or for personal services, such as shining shoes, etc., 
at these clubs. For example, it is my understanding that no tax is imposed on 
the service fees paid to caddies at golf clubs 

I respectfully request your committee to give consideration to the propriety 
of enacting a clarifying amendment which will prohibit the administration from 
collecting a tax on the reasonable rentals paid to a club for the use of its locker 
space. 

In this connection I am attaching a copy of a letter which I directed to the 
Commissioner of Internal Revenue on this matter under date of September 26, 
1955. 

Very truly yours, 
GRANVILLE S. BORDEN. 


SEPTEMBER 26, 1955. 
In re Revenue Ruling 55-318, 1955 IRB, No. 21, page 33: Tax on rentals of lockers 
at sporting clubs. 
COMMISSIONER OF INTERNAL REVENUE, 
Washington, D. C. 

Dear Sir: This is the appeal of Granville S. Borden, as a taxpayer, on his own 
behalf and on behalf of the Claremont Country Club (social, golf, tennis, swim- 
ming), Oakland, Calif. The membership is approximately 500. From approxi- 
mately 400 of the members the club receives monthly rentals of approximately 
$1,000 ($2.50 per month). The club purchased the steel lockers and pays wages 
to two attendant employees who render services, such as shining shoes (regular 
shoes and golf shoes) without charge to the lessees of the lockers. As lessee of 
a locker, I have exclusive possession of the locker which I rent from the club 
and I procure the personal services of the attendants as part of the consideration 
for the rent which I pay to the club. 

Applying Revenue Ruling 55-318 technically, it would appear that a tax of 
50 cents per month (20 percent of $2.50) should be paid by each lessee of a locker 
starting with May 23, 1955 (sec. 1710 (b)) ; that the club should collect this tax 
retroactively to May 26, 1955, and monthly henceforth from each lessee of the 
club’s lockers. 

According to my belief, Revenue Ruling 318 was not published in the Federal 
Register, so that parties aggrieved by the changes in the rules had no opportunity 
to protest under the rulemaking provisions of the Administrative Procedure Act. 

The only remedies of a taxpayer aggrieved by the rule appear to be: 
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(a) An appeal to the Service for revocation or modification of Revenue Ruling 

(6b) Payment of the tax followed by a claim for refund ; followed by an action 
upon rejection in the Federal court; or 

(c) Judicial review under section 10 of the Administrative Procedure Act. 

The Commissioner of Internal Revenue, the Under Secretary of the:'Preasury, 
and other high-ranking officials of the Treasury Department and the Internal 
Revenue Service have, on numerous occasions, issued public pronouncements of 
their intent to administer the laws fairly, justly, and reasonably, with a minimum 
of harassment, and with the preservation of all the remedies which Congress 
intended for taxpayers. 

I believe a rule which involves a tax upon many thousands of our citizens 
deserves the dignity of a Treasury decision to the end that our citizens might 
have exercised their rights under section 4 of the Administrative Procedure Act. 
This is particularly true where a portion of the rule (nonretroactive application ) 
requires approval of the Secretary. 

In this connection, I invite your attention to the prescriptions in the “intro- 
duction” to each Internal Revenue Bulletin wherein they deal with the force 
and effect of revenue rulings other than Treasury decisions. 

You should be mindful, too, of the fact that the second remedy stated above 
is quite impractical. In my case, I can file a claim for refund of the 50 cents 
(tax on $2.50 rental) for the month of October. True, I can bring an action in 
the Federal court upon denial of the claim (or 6 months after the claim has been 
filed). If I prevail you would pay the 50-cent judgment but you would not 
acquiesce in the decision and you might not appeal to the court of last resort. So 
what have I procured for my time and expense of litigating? I have lost the 
difference between the cost of litigating and 50 cents plus interest. 

Tn view of the circumstances and factors set forth above, I respectfully protest 
Revenue Ruling 318 as follows: 

First, I request revocation of Revenue Ruling 318 and a pronouncement that 
Revenue Ruling 177 (C. B. 1953-2, 341) will govern against assessments and 
collections. 

Second, should this appeal be denied, that Revenue Ruling 318 be amended 
so as to prescribe that no tax shall be imposed upon any portion of the rental 
paid for any locker or personal services that is not in excess of a fair, reasonable 
rental of the locker and fair compensation for personal services connected with 
the monthly rent.’ 

Third, should this second appeal be denied, I respectfully request deferment 
in the imposition of the tax pending review proceedings under section 10 of the 
Administrative Procedure Act. Section 10 (d) of the Administrative Proce- 
dure Act provides: 

“INTERIM Retier.—Pending judicial review any agency is authorized, where it 
finds that justice so requires, to postpone the effective date of any action taken 
by it. Upon such conditions as may be required and to the extent necessary to 
prevent irreparable injury, every reviewing court (including every court to 
which a case may be taken on appeal from or upon application for certiorari or 
other writ to a reviewing court) is authorized to issue all necessary and appro- 
priate process to postpone the effective date of any agency action or to preserve 
status or rights pending conclusion of the review proceedings.” 

As one of the tax counsel for Claremont Country Club I have advised the 
club to collect the tax from lessees of their lockers and that the taxpayers be 
informed that any adjustments resulting from any relief obtained from this 
appeal, actions for refund, or section 10 of the Administrative Procedure Act, 
will be credited to the lessees accounts. 

I shall be grateful for a prompt acknowledgement with a clear expression of 
your decision either to consider this protest or to deny it. 

Respectfully submitted. 


GRANVILLE S. Borpen. 
San FRANcisco, CALIF. 


Registered to practice as an-attorney before the Treasury Department. 


1In the case of your protestant I believe $2.50 per month is not excessive for the rent 
of the locker and an average of 8 shoeshines (4 street shoes and 4 golf shoes) monthly. 
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BERNARD B. HERZOe, 
Tarzana, Calif., September 238, 1955. 
CLERK OF THE WAYS AND MEANS COMMITTEE, 
Washington 25, D. C. 

Dear Sir: I would appreciate it if this letter would be read into the record 
when the hearings are held on excise tax. 

Currently it is necessary for the depositary receipts to be paid on or before 
the 15th of the month following the close of the previous month. There is no 
objection to this procedure for those firms which are large enough to have book- 
keepers on their staff. There are many firms however, who contract with ac- 
countants to do their work on a monthly basis. It is very difficult and in some 
months, impossible to do the accounting work for all these firms before the 15th 
of the month. I would therefore recommend that the depositary receipts for 
excise taxes be due not later than the last day of the month following. 

This same problem exists with payroll taxes and it is also suggested that these 
depositary receipts be due not later than the last day of the month following. 

Very truly yours, 
3ERNARD B. HERzoG, 
Certified Public Accountant. 


GENERAL Foops Corp., 
White Plains, N. Y., October 14, 1955. 
Hon. AIME J. FoRAND, 
Chairman, Ways and Means Subcommittee on Excise Tax Problems, 
New House Office Building, Washington 25, D. C. 


Dear Mr. ForAND: In lieu of asking to appear at the hearings now being held 
by your subcommittee on excise tax technical and administrative problems, we 
are submitting herewith a statement which, with your permission, we should 
like to have included in the record of hearings. 

The statement relates solely to the documentary stamp taxes now imposed 
upon original issues and transfers of shares or certificates of corporate stock 
or interests therein under the provisions of section 4301 and section 4321 of the 
Internal Revenue Code of 1954. It presents our view that those provisions 
should be amended for reasons of equity as well as for protection of revenue, and 
we shall appreciate its being given earnest consideration by your subcommittee. 

Respectfully submitted. 

LesTeR E. WATERBURY, 
Vice President and General Counsel. 


STATEMENT OF LESTER E. WATERBURY, VICE PRESIDENT AND GENERAL COUNSEL 
OF GENERAL Foops CorRPORATION, SUBMITTED FOR THE REcOoRD 


Documentary stamp taxes are imposed upon original issues of shares or cer- 
tificates of corporate stock under section 4801 and upon sales or transfers of 
such shares or certificates, or rights to subscribe for or receive them, under sec- 
tion 4321 of the Internal Revenue Code of 1954. In each case such taxes are, in 
effect, imposed at one rate on shares of par-value stock and at a different rate 
on shares of no-par-value stock. 

The excise or documentary stamp-tax provisions of the Internal Revenue Code 
of 1954 applicable to original issues and transfers of corporate stock reflect no 
material change from the corresponding provisions of the Internal Revenue 
Code of 1989, and the distinction made between par-value and no-par-value stock 
in imposing such taxes has been maintained without interruption since it was 
initially adopted in the Revenue Act of 1917. 

Such distinction should be abolished for excise-tax purposes. 

When the distinction between par-value and no-par-value shares was ‘origi- 
nally adopted for the corporate stock issue and transfer levies, it was unusual, 
even extraordinary, for a par-value share to be issued for a subscription price 
or paid-in property value appreciably exceeding such par value. Since that 
time, the situation has gradually changed so that, nowadays, shares of common 
stock especially are frequently assigned par values representing a fraction only 
of the subscription prices or property values paid in for them. Witness the mul- 
titude of recent and current offerings at various prices of uranium mining and 
similar stocks having par values of 1 cent per share. Even disregarding those, 
it is not unusual for a stock of $1 per share par value to be issued for $25 or 
more per share. Par value, in other words, has become a wholly artificial con- 
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cept bearing no logical relation to the real values involved when par-value shares 
are issued or transferred, 

We are convinced that this development has been caused partly, if not pri- 
marily, by the documentary stamp-tax distinction between par-value and no-par- 
Value shares. The effect of this distinction is readily seen. For example, if 
certificates for 100 shares each of 3 different stocks of $1 par value, $25 par 
value, and no par value, respectively, are each issued and transferred at $25 
per share, the varying amounts of tax are as follows: 





$25 par- No-par- 
value value value 
shares shares shares 


= |—_—— 


On original issue Y $2. 75 | $3. 75 
On transfer : . 06 | 1. 50 | 6. 00 


G eneral Foods Corp. is one of a diminishing group of corporations which 
have their common stocks listed on national securities exchanges and which have 
not yet taken steps to change from uo-par-value to par-value shares. Pri- 
marily because of the stock transfer tax, however, we frequently receive in- 
quiries from sharel olders and others as to why we do not change to shares 
of a par value of $10, or $5, or even $1 per share. We have heretofore resisted 
proposals for such a change because of our view that the transfer tax levy 
upon base measured by par value or a function thereof has became outmoded 
and should be discontinued. 

In New York State, where a stock transfer tax has been imposed since 1905, 
the distinction between par-value and no-par-value shares was abolished for 
purposes of the levy in 1983. The State tax rate schedule now in effect for both 
par-value and no-par-value shares was established by amendment of the tax law 
in 1945—46 as follows: 

Two cents per share for transfer other than by sale 

One cent per share sold at less than $5 

Two cents per share sold at $5-$9.99 

Three cents per share sold at $10—$19.99 

Four cents per share sold at $20 or more. 

New York State does not impose an original issue tax, but the logic of a uniform 
levy upon par-value and no-par-value shares applies equally to original issues. 

Data are not readily available for an analysis of the effect of a uniform levy 
of original issue tax upon par-value and no-par-value shares but the effect of a 
uniform levy of transfer tax thereon is indicated by the results of a brief study 
which we have made covering all transfers on the New York Stock Exchange 
in 1954 of shares of the 141 common stocks more than 1 million shares of which 
were traded on the exchange during that year. Of the 141 stocks, 31 were of 
no-par-value shares and 110 were of par-value shares, the par values varying 
from 15 cents to $100 per share, and the more numerous, in decreasing order, 
being: 

Thirty-five stocks of $1 par value per share 

tighteen stocks of $5 par value per share 

Fourteen stocks of $10 par value per share 

tight stocks of $25 par value per share, and 

Five stocks of $0.50 par value per share. 

While there is a minor difference between the amounts of tax now imposed 
on original issues of shares of $100 par value and shares of no-par value, there 
is no difference between the amounts of tax now imposed on transfers thereof; 
therefore, in deriving the comparative data set forth below, the two stocks of 
$100 par-value shares covered by the study are included with the 31 stocks of no- 
par-value shares. Classified in this manner, comparative data were reflected by 
the | study as follows 


$0.15 to $50 $100 par-value 
Particulars par-value and no-par- 
shares value shares 


Number of stocks. 33 
Number of shares traded 92, 524, 67, 042, 300 
Approximate actual Federal transfer tax_- 
Estimated Federal transfer tax, if it were uniformly ‘imposed at ‘present. 

no-par-value rate: $11, 199, 000 
Approximate actual New York State transfer tax___._..-...-...--- a $6, 518, 200 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 597 


With respect to the approximate actual Federal transfer tax on the above- 
mentioned shares, it is to be observed (1) that the effective rate of tax upon 
transfers of par-value shares was less than one-half cent per share while that 
upon transfers of no-par-value shares was 5.75 cents per share; and (2) that 
more than four-fifths of the total tax on all transfers was imposed on transfers 
of no-par-value shares representing approximately one-fourth of all transfers. 

We realize that the documentary stamp taxes on original issues and transfers 
of corporate stock represent a minor source only of Federal revenue. If a con- 
tinuing levy of such taxes is warranted for revenue purposes, however, we feel 
that the distinction now made between par-value and no-par-value shares in 
imposing such taxes is inequitable from the viewpoint of taxpayers and unde- 
pendable from the viewpoint of revenue maintenance. We, therefore, urge that 
your subcommittee earnestly consider the desirability of abolishing such distine- 
tion and imposing these taxes at appropriate rates on all original issues and 
transfers of corporate stock. 


THE GORHAM Co., 
Providence 7, R. I., October 7, 1955. 
Hon. AIME J. ForaNp, 
House Office Building, Washington, D. C. 


DeAR Mr. Foranp: In view of the current hearings on excise taxes, I am taking 
the liberty of bringing to your attention what we believe to be a loophole in the 
present excise-tax laws and rulings. 

Recently it has been brought to our attention that H. Nils, the New York repre- 
sentative of a Danish silversmith, has been advertising to supply silver direct 
from Denmark. This merchandise is sold to the consumer at Danish retail 
prices, shipped from Denmark with the customer paying postage, insurance, and 
duty, but no Federal excise tax. 

Inquiring at the Bureau of Internal Revenue, we have found that the activities 
of Nils have been ruled on by the Bureau. While it seems to us that such a 
retail sale as this particular silversmith is making, is consummated in the 
United States, the Bureau of Internal Revenue takes the opposite view. They 
state that since the concern in the United States has no financial interest in the 
foreign company, but merely acts as its agent in receiving and transmitting orders 
and payments to American consumers of the foreign company, and since the 
merchandise is shipped directly from the foreign company to the American con- 
sumer, it is not a sale at retail of the merchandise in the United States and not 
subject to the Federal excise tax. 

It seems to us and to those who retail our merchandise and other taxable 
merchandise, that this is a gross inequity in the excise-tax setup. We sincerely 
hope that you maye be able to do something to correct this injustice to domestic 
manufacturers and retailers. 

Very truly yours, 
B. M. GETMAN, 
Vice President. 


CONGRESS OF THE UNITED STA'1Es, 
HOUSE OF REPRESENTATIVES, 
Washington, D. C., October 14, 1955. 
SUBCOMMITTEE ON EXcIsE TAXES, WAYS AND MEANS CoM MITTEE, 
House of Representatives, Washington, D.C. 

GENTLEMEN: Enclosed is a copy of a letter with its enclosures which I recently 
received from one of my constituents. I would deeply appreciate your serious 
and careful consideration of its contentions with regard to the equity of applying 
the transportation tax to his operations. 

Thanking you, and with kindest regards, I am 

Sincerely, 
CHARLES E. BENNETT, M. C. 


Ocroser 7, 1955. 
Hon. Cuas. E. BENNETT, 
Member of Congress, House Office Building, 
Washington, D. C. 
Dear Str: As the excise tax has been interpreted to us by the IRA, it is such 
a load that it is enough to put a house mover out of business. We have a limited 
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common carrier’s commission from the railroad commission and are thereby 
under all regulations applying to railroads. 

We are enclosing a copy of this interpretation for your information. We pro- 
test it for the following reasons: 

We contend that clearance of wires should be classified the same as permits 
for the reason that cities are divided into departments with department heads 
such as city enginer, signal bureau, park department, public utilities, electric 
department, building department, ete. As explained to us the only thing that 
is classified as permits is the charge made by the building department, which 
is minor. Just the same, checks to pay any department for wire clearance, etc., 
are just as for the building permits made to C. W. Hendley, city treasurer. Of 
course, Southern Bell Telephone Co. collects for clearance of telephone wires, 
which we consider a permit by the telephone company. 

We also contend that police escorts also should be classified as a permit, as 
they operate from the police department of the city. 

We are not able to make an estimate on the cost of wire clearance since the 
study of this and the needs are entirely up to the department concerned, there- 
fore it would not be profitable for us to include this in our estimate. Our esti- 
mate is written in a manner to get the customer to agree to paying all clearance 
costs, which sometimes amounts to more than $1,000, and which amount we do 
not know until later. 


Concerning wire clearance, the department concerned gives their permission in 
the following manner: 

The house mover makes application to the chairman and members of the 
commission of the city to move a house along a certain route. The secretary of 
the city commission types a letter addressed to supervisor of building and chief 
of police and sends copies of this letter to mayor-commissioner, city engineer, 
chief engineer signal bureau, engineer-manager, superintendent electric depart- 
ment, superintendent parks, maintenance engineer and Southern Bell Telephone 
& Telegraph Co. These letters are countersigned by the respective department 
and returned to the housemover granting him permission to move. The letter 
serves as a permit. The city charges for these permits. 

Certain housemovers, namely : Ace, Bryson, Ellis, Gilbert, Hodges, LaRue Corp., 
all of Jacksonville, and Exum, of Tampa, are not aware of the excise tax, per- 
haps because they have no railroad commission, and can underbid us when we 
consider the excise tax on the cost of wire clearance and permits by the city, 
which is several thousand dollars in a year’s time. 

We also have to pay excise tax, as you will note, on loading and unloading, 
ete. This is something the railroad don’t have to do, because they don’t hire 
the car loaded or unloaded. It seems out of line on the housemover, too. 

We trust that you will bring these facts to the attention of the Committee on 
the Excise Tax and see if something more fair can’t be worked out. 

Sincerely yours, 
HyGemMa House Movers, INc., 
By WALTER HyGemMa, President. 


APRIL 28, 1955. 
Mr. W. G. Lassiter, IRA, 
Jacksonville, Fla.: 


This refers to your verbal request for the position of the Internal Revenue 
Service relating to the Federal tax on transportation of property in connection 
with the moving of houses, which is the basis of an examination currently being 
conducted by you. 

The national office holds that the moving of a house by means of a winch 
mounted on a truck, the truck being used only to furnish power for the winch, 
or where a house is placed on skids, rollers or dollies and pulled by a truck or 
tractor, is not regarded as transportation of property within the meaning of 
section 3475 of the Internal Revenue Code. Accordingly, the tax does not 
apply to charges for this service. However, where a house is loaded upon a 
motor vehicle and moved, or loaded upon a trailer and pulled by a motor vehicle 
and moved, or loaded upon a trailer and pulled by a motor vehicle, either truck 
or tractor, the movement constitutes taxable transportation and the tax applies 
to the transportation charges. 

There were submitted with the letter from Russell The House Mover several 
photographs of the equipment which this concern uses in moving houses. From 
an examination of these photographs, it appears that the dollies used by Russell 





EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 599 


The House Mover are not the type of dollies to which the Bureau has reference 
in the above-stated opinion. A dolly as contemplated by this Bureau consists 
of a small platform on a roller. The dolly used by Russell The House Mover 
appears to be, in reality, a trailer whieh is pulléd by a truck. Accordingly, the 
moving of houses with this type of equipment is considered to be transportation 
of property within the meaning of section 3475 of the code. The tax, therefore, 
would apply to the charges made by Russell The House Mover for moving a 
house and for accessorial services furnished in connection therewith, including 
loading the house on the trailer, unloading the house from the trailer, police 
escorts, and clearance of the wires along the way. However, the tax would 
not apply to the charges for city and county permits, foundation work, clearance 
of lot before the house is moved in, incidental wrecking of porches and rooms, 
replacing rotten sills or joists and removal of the upper or lower story of a 
house. 

In cases where a stipulated price is agreed upon which includes all required 
services in moving a house, it will be permissible for Russell The House Mover 
to segregate the charges made for the taxable services from those made for the 
nontaxable services, provided the segregation is made on a fair and reasonable 
basis and can be supported by this concern’s cost records. It is not possible to 
segregate the taxable charges from. the nontaxable charges, the tax will apply 
to the total amount paid for the complete job. 


STATEMENT OF MANUFACTURERS’ Excise TAx ADMINISTRATION BY THE LAWN 
Mower INSTITUTE, INC. 


October 4, 1955. 

The Lawn Mower Institute, Inc., Mills Building, Washington, D. C., is the 
national trade association for the lawn mower industry. Its members are 
manufacturers of lawn mowers, both power and hand mowers, and their annual 
production comprises approximately 70 percent of the total annual production 
of lawn mowers in the United States. 

Section 3406 (a) (2) of the Internal Revenue Code imposes a 5 percent manu- 
facturers’ Federal excise tax on household type power lawn mowers. This tax 
is levied on manufacturers’ sales and while it is nominally a tax on manu- 
facturers, it is more truly a tax on the ultimate consumers—a tax on home- 
owners’ necessary tools for maintenance of their homes. While we understand 
that this committee is not presently concerning itself with the equity of the 
assessment of the excise taxes nor with the rates, we would like to point out 
that the tax assessed at the manufacturers’ level is not merely passed on to the 
householder at the 5 percent rate. Actually it becomes a 7 percent or 8 percent 
tax when the householder pays it. OPS allowed wholesalers to consider the 
manufacturers’ excise tax as an element of their cost and to add their historical 
markup to all elements of cost. The retailer or dealer enjoyed the same privilege, 


so there was a second markup or pyramiding of the tax when finally paid by 
the householder. 


COST OF COLLECTING THE TAX FOR THE GOVERN MENT 


The lawn-mower industry is essentially an industry of small businesses. It is 
obvious that the lawn-mower business is seasonal—just as is agriculture. Lawn 
mowers are usually bought by individuals in the spring and early summer months 
with practically no sales in the late summer, fall, or winter. In order to maintain 
as uniform a production schedule as possible and to spread out and equalize 
employment in the industry over as many months as possible, it is a general 
practice in the industry to give spring dating terms to distributors and dealers. 
That means that most of the lawn mowers shipped in October, November, De- 
cember, January, February, March, and April are paid for in April and May. 
However, the Government requires the lawn-mower manufacturer to make a 
report on each month’s shipments and to pay the manufacturers’ excise tax of 
10 percent within 30 days. Thus the manufacturer has to pay much of the year’s 
tax several months before it is actually collected from the customer and has 
to borrow money to pay this tax. The burden of financing such tax collections 
for the Government is extremely severe for these small businesses and repre- 
sents another inequity forced on the lawn-mower industry. When the House 
Ways and Means Committee was considering this matter about 2 years ago we 
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surveyed the industry to develop statistics to support our brief. At that time 
replies to our survey revealed actual costs, to those manufacturers replying to. 
this question, of $69,500 in interest and financing these tax payments to the 
Government before collection from customers. In addition, extra bookkeeping 
and other costs required to handle these collections were estimated at $47,000 
for those companies reporting. This was almost a $117,000 burden annually 
for this small industry to collect the tax, which is in turn an item of cost which 
further increases the price of power lawn mowers to the general public. 


DOUBLE ASSESSMENT OF MANUFACTURERS’ EXCISE TAXES 


We wish to call to the committee’s attention another inequity which exists 
in the law as it now stands. Lawn-mower manufacturers report that they buy 
rubber tires and tubes on which an excise tax is charged. These purchases 
amount to more than $553,600 per year, even in 1952 and 1953. Section 3400 
of the Internal Revenue Code covers the excise tax on tires and tubes. Section 
3403 (3) provides for the credit or refund on tires when they are used on auto- 
mobiles or motorcycles. This credit provision was put into effect in 1932 and 
apparently nobody thought of rubber-tired power mowers at that time. Section 
3443 (a) has to do with credits and refunds generally but it specifically pro- 
hibits the collector from granting any similar ruling in favor of lawn-mower 
manufacturers by excepting tires and tubes from the provisions of Section 
3443 (a). 

In closing we suggest that the committee consider legislative language to en- 
able manufacturers to obtain adjustment in excise-tax payments to cover costs 
of making good on warranties. 

We ask that this statement be made part of the record of the committee's 
hearings and we earnestly urge the committee to provide appropriate relief for 
the serious inequities outlined above. 

Respectfully submitted. 

HARowp K. Howe, Executive Secretary. 


STATEMENT OF CRAVATH, SWAINE & MOORE FOR CONSIDERATION BY THE 
SUBCOMMITTEE ON ExcIsE Tax TECHNICAL AND ADMINISTRATIVE PROBLEMS 


Our client, International Business Machines Corp., is engaged in the manu- 
facture of business machines, certain of which are sold at retail and others 
leased. A 10-percent excise tax is imposed by sections 4191 and 4217 of the 
Internal Revenue Code of 1954 upon the sale or lease of such machines by the 
manufacturer. In the event of a sale, the 10-percent tax is computed upon the 
basis of the manufacturer’s selling price of the machine adjusted from a “retail’” 
to a “manufacturer’s” basis. But in the case of a lease of a business machine, 
the 10-percent tax is computed upon each payment under the lease, without regard 
to the aggregate amount which may be paid under the lease or a succession of 
leases. Section 4216 (c) of the 1954 code. The total payments made under a 
lease are greater than the amount upon which the 10-percent tax would be 
computed in the case of a sale, because the lease payments are taxed without any 
adjustment from a “retail” to a “manufacturer’s” basis and irrespective of the 
manufacturer's selling price of the machine. As a result, a considerably greater 
amount of manufaeturer’s excise tax is imposed upon the lease of a business 
machine by the manufacturer than would be imposed were the same machine 
sold by the manufacturer. 

To impose a greater amount of tax upon a leased business machine than would 
be imposed upon a sale of the same machine appears contrary to the intent of the 
internal-revenue laws imposing a manufacturer’s excise tax. The legislative 
history of those laws shows that the intent was to impose a tax upon sales by the 
manufacturer and that leases were made taxable only so that the imposition of 
the tax could not be avoided by leasing instead of selling. For instance, the 
report of the Senate Finance Committee on the revenue bill of 1932 (S. Rept. No. 
665, 72d Cong., 2d sess.) states at page 44 “that the lease of an article shall be 
considered the sale of an article, so that the tax cannot be evaded by a lease con- 
tract which does not involve passage of title.” It is thus clear that the purpose 
of the provisions taxing leases was to put a manufacturer-lessor in the same 
position as a manufacturer-seller and not to put him in a worse position. 

Relief is not available under the present law as construed by the Commissioner 
of Internal Revenue. Present law (sec. 4216 (b) of the 1954 code) authorizes 
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the Secretary or his delegate to determine a “constructive sales price” (the manu- 
facturer’s price for which the articles involved are sold, in the ordinary course of 
trade, by manufacturers or producers thereof) with respect to retail sales made 
by manufacturers. The Commissioner’s position is that no such authority exists 
which would permit him to establish a manufacturer’s price with respect to 
articles leased, even though a lease is comparable to a retail sale, and even though 
section 4217 of the 1954 code states that a lease shall be considered as a sale. 
The Commissioner has ruled that the measure of tax in respect of machines 
leased by the manufacturer is the amount of his rental or lease receipts or col- 
lections, the tax becoming due and payable as each payment is received, as 
provided in section 4216 (c) of the 1954 code. His stated reason for the above- 
mentioned position taken by his office is that in view of the specific provision of 
section 4216 (c) and the fact that there are no provisions of law that would 
indicate any contrary intent, the Commissioner is without authority to reduce 
the basis of tax in connection with rental or lease receipts or collections from a 
so-called retail to a manufacturer’s basis. 

In order to eliminate this gross inequity, it appears necessary that section 4216 
(c) of the 1954 code, which provides that in the case of a lease: “there shall 
be paid upon each payment with respect to the article that portion of the total 
tax which is proportionate to the portion of the total amount to be paid repre- 
sented by such payment,” be amended to grant authority to the Secretary or 
his delegate to determine a_ so-called constructive lease price considered 
equivalent to a manufacturer's basis for taxing purposes to effect the same result 
as the authority now granted to the Secretary or his delegate to determine a 
“constructive sales price’ for taxing purposes in the case of a sale at retail in 
section 4216 (b) of the 1954 code. For example, if the “constructive sales price” 
of the article or similar articles were 60 percent of the retail price, then 6) 
percent of each rental payment would constitute the “constructive lease price” 
in the case of the article or similar articles leased by the manufacturer. 

The 84th Congress has recognized the inequity of imposing a higher excise 
tax upon leases than upon sales of the same property. By Public Law 317, 
approved August 9, 1955 (adding sec. 4216 (d) to the 1954 code), the inequitable 
tax treatment previously imposed upon manufacturer-lessors was eliminated 
as to trailers or semitrailers suitable for use in connection with passenger auto- 
mobiles and taxable under section 4061 (a) of the 1954 code. The report of 
the Committee on Ways and Means (H. Rept. No. 1290, 84th Cong., Ist sess.), 
and the report of the Senate Finance Committee (S. Rept. No. 1144, 84th Cong.., 
Ist sess.) both contain the following statement as to the reasons why present 
law discriminates against manufacturers who lease rather than sell: 

“At the present time manufacturers of utility trailers who also maintain a 
rental business are discriminated against, relative to businesses which carry on 
either, but not both, of these activities. Frequently the sum of the rental pay- 
ments received on a utility trailer substantially exceeds the price at which a 
manufacturer would sell such a trailer, since each such rental payment in- 
cludes not only a pro rata portion of the cost of the trailer but also a share 
of the expenses of maintaining the rental business as well. Thus, the tax pay- 
able by the manufacturer who leases utility trailers is likely to be substantially 
greater than the tax of the manufacturer who sells these trailers. Moreover, a 
competitor who may lease the trailers but does not manufacture them pays 
no excise tax at all.” 


Public Law 317 remedies that inequity by providing, in effect, that the tax 
payable on an article which is leased by the manufacturer, cannot exceed the 
tax which would be payable on the same article if sold by the manufacturer 
instead of leased. 

The inequity in the trailer lease situation which was remedied by Public Law 
317 is no greater than the inequity which continues to exist in connection with 
the leases of business machines taxable under section 4191 of the 1954 code. No 
fair basis exists for distinguishing between the manufacturers of trailers and 
the manufacturers of business machines in the imposition of the manufac- 
turer’s excise tax. 

The inequity in respect of business machines leased by the manufacturer- 
lessor may also be remedied by following the precedent established in respect 
of trailers and providing that the excise tax upon the total lease payments 
of a leased business machine shall not exceed the tax which would be pay- 
able on the same machine if it were sold by the manufacturer instead of leased. 

Consideration by the subcommittee of the foregoing suggestions is respect- 
fully requested. 
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Liecett & Myers Toracco Co., 
New York, N. Y., October 11, 1955. 
Re taxes on tobacco products 
Hon. AIMEE J. FoRAND, 
Chairman, Subcommittee on Excise Tax Technical Problems, Committee on 
Ways and Means, New House Office Building, Washington, D. C. 


My Dear Mr. CHAIRMAN: Our company welcomes the opportunity which your 
committee has wisely given to the tobacco industry to state its position with 
respect to the manner in which the Federal excise tax on cigarettes is collected. 

Your committee knows, of course, that the tax on cigarettes is collected from 
the manufacturer when the cigarettes are manufactured, because of the require- 
ment in the Treasury Regulations that stamps be affixed to each package of 
cigarettes upon its removal from the manufacturer’s premises. 

Although the excise tax on cigarettes is admittedly a tax on the consumer— 
and represents incidentally several times the amount of the manufacturer’s 
profit—the manufacturer is required in effect to finance the collection of this 
tax by the requirement of prepaid stamps. Cigarettes go from the factories into 
the channels of trade and ultimately the money thus lent by us to the Government 
is recovered by us from the ultimate consumer, who is the taxpayer. 

Our financial people estimate that on average about $35 million of our money 
is at all times tied up in this nonproductive administrative snarl. 

The money used by us to buy these stamps is borrowed money. If we were 
freed of this obligation to pay other people’s taxes in advance, there would he 
made available to us many millions of dollars for productive uses. 

We, therefore, believe that your committee should recommend that section 
5703 of the 1954 Internal Revenue Code be amended to provide that the tobacco 
manufacturer shall upon the last day of a month make a return of his production 
for the previeus month and pay his tax as shown by the return, i. e., on October 
31st a manufacturer should report and pay for his September production. 

The present section 5703 of the code was meant to be a step forward. It 
authorized the Secretary of the Treasury to make regulations of a kind which 
would permit the correction of the condition describe above. Because, we under- 
stand. the Secretary of the Treasury feels that the Treasury is not in a position 
to stand a few weeks “lag” in cash receipts that the institution of a return system 
would cause, he has been unwilling to make regulations giving any substantial 
relief of the kind that was surely contemplated by the Congress when section 
5703 of the code was enacted. The position of the Treasury is expressive of 
primitive economics because it emphasizes cash and ignores what any businessman 
would emphasize, i. e., that at all times the so-called lag money is good collectible 
obligations. There is not actually a lag at all. If the Treasury feels that it can 
do nothing significant to carry out this power we have no choice but to come 
to your committee and ask it to make the decision. We think that the United 
States Government is financially stable enough to stand a few weeks initial lag 
in the collection of the cigarette tax. 

In the case of practically all other excise taxes the system we ask for, or a 
more considerate one, is in operation. 

We urge yeu to endorse the necessary legislation to correct this ancient evil. 

Having noted that vou desire to avoid duplication of testimony and that several 
witnesses on this topie are scheduled to appear, we request that this statement 
be inelvd°d in the record of your hearings in lieu of an appearance. 

Respectfully, 
B. F. Few, President. 


BEVERLY HILxs, Cauir., October 7, 1955. 

Hon. Armr. J. Foranp, 
Chairman, the Forand Subcommittee on Excise Tar Technical and Ad- 
ministrative Problems, New House Office Building, Washington, D. C. 


My Drar Mr. Foranp: It has been noted that your Subcommittee on Excise 
Tax Technical and Administrative Problems will begin hearings on October 4, 
1955, at the New House Office Building in Washington, D. C. 

This letter is written, not for the purpose of requesting the privilege of appear 
ing before your committee, but to invite your attention to actual problems en 
countered by those who are not subject to the imposition of the particular excise 
taxes asserted against them, but have found it impossible to obtain anything 
more substantial than expressions of sympathy for their plight, rather than the 
relief to which they are clearly entitled. 
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It is believed that a recital of the actual experience of my client, Mr. Marty 
Landau, will provide you with a better understanding of the unnecessary prob- 
lems, and inequities, which have been encountered by taxpayers. There follows 
his statements of the facts: 

“In April 1947, I rented the Riverside Rancho, ballroom only, from Louis de 
Roda, who maintained and operated the balance of the facilities. Prior to my 
coming into the Riverside Rancho, Mr. de Roda had entertainment in the up- 
stairs dining room, and a room downstairs called the Esquire Room. He also 
had chairs and tables in the main ballroom. 

“He informed me that because of the entertainment, the Government claimed 
he was operating a cabaret and assessed him approximately $16,000 for cabaret 
taxes. 

“When I took over the ballroom (6,000 square feet) I removed all chairs and 
tables from the dance floor, and all entertainment in the dining room and the 
Esquire Room was discontinued. 

“In April of 1947, I went to the office of the collector of internal revenue (now 
director of internal revenue), where I informed Mr. William Clayton, Chief of 
the Wage and Excise Tax Division, of the changes I had made, and asked his 
opinion whether I would or would not be subject to the cabaret tax. 

“He promised to come out and look the place over, which he did, and suggested 
that I build a wall on the ballroom side of the bar so the bar patrons could not 
see into the ballroom, or see the orchestra and the people dancing. 

“In September of 1947 the Riverside Rancho was destroyed by fire, and in 
December of 1947 I purchased the property from Mr. de Roda and rebuilt the 
entire ballroom, in accordance with Mr. Clayton's instructions. During the 
period of construction, I visited many ballrooms for the purpose of learning 
their schedule of prices, to use as a guide in my own enterprise. It was found 
that they were charging 30 cents for local beer, 40 cents for eastern beer, and 
55 cents for bar liquor. 

“Mr. de Roda, in his operation, had priced local beer at 50 cents, eastern beer 
at 60 cents, and 75 cents to $1 for bonded brands of bar liquor. 

“In order to meet my competition and remain in business, I reduced my prices 
to 30 cents for lecal beer, 40 cents for eastern beer, 55 cents for bar liquor, and 
10 cents for bonded liquor. 

“IT reopened the Riverside Rancho on April 1, 1948. However, just a few 
weeks before reopening, I again called on Mr. Clayton, found he was ill and not 
expected to return to his office. My problem was then discussed with a Miss 
Herivel, who stated that she would see whether she could get me a decision. 

“Not hearing from her when the first tax was due at the end of April 1948, 
I went back to see Miss Herivel again, told her no agent had called on me. 
She suggested that when paying the cabaret tax to indicate on form 729 the 
admissions tax and the cabaret tax separately. 

“In September of 1948, I went to see Miss Herivel and explained that the 
ballroom operators of California had formed a Ballroom Operators’ Association. 
At a meeting and dinner which was held at the Los Angeles Athletic Club, Mr. 
Larry Greer, president of the National Ballroom Operators’ Association, was 
the chief speaker. 

“He talked to approximately 20 ballroom operators from California, and at 
the end of his speech I brought up the subject of cabaret taxes on ballrooms. 
Mr. Greer expressed amazement that ballroom operators were paying cabaret tax. 
He explained that he had owned and operated 3 ballrooms for over 30 years and 
neither he nor any of the members of the National Ballroom Operators’ Associa- 
tion ever paid cabaret taxes on a ballroom. 

“Attending this meeting were representatives from the following ballrooms 
located in California: Palladium, Los Angeles; Huntington Park, Huntington 
Park; 97th Street Corral, Los Angeles; Harmony Park, Anaheim; Grand Ball- 
room, Los Angeles; Rendezvous Ballroom, Balboa; Zenda Ballroom, Los Angeles: 
Playmore Ballroom, Los Angeles: Chateau Ballroom, Los Angeles ; Figueroa Ball- 
room, Los Angeles: Lick Pier Ballroom, Los Angeles; Majestic Ballroom, Long 
Beach; Cinderella Ballroom, Oakland; Mission Ranch Ballroom, San Diego; Ali 
Baba Ballroom, Oakland; Sweets Ballroom, Oakland; Hometown Jamboree, El 
Monte; and Riverside Rancho, Los Angeles. 

“Prior to the close of the meeting, I was elected president of the California 
Ballroom Operator’s Association, and, upon talking with the members I was 
astonished to discover that none of the California ballrooms paid cabaret tax, 
except the Palladium, which had requested to be placed in the cabaret-tax cate- 
gory. 

68693—55——39 
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“T decided to again see Miss Herivel and verify this fact and, after checking 
the records in her office, she agreed that the aforementioned ballrooms did not 
pay cabaret tax and said she would again request that an agent ascertain my 
status. 

“After waiting until April of 1950, I again returned to Miss Herivel, or a Mrs. 
Cole, and stated that it was my intention to discontinue paying any more cabaret 
tax until someone came out and checked my operations. Accordingly, during 
the period from April 1950 until December 1950, no cabaret taxes were paid by 
me. Shortly thereafter a Mr. B. O’Connor called on me and went over my whole 
operation. He expressed amazement at the changes made since the prior opera- 
tion with which he was familiar. 

“He then advised me to have photographs made of the place so he could try to 
get a revised opinion for me. Mr. O’Connor said that, in the meantime, he would 
have to assess me for the unpaid taxes which I subsequently paid. 

“T had the photographs made and furnished the revenue agent with a complete 
set. 

“During the period from 1948 to 1951, I had a ladies night on Wednesdays and 
Sundays and charged 20 cents admission, which amount I gave in its entirety 
to the Government instead of 20 percent of 20 cents. On discovering my error, 
a representative of the Bureau of Internal Revenue came out and again checked 
my operations. He, also, stated, that, in his opinion, I had a legitimate claim 
for refund and he would recommend that one be granted to me. 

“After bothering the Bureau every month for a year, and continuing to pay 
the tax under protest they finally sent Mr. O’Conner out again in 1953. After 
checking all records and books again, he stated that ‘he would try to straighten 
this matter out, once and for all, but that in his opinion (his personal opinion) 
that I could not file for any refund of cabaret tax except for the period from 
December 1949 to October 31, 1951,’ which claim was filed on January 26, 1954. 

“Such claim was not for the refund of the total cabaret tax paid under protest, 
in the amount of $54,483.66, but only for the sum of $19,590.93. It was repre- 
sented to me that the statute had tolled with respect to the balance, and I could 
not recover it. 

“That claim has been under consideration since the date of filing same, in 
January 1954. 

“In the patio of the Riverside Rancho we have a milk bar, where persons 
under 21 years of age, who cannot go into the bar, can purchase Cokes, Seven-up, 
orange or grape soft drinks at 10 cents; coffee 10 cents, and hotdogs for 20 cents, 
upon which I paid a cabaret tax. 

“In the downstairs bar, off the ballroom, a completely solid wooden partition 
was built, with the exception of a 5-foot door which the fire department of Los 
Angeles -insisted would have to be there as a fire exit. No one sitting in either 
of the two bars can see or hear the orchestra or see the dancers. The milk 
bar is located in a separate building approximately 35 feet from the ballroom. 

“In the city of Los Angeles they have two kinds of licenses for my type of 
operation. One is for those conducting a cabaret where people pay no admis- 
sion charge whatsoever and can walk in or out, when they desire, and the other, 
a ballroom license where admission is charged to enter upon the premises. After 
checking my operations I was issued a permit as a ballroom operator, and not 
for a cabaret. 

“Our dining room which is upstairs, and in a separate building, is approxi- 
mately 75 to 100 feet away from the ballroom, and 170 feet away from the band- 
stand. You cannot see the dancers, or hear any ballroom music from this room. 

“If people who are eating in the dining room at 8:30 p. m., at which time the 
gates open for admittance to the ballroom, desire to dance, they are required to 
leave the dining room, go outside and purchase their tickets to the ballroom, ani 
enter through the ballroom gate. 

“No one is allowed to ‘pass’ out of the ballroom due to the city ordinance regu- 
lating ballrooms, and if any one desired to leave the ballroom, for any reason, il! 
order to return they would have to pay another admission fee. 

“In order to enter the Riverside Rancho to dance, an admission fee of $1.20 per 
person, which included the Federal tax, was charged, except for the ladies, ou 
Wednesday and Sunday nights when they were admitted for 20 cents, as hereto- 
fore explained. I have never, at any time, charged patrons a 20-percent cabaret 
tax on any food or drinks served in my establishment, directly or indirectly. All 
payments of cabaret tax demanded from me were paid from my own funds. 

“My situation is rendered more confusing, and less understandable, when it is 
considered that The 97th Street Corral (Dave Ming, operator), which is a ball- 
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room conducted in a manner similar to mine, was assessed about $57,000 in caba- 
ret taxes. Upon appeal to the Bureau of Internal Revenue in Washington, the 
matter was settled, I am told, on the basis of a payment of approximately $1,600, 
which was based on the checkroom receipts. 

“Others (McDonald’s Ballroom, Figueroa Ballroom, Grand Ballroom, and Co- 
lonial Ballroom, to name a few) were assessed cabaret taxes, but after the settle- 
ment of the 97th Street Corral case, hereinabove referred to, they were not re- 
quired to pay the assessments.” 

Although it appears that Mr. Landau has been improperly assessed, and has 
paid cabaret taxes in the aggregate total amount of $54,483.66, the statute of 
limitations apparently bars his recovery of more than $19,590.93. 

He has diligently made every possible effort to construct his ballroom in con- 
formity with the advice of the qualified officials of the Bureau of Internal Reve- 
nue. His activities at the Riverside Rancho have been strictly confined to the 
operation of a ballroom and a dining room located on an upper floor and a con- 
siderable distance from the ballroom. 

His operations were no different than those of operators of other ballrooms. 
who have been held to be not liable for cabaret taxes. 

It would appear that gross inequities of this nature could, and should be elimi- 
nated, and taxpayers relieved of the costly burden of seemingly endless litiga- 
tion, in order to recover taxes paid which are not legally due, and should not have 
been assessed. 

The House Ways and Means Committee, and the Senate Finance Committee, 
in their respective reports accompanying the revenue bills enacted as the Revenue 
Act of 1951, have made clear their purpose and intent in enacting the taxing 
statutes providing for the imposition of a cabaret tax, and defining the class of 
establishment to be treated as a cabaret. 

Respectfully submitted. 


OLIverR R. MILs. 


MINNEAPOLIS-HONEYWELL REGULATOR Co., 
Minneapolis, Minn., October 14, 1955. 
Mr. Leo H. Irwin, 
Clerk, Subcommittee on Excise Tax Problems, 
Committee on Ways and Means, 
New House Office Building, Washington 25, D. C. 


Dear Mr. Irwin: We wish to recommend that section 4001 of the Internal 
Revenue Code relating to the taxation of jewelry and similar articles be amended 
so as to read in part as follows: 

“Sec. 4001. IMPosITION or Tax. 

“There is hereby imposed upon the following articles sold at retail a tax 
equivalent to 10 percent of the price for which so sold: 

“All articles commonly or commercially known as jewelry, whether real 
or imitation. 

“Pearls, precious and semiprecious stones, and imitations thereof. 

“Articles made of, or ornamented, mounted or fitted with precious metals 
or imitations thereof. 

“Watches. 

“Clocks, other than clocks which are incorporated in and are an integral 
part of automatic control devices. 

“Cases and movements for watches and clocks. 

“Gold, gold-plated, silver, or sterling flatware or hollow ware and silver- 
plated hollow ware. 

“Opera glasses. 

“Lorgnettes. 

“Marine glasses. 

“Field glasses. 

“Binoculars.” 

The italicized material set forth above is new and is the proposed change in 
the Internal Revenue Code. 

This change is suggested to the Subcommittee on Excise Tax, Technical and 
Administrative problems, of the Committee on Ways and Means, because it is 
the belief of this company that the law, as presently drafted, is not being en- 
forced and cannot be enforced because of administrative problems. 

The tax imposed by section 4001 is basically a tax on articles commonly or 
commercially known as jewelry. In addition the statute specifies a number of 
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specific articles upon which the tax is imposed which are very similar to and in 
many cases probably within the general class of jewelry. All of the articles 
taxed have the common characteristic that they are normally sold at the retail 
level by established retail stores which handle one or more of the types of the 
articles taxed, with the result that the retailers involved are acquainted with the 
requirements of the law and have a tax liability which is sufficiently substantial 
to justify the time and effort involved in collecting and remitting the tax to the 
United States Government. 

Minneapolis-Honeywell Regulator Co. is engaged in the business of producing 
numerous control devices. One device, which probably is familiar to all of the 
members of the committee, is the thermostat which automatically controls temper- 
atures in many homes throughout the country. In those models of the thermo- 
stat which provide for automatic changes in the temperature level on a day-night 
basis, a clock mechanism is necessary and the company has attached a clock 
face and hands to this mechanism, so that the clock mechanism, in addition to 
regulating the thermostatic device also can be used to tell time. It should be 
pointed out, however, that the primary function of such clock is to regulate the 
thermostatic device; the secondary function is to make it easier for the home- 
owner or other user to set the thermostat; and any nse of the clock for normal 
time telling is purely incidental to these other functions. In most models the 
clock is a physical part of the thermostat and is located on the wall in the room 
where the temperature is to be regulated. However, in some models the clock 
is located remote from but wired to the thermostat so that the clock controls the 
thermostat. None of the thermostats or control devices are sold at retail through 
ordinary retail stores and the contractors and installers who sell the thermo- 
stats typically engage in no sales activity which involves the payment of any 
Federal retailers excise taxes. The great bulk of sales of thermostats by Min- 
neapolis-Honeywell Regulator Co. is to manufacturers and jobbers. The man- 
ufacturers who purchase thermostats use them in connection with the manufac- 
ture and sale of heating systems. The retail sale of thermostats typically is 
made by a heating contractor, who will agree to install a heating system in a house 
for a specified sum. Included in the products and services to be furnished by 
the heating contractor is the thermostat, and included in the thermostat, as an 
integral part thereof, is the clock. Under these circumstances, technically the 
heating contractor is required to report to the Internal Revenue Service the por- 
tion of the sale price attributable to the clock and to pay a tax thereon under 
section 4001. 

This company has devoted considerable time and expense to arriving at an 
agreement with the Commissioner of Internal Revenue as to the allocation 
formula to be used in determining the portion of the retail sales price of a ther- 
mostat which is attributable to the clock, and has advised the trade as to be agreed 
formula, but has no knowledge as to the amount of tax collected from the ulti- 
imate retailer of its control devices with clock attachments. Occasionally this 
company makes a retail sale of thermostats and in the case of such retail sales, 
this company has collected the tax imposed by section 4001 and has remitted that 
tax to the district director of internal revenue. For the period of 4 calendar 
quarters ending June 30, 1955, this company collected taxes in the sum of 
$1,048.25 and remitted those taxes to the district director of internal revenue at 
St. Paul, Minn. The cost to this company and to the Government over the past 
few years in determining the portion of the sale price of thermostats allocable 
to the clock, and in attempting to advise the trade and answering inquiries from 
individual customers has been equal to a very substantial portion of the tax 
paid by this company. 

If the Internal Revenue Service were to engage in any type of campaign to en- 
force the collection of this tax from the thousands of plumbing, heating and 
building contractors, problems of allocation not involved in collecting the tax 
from this company would arise and the amount collected from each contractor 
undoubtedly would be extremely small. It is believed that these costs of collec- 
tion and administration would far outweich any reasonable expectation of 
revenue to be derived by the Government. We believe that even if there were 
100 percent compliance on the part of all retailers that this tax on all clock-type 
thermostats produced by the industry would yield less than $80,000 annually. 

Although not bearing on the administrative problem discussed above, attention 
is called to the fact that a clock which is incorporated in and is an integral part 
of an automatie control device is basically different from an ordinary watch or 
clock which, in its more expensive forms, at least, is similar to an article of 
jewelry. Furthermore, watches and clocks as such are distributed througi 
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normal retail store outlets, whereas automatic control devices are distributed in 
the manner outlined above. We believe that wholly aside from the administra- 
tive problems, a clock which is part of an automatic control device should not be 
taxed as jewelry. 
Very truly yours, 
P. B. WISHART, 
President. 


—_——_——— 


NATIONAL ASSOCIATION OF ALCOHOLIC BEVERAGE IMPORTERS, INC., 
Washington, D. C., September 21, 1956. 
Hon. AIME J. FoORAND, 
Chairman, Subcommittee on Excise Tax Technical and Administrative 
Problems, House Committee on Ways and Means, Washington, D. C. 


DEAR MR. ForanbD: The industry which this association represents, importers of 
alcoholic beverages in the United States, has a very definite problem which stems 
from a technical provision of the Internal Revenue Code. We feel, therefore, 
that it may be the type of problem which you plan to consider under category 
(7), taxes on distilled spirits, wines, and beers, of your announcement of hearings 
to be held October 4, 1955. We do not desire to appear, but would like to have 
this statement included in the record and our problem studied. 

This association is a trade association whose members are responsible for the 
importation of about 85 percent of all alcoholic beverages in the United States. 
Distilled spirits, such as whisky and brandy, are by far the most important in 
quantity and in value of the items which this industry imports. To Canada, 
Great Britain, France, Italy, and Holland these imports provide an important 
dollar exchange. In fact, in Great Britain, it is the largest single item of expor- 
tation to the United States providing a dollar exchange. Yet all imported 
distilled spirits comprise less than 10 percent of domestic consumption of dis- 
tilled spirits in the United States. It is plain, therefore, that importations of 
distilled spirits are no threat to the domestic producing industry. 

Section 5001 (a) (1) of the Internal Revenue Code of 1954 provides as follows: 

“There is hereby imposed on all distilled spirits in bond or produced in or 
imported into the United States an internal revenue tax at the rate of $10.50 on 
each proof gallon or wine gallon when below proof and a proportionate tax at a 
like rate on all fractional parts of such proof or wine gallon. On and after April 
1, 1955, the rate of tax imposed by this paragraph shall be $9 in lieu of $10.50.” 

The language “* * * or wine gallon when below proof” appearing in the 
first sentence of this section is the technical provision to which we have reference 
and is the provision which creates a special problem to this industry. This 
clause was first inserted into the internal-revenue laws by the act of July 20, 
1868 (ch. 186, sec. 1, 15 Stat. 125). It was a technical provision which was 
inserted by Congress in order to prevent frauds which were being perpetrated 
upon the revenue of the United States Government by domestic distillers. Prior 
to 1868, an investigation of the Committee on Retrenchment in the 2d session 
of the 40th Congress disclosed that domestic distillers had been defrauding the 
Government of taxes by entering warehouses where whisky was stored, with- 
drawing the whisky surreptitiously and substituting water (see report of March 
12, 1868, by Congressman Van Wyck of the Committee on Retrenchment). The 
whisky which was thus withdrawn surreptitiously escaped the payment of taxes: 
the substitution of water in the barrels replaced the volume thus lost and made 
detection of the fraud less apparent, and, of course, reduced the proof of the 
whisky. The whisky remaining in the barrels was in most cases, therefore, 
below proof. Congress, in order to discourage this fraudulent practice, enacted 
the technical provision to which we have referred and thus made the whisky 
which was below proof subject to the same tax as if it were at proof. 

This clause has remained in the internal-revenue laws ever since 1868. It is 
uo longer necessary for the protection of the revenue against fraudulent prac- 
tices of distillers because the Internal Revenue Service has perfected a system 
of warehousing and supervision which makes it impossible for whisky to be 
withdrawn surreptitiously and water to be substituted. The internal-revenue 
bonded warehouses are closely guarded; they are kept under lock and key by 
internal-revenue agents and no one may enter except under the supervision of 
such agent. In addition, very large surety bonds are required of all producers 
which will idemnify the Federal Government against all losses of taxes. 

It is the practice of domestic distillers to withdraw whisky from bonded ware- 
houses at proof or above and to reduce the whisky in proof subsequent to tax- 
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payment. Therefore, so far as the domestic industry is concerned the provision 
that the internal-revenue tax should be paid on the wine gallon when below proof 
is entirely superfluous. 

This provision does, however, affect virtually all imported distilled spirits. 
The great majority of imported distilled spirits are imported in bottles and at 
less than 100 proof. Consequently, due to this provision in the code the full 
rate of internal-revenue tax is paid on imported distilled spirits on the wine- 
gallon basis. 

At the time that this provision was inserted in the internal-revenue laws and 
up until 1917, no internal-revenue tax was collected on imported spirits. The 
only taxes which were collected on imported distilled spirits were customs duties. 
In 1917, under the War Revenue Act of 1917 (ch. 63, sec. 300, 40 Stat. 308), 
internal-revenue taxes were added to the duties which were collected on im- 
ported spirits. Since that date imported distilled spirits have been subject to 
both customs duties and internal-revenue taxes. Thus, imported distilled spirits 
were made subject to a technical provision in the internal-revenue laws which 
were designed to prevent fraud by the domestic distilling industry. As pointed 
out above, this clause is no longer necessary for the prevention of fraud on the 
revenue. 

At the present rate of tax of $10.50 per gallon, domestic distillers withdraw 
their spirits, pay $10.50 per gallon, and then reduce the proof by the addition of 
water. For example, the popular brands of blended whisky in the United States 
are usually bottled at 86 proof. The amount of tax actually collected on these 
blended whiskies by the United States Government is, therefore, 86 percent of 
$10.50 or $9.03. Most distilled spirits which are bottled prior to importation are 
86 proof. Consequently, under this technical provision, the tax on such spirits 
is collected on the wine-gallon basis and hence the amount of $10.50 on each 
gallon. Therefore, it can be seen by this comparison that the actual amount of 
money collected by the United States Government on 86 proof domestic whisky 
is $9.03, whereas on imported whiskies at 86 proof it is $10.50. 

This provision, therefore, which was purely technical and designed to prevent 
frauds by domestic distillers when enacted in 1868 operates at the present time 
to discriminate against imported distilled spirits in favor of domestic distilled 
spirits. It has been the policy of Congress to avoid discrimination in internal- 
revenue taxes. To illustrate this, Congress amended the internal-revenue laws 
(56 Stat. 972, sec. 602 (f) and 65 Stat. 528, sec. 46) to provide for the draw- 
back of alcohol used in nonbeverage products so that domestic bitters and flavor- 
ing extracts would be placed on the same basis as imported bitters and extracts. 

Whenever Congress has intended to subject imported commodities to greater 
taxes than domestic commodities it has always done so through the enactment of 
customs duties. Customs duties now in effect on imported distilled spirits are 
as follows: On brandy, cordials, and liqueurs, $1.25 per gallon; on Irish and 
Seotch whisky, $1.50 per gallon ; on Canadian and other whisky, $1.25 per gallon; 
on rum, $1.75 per gallon. 

From the fact that imported distilled spirits constitute no more than 10 per- 
cent of domestic consumption of distilled spirits, it is obvious that the domestic 
industry is not threatened by foreign competition. Furthermore, if any pro- 
tection of the domestic industry is necessary or desirable, it is obvious that the 
rates of customs duties are adequate. In testimony before the Committee on 
Ways and Means on H. R. 1215, introduced by Congressman Saylor in the ist 
session of the 8ist Congress, Dan L. Street, vice president of Brown-Forman 
Distillery of Kentucky, said on March 31, 1953, page 87, of the record, that 
the cost of production and carrying charges on bulk whiskies which would be- 
come 8 years old during 1953 and 1954 and which are the most valuable that 
have been produced by the industry in many years would not exceed $1.50 per 
gallon. 

The provision in section 5001 (a) (1) of the Internal Revenue Code, namely, 
“* * * or wine gallon when below proof” has through its technicality created a 
technical problem. It is no longer necessary to prevent frauds or protect the 
revenue; it has resulted in an unintentional discrimination against imported 
distilled spirits and should be eliminated. 

Respectfully submitted. 

Harry L. Lourie, 
Executive Vice President. 
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OcTOBER 5, 1955. 
Hon. AIME J. ForAnp, 
Chairman, Subcommittee on Excise Tages, 
Committee on Ways and Means, 
House Office Building, Washington, D. C. 

My Dear CHAIRMAN Foranp: As chairman of the excise-tax committee of 
the National Institute of Governmental Purchasing, I am submitting to you this 
statement in behalf of some 200,000 tax-supported agencies in all levels of Gov- 
ernment throughout our Nation. 

For them, I am respectfully requesting favorable consideration of an amend- 
ment to the Federal manufacturers’ excise-tax law, to provide: 

(1) To make it mandatory to show the amount of the tax, in dollars and cents, 
as a separate item on the published price lists, furnished by the manufacturers 
to dealers and vendors for the purpose of determining their selling prices; and 

(2) That the United States Bureau of Internal Revenue be instructed and 
authorized to assign a symbolic designation for use by these tax-supported agen- 
cies to certify to their eligibility for tax exemption, in lieu of the present pro- 
cedure which requires a separate signed tax-exemption certificate to be fur- 
nished the vendor with each transaction. Such symbolic designation could con- 
sist of code letters and number and signature on the purchase document similar 
to the arrangement which was used during the last war to indicate our eligibility 
for priority privileges to obtain maintenance supplies. 

A possible form for such a certified statement is as follows: 

“XT—(serial number). Certified under USBIR Reg. No. —---. 


Purchasing Official.” 


In the above certification, a serial number would be assigned by the United 
States Bureau of Internal Revenue, to each eligible agency upon receipt of an 
application for such an identifying number. Each agency would have a different 
number, but the one assigned would be permanent for the duration of the manu- 
facturers’ excise tax. 

Comment: The privilege of exemption from paying Federal excise taxes is 
granted to certain governmental agencies in section 3442 of title 26 of the United 
States Code. 

Repeated efforts to have the changes requested made by the Bureau of In- 
ternal Revenue by administrative regulations have been of no avail, due to a 
lack of sympathy to our problems. 

The potential savings that would be effected by these two simple changes in 
the excise-tax law would amount to a total, for all eligible agencies, of well over 
a million dollars per year in direct tangible savings, plus a very substantial 
intangible savings due to the elimination of the tremendous burden of clerical 
paperwork required in the present procedure. 

Vendors and dealers would likewise benefit by this elimination of costly and 
burdensome paperwork which increases the cost of doing business and the 
distribution of merchandise. 

To simplify the explanation of the need for a change, take the group of auto- 
motive repair parts and replacement parts. The Federal manufacturers ex- 
cise tax on these products is 8 percent of the manufacturer's selling price. He 
pays this amount to the Bureau of Internal Revenue, but is entitled to a refund 
on sales made to tax-exempt agencies, either directly or through his dealers. 

Because this class of products contains such a multitude of items, the manu- 
facturer furnishes his vendors and dealers with a printed price list showing 
prices for each item to the various classes of trade. 

The common practice prevailing is to include the amount of the excise tax paid 
in the prices shown for each item. Since prices are made up of many factors, it 
is impossible for the buyer to exactly determine the amount of the tax for 
Which he should receive an exemption. Therefore, he must rely on the dealer 
to determine the amount. At present this usually takes the form of an extra 
discount applying to all items, or groups of items on the price list to compensate 
for the tax hidden in the prices. 

Determination of the proper amount of this extra discount is the cause 
of complicated procedures and confusion. It would be entirely eliminated if 
the amount of the tax paid for each item on the price list were shown as a 
separate item. Many manufacturers do use this method but the larger ones 
such as the General Motors Corp., the Ford Motor Co., and the Chrysler Corp., 
do not. 
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Few governmental agencies, if anv—-and none to my knowledge—are receiving 
the full benefits of the tax-exemption privileges granted to us by law. 

To support this statement, I use the results of a survey made among pur- 
chasing agents in all levels of government throughout the country. Over 30 
percent reported they were receiving no extra discount to compensate for the 
tax hidden in the price list. Twenty-three percent reported they were receiving 
it from 1 or 2 companies and the balance reported they were receiving it from 
most of their suppliers but the amounts of extra discount varied from agency 
to agency—there was no uniformity whatever even among agencies of com- 
parable size and volume of use. 

This lack of uniformity in treatment can be laid in part to the difference in 
aggressiveness on the part of the buying officials in demanding the compensating 
discount and in part to the confusion on the part of dealers in trying to de- 
termine the correct amount. The fact that it is difficult for even the manu- 
facturer to determine the correct percentage amount is shown by the fact that 
they are frequently changing the procedures for the dealers to calculate the 
amounts. All this would be corrected if the amounts in dollars and cents were 
shown as a separate item on the price lists. 

The argument against this arrangement, as stated by a manufacturer, is that 
it would reveal to his competitors his selling price to his dealers and vendors. 
No claim is made that it reveals a cost data. 

How naive can one be? Does anyone believe a competitor cannot discover the 
selling price to a dealer—if he makes a determined effort? 

Another argument is that the printing of a separate column for tax amounts 
would require the printing of new price lists. This also is without meaning be- 
cause sheets of revised prices are daily being issued. Periodically, complete new 
price lists are issued. 

The certification of eligibility for tax exemption, appearing directly on the 
purchase document would eliminate the present requirement for a Federal excise- 
tax certificate to be made up for each and every transaction where excise taxes 
are involved. This requires much time of a responsible purchasing official. 

Considering the vast number of eligible governmental agencies throughout the 
country, there are literally tens of thousands of certificates being issued every 
week. If they actually are kept as official records, it would stagger the imagi- 
nation to try to estimate the amount of valuable filing equipment and filing 
space used for this purpose. 

A certification of eligibility, subject to penalties, appearing on the purchase 
document would serve equally as well to protect the Federal Government. Such 
certification was permitted during World War II to apply priority privileges for 
acquisition of materials in short supply, to be used for maintenance and operat- 
ing use. 

In closing, I want to emphasize that these simple changes will save millions 
of dollars annually to eligible governmental agencies and to the dealers and ven- 
dors who serve them. 

Respectfully submitted. 

A. J. Hotm, 
Chairman, Excise Tax Committee, National Institute of Governmental 
Purchasing, and Purchasing Agent, City of Los Angeles. 


STATEMENT OF JACOB RECK, ON BEHALF OF THE NATIONAL Beauty & BARBER 
MANUFACTURERS ASSOCIATION AND THE NATIONAL HAIRDRESSERS & COSMETOLO- 
GISTS ASSOCIATION 


My name is Jacob Reck. I am executive vice president and counsel of the 
National Beauty & Barber Manufacturers’ Association, a trade association 
with offices in the National Press Building, Washington, D. C. 

This statement, submitted on behalf of the National Hairdressers & Cosmetolo- 
gists Association and the National Beauty & Barber Manufactures’ Association, 
concerns itself with a technical problem, related to the excise tax on toilet prepa- 
rations (secs. 4021 and 4022 of the Internal Revenue Code of 1954), dealing with 
the tax status of miniature cosmetic samples, distributed free of charge by re- 
tailers to the public for advertising and promotional purposes. 

The National Hairdressers & Cosmetologists Association is the national or- 
ganization representing owners and operators of beauty parlors. 
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The National Beauty & Barber Manufacturers’ Association is the national 
organization whose membership comprises the leading producers of supplies and 
merchandise for use in or resale by beauty salons or barbershops. 

For the reasons and hardships hereinafter cited, we urge your subcommittee to 
recommend in its report that the sale of miniature samples of toilet preparations 
to beauty parlors, barbershops, drugstores, and other retailers, for use in adver- 
tising, promoting and demonstrating, shall not be considered a sale at retail and, 
therefore, shall not be subject to the tax imposed by section 4021 (a) of the code, 
unless resold at retail. 

At Christmas, it is customary for the smaller beauty parlors to give miniature 
samples of toilet preparations to the public, free of charge, in order to advertise, 
promote, and demonstrate the types of products they sell or use in rendering 
their professional services. These small businesses use this inexpensive method 
of promoting good will, which the Treasury Department contends is tarable, in 
order to compete with larger establishments, whose resources enable them to 
afford nontarable newspaper, radio, and television programs in advertising and 
promoting their services and goods. 

So that your subcommittee may be apprised of the size, nature, and purpose 
of these gift miniature samples of toilet preparations, several are attached 
hereto, marked “Exhibit B.” 

The total annual purchases of these gift samples by beauty parlors, using this 
method of promotion, vary between 100, 200, and 300 units. The cost to the 
beauty parlor of various types ranges from 10 to 20 cents per sample, plus 10 
percent Federal excise tax. A beauty parlor purchasing 300 samples, at 15 cents 
each, spends $45 and, in addition, is tared $4.50 on goods it gives away to adver- 
tise, promote, and demonstrate its services and merchandise. 

The total amount of purchases of gift, miniature samples of toilet preparations 
by all beauty parlors, annually, does not exceed $500,000, according to reliable 
industry sources and, as a result, the Government receives about $50,000 annually 
as revenue from the 10-percent tax on these articles. 

The beauty-shop industry felt Congress had repealed the excise tax on sales of 
miniature samples of toilet preparations to beauty parlors or barbershops, for 
use in advertising, promoting, and demonstrating, when it enacted section 431 
(b) of the Revenue Act of 1951, which, in part, provides that the sale of taxable 
toilet preparations “to any person operating a barbershop, beauty parlor, or 
similar establishment for use in the operation thereof, or for resale, “shall not 
he subject to the Federal retailers’ tax.’ [Italic supplied for emphasis. ] 

This feeling was fortified by the expression of intent by the Committee on 
Ways and Means in its report,’ recommending that section 431 (b) of the 
Internal Revenue Act of 1951 be enacted because the taxing of items used in 
the operation of a barbershop or beauty parlor “represents the taxing of business- 
cost items.” 

Following the enactment of the Revenue Act of 1951, I requested a ruling of 
the Commissioner of Internal Revenue that sales of miniature samples of toilet 
preparations to beauty parlors for use in advertising, promoting and demon- 
strating are not subject to retailers’ excise tax because Congress, in section 431 
(b) of the code, exempted from taxation, as business-cost items, all toilet prep- 
arations sold to beauty parlors for use in the operation thereof. 

On November 1, 1951, I received a letter ruling from the Commissioner of 
Internal Revenue, copy of which is attached hereto and marked “Exhibit A,” in 
which the Bureau of Internal Revenue ruled as follows: 

1. The sale of resale-size packages of taxable toilet preparations to beauty 
shops with knowledge by the seller that the beauty shop intends to distribute 
such packages as gifts or favors to customers is not a tax-exempt transaction 
as it is not regarded as for professional use in the establishment itself and the 
retailers’ excise tax will attach to such sales; 

2. There would also appear to be a presumption that gift-size packages, by 
reason of their size and packaging, are not purchased by beauty shops for exempt 
professional use therein; 

3. No tag attaches to free gifts by beauty shops from regular stocks of resale- 


size or shop-use packages bought bona fide for resale or for professional use in 
the beauty shop. 


’ 1 See report of the Committee on Ways and Means, H. Rept. No. 586, p. 51, 82d Cong., 
st sess, 
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The exemption Congress granted to beauty parlors, in section 431 (b) of the 
Revenue Act of 1951, from the tax on toilet preparations purchased “for use in the 
operation thereof, or for resale” has been considerably narrowed by the Com- 
missioner’s ruling, above, which limits such exemption to either items sold ‘to 
beauty shops “for professional use in the establishment itself’ or to resale-size 
packages of toilet preparations sold, without knowledge by the seller that the 
beauty parlor intends to distribute such packages as gifts or favors. 

The limitations imposed by the Commissioner on the tax exemption accorded 
to beauty parlors contravenes the intention of Congress in repealing the tax on 
toilet preparations which are business-cost items to beauty parlors, in order to 
eliminate confusion among beauty-parlor operators with regard to the necessity 
of filing certificates indicating the use to which such items will be put.’ 

The drafters of the aforementioned section 481 (b) intended the language of 
its provisions to mean that beauty parlors or barbershops should not be required 
to pay a retailers’ excise tax, when purchasing toilet preparations, regardless of 
their intended use of such items. 

Wholesalers are placed in a precarious, uncertain position in regard to their 
excise-tax liability on sales of toilet preparations to beauty parlors, as a result of 
the provision in the Commissioner’s ruling that sales of resale-size packages of 
these items “to beauty shops with knowledge by the seller that the beauty shops 
intend to distribute such packages as gifts or favors to customers or others is 
not a tax-exempt transaction.” [Italic supplied.] This is so because neither the 
law nor Treasury Department regulation, related to section 431 (b), require the 
beauty parlor owner to disclose to the wholesaler the intended use of toilet 
preparations purchased. Moreover, the Treasury Department is prohibited from 
issuing regulations, requiring a beauty parlor to furnish an exemption certificate 
to its seller, in connection with purchases of toilet preparations for use or resale, 
certifying as to its intended use of the items purchased, in view of the intent of 
Congress, as expressed in the report of the Committee on Finance, approving the 
aforementioned section 431 (b).? 

The absence of a provision permitting a wholesaler to require a beauty parlor 
to certify its intended use of toilet preparations purchased severely restricts 
the Treasury Department’s enforcement of the Commissioner’s ruling, by mak- 
ing it difficult, if not impossible, to prove the wholesaler is liable for a tax 
on a sale of resale-size toilet preparations due to knowledge that the beauty 
parlor intended to distribute such items as gifts to customers. 

Inability to enforce the Commissioner’s ruling results in hardship, discrim- 
ination, and inequality among sellers and beauty parlors. 

For example, according to the Commissioner’s ruling, a beauty parlor 
may purchase, with the intention of reselling, a stock of small, 1-ounce resale 
packages of toilet preparations and, at Christmas, distribute such packages 
as gifts to customers, without having the retailers’ excise tax attach to either 
its purchase of such packages or its gift of them to customers. 

On the other hand, if a beauty parlor purchases a supply of gift-size samples of 
toilet preparations, bearing the words “Christmas Greetings,” with the inten- 
tion of distributing some as gifts to customers and reselling the balance at 
a drastically reduced price, the sale is subject to the retailers’ excise tax, 
according to the portion of the Commissioner’s ruling which states: ‘There 
would also appear to be a presumption that gift-size packages, by reason of 
their size and packaging, are not purchased by beauty shops for exempt pro- 
fessional use therein.” Here again, the Commissioner seeks to narrow the tax 
exemption granted to beauty parlors to only toilet preparations purchased for 
professional use, by setting up an untenable presumption based on only a portion 
of section 431 (b). The Commissioner’s presumption completely ignores the fact 
that Congress provided that sales of toilet preparations to beauty parlors for 
resale shall not be subject to the retailers’ excise tax, by including the words 
“or for resale” in section 431 (b). 

In enacting section 431 (b), Congress sought to remove confusion among 
beauty-parlor owners by exempting from retailers’ excise tax all toilet prepara- 
tions sold to beauty parlors, regardless of use. However, the Commissioner's 
ruling has brought added confusion and it is difficult for a beauty-parlor owner 
to understand why her purchases of small-size packages of toilet preparations, 
bearing the words “Christmas Greetings” are subject to the tax, when she can 
buy the identical product in the same, small-size package as regular, resale stock, 
tax free, if the greeting words are omitted. 


2 See report of the Committee on Finance, 8. Rept. No. 781, p. 107, 82d Cong., 1st. sess. 
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To quote one beauty-parlor owner, “Uncle Sam has started to tax Santa Claus.” 

In the same section 431 (b) of the Revenue Act of 1951, in which Congress 
repealed the tax on sales of toilet preparations to beauty parlors and barber- 
shops, it established the precedent that toilet preparations sold to resellers or 
their agents, for promotional purposes, are not subject to the retailers’ excise 
tax, by enacting the following provision: 

“* * * and the sale of miniature samples of any such article for demonstration 
use only to a house-to-house salesman by the manufacturer or distributor, shall 
not be considered as a sale at retail. * * * the resale of such sample at retail 
by rr eat hoe salesman, shall be subject to the provisions of sub- 
section (a).” 

Under this provision, the retailers’ excise tax is not applicable to sales of 
miniature samples of toilet preparations to a house-to-house salesman for pro- 
motional uses and the only instance in which such tax is applicable occurs when 
the house-to-house salesman sells at retail the miniature samples purchased for 
demonstrating and promotional purposes. This provision discriminates in favor 
of house-to-house salesmen by giving them a tax advantage over other retailers 
of toilet preparations. It was added to section 431 (b) of the Revenue Act of 
1951 by an amendment from the Senate floor, which was agreed to in con- 
ference. The Committee on Ways and Means is not responsible for the preferred 
treatment accorded to house-to-house salesmen over other retailers in this 
provision. 

Tax equality requires that other retailers be accorded the same relief, as 
house-to-house salesmen, from the retailers’ excise tax on miniature samples of 
toilet preparations, purchased for use in demonstrating, promoting, and adver- 
tising. Otherwise, Congress will be continuing a glaring discrimination in favor 
of house-to-house salesmen, to the disadvantage of other retailers. 

Other retailers can be put on a parity with house-to-house salesmen, by amend- 
ing the existing law, section 4022 of the Internal Revenue Code, to read as 
follows: 

“(c) MINIATURE SAMPLES.—For the purposes of section 4021, the sale of minia- 
ture samples of any article described in such section for demonstration or pro- 
motion use only to a house-to-house salesman or retailer by the manufacturer 
or distributor, shall not be considered as a sale at retail. The sale of such sample 
at retail by such house-to-house salesman or retailer shall be subject to the pro- 
visions of section 4021.” [New matter is italicized. ] 

It is submitted that the intention of Congress, when it initially imposed a 
retailers’ tax on toilet preparations, was to tax only sales of such items to 
persons who intended to use or apply them for toilet purposes and that it was 
not the intention of Congress to tax sales to retailers of toilet preparations, 
which become business cost items, through their use by a retailer in demon- 
strating or promoting the merchandise he offers for sale. In this regard, ref- 
erence is made to the last paragraph of section 4021 of the Internal Revenue 
Code of 1954, which provides, as follows: 

“Any other similar substance, article, or preparation, by whatsoever name 
known or distinguished ; any of the above which are used or applied or intended 
to be used or applied for toilet purposes.” [Italics supplied.] 

The beauty shop industry joins other organizations, representing retailers of 
toilet preparations, in urging your subcommittee to recommend repeal of the 
retailers’ excise tax imposed on the sale to retailers of miniature samples of toilet 
preparations, for demonstration or promotion use only, because— 

1. It represents the taxing of business cost items, which adds to the operating 
costs of beauty parlors and other small businesses ; 

2. It represents the taxing of advertising and promotion by beauty parlors and 
other small businesses ; 

3. It represents the taxing of gifts, which is not properly the subject of excise- 
tax legislation ; 

4. Under existing law, house-to-house salesmen are accorded preferred tax 
treatment and other small retailers are discriminated against; 

5. The annual dollar amount of collections of the tax on miniature samples of 
toilet preparations is infinitesimal. It is entirely disproportionate to the costs 
of realistically enforcing collection of the tax and the nuisance of administrative 
burdens imposed on the Government and taxpayer, particularly in the beauty 
shop industry, as a result of the confusion occasioned by the ruling of the Com- 
missioner? Collections of the tax on miniature samples in the beauty shop 
industry during the fiscal year 1955 are estimated at not in excess of $50,000. 
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6. The apparent insignificant loss in revenue from the exemption of sales of 
miniature samples of toilet preparations, for demonstration and promotional use 
only, will be more than offset by the increased yield from sales in a broadened 
retail market, as a result of the use of these samples in promoting retailers’ sales 
of merchandise. 


OPPOSITION TO PROPOSAL FOR MANUFACTURERS’ EXCISE TAX ON TOILET PREPARATIONS 


This portion of my statement is made on behalf of the beauty and barber in- 
dustry legislative committee, which comprises the National Hairdressers and 
Cosmetologists Association, the Associated Master Barbers and Beauticians of 
America, and the National Beauty and Barber Manufacturers’ Association, the 
national organizations representing beauty-shop owners and operators, barber- 
shop owners, producers, and distributors of toilet preparations used in or re- 
sold by beauty or-barber shops. 

The beauty and barber industry legislative committee is unequivocally op- 
posed to the imposition of a manufacturers’ excise tax on toilet preparations, 
regardless of percentage rate, and will urge the owners of more than 200,000 
beauty salons and barbershops, and over 800,000 employees to protest to their 
representatives in Congress any legislation, shifting the retailers’ excise tax on 
toilet preparations to the manufacturers’ level, if such legislation is seriously 
considered. 

Some advance the view that buyer resistance to toilet preparations and other 
articles subject to retailers’ excise tax, can be eliminated, if the excise tax is 
“hidden” by being imposed at the manufacturer’s level. Leaders of the beauty 
and barber industry reject this proposal to deceive consumers, as immoral, 
and support the view expressed by the Committee on Ways and Means, in 1941, 
when it found that experience had proven that, under manufacturers’ taxes on 
teilet preparations evasion is substantial and inequitable competitive situations 
are created.’ 

From 1932 to 1941 the tax on toilet preparations was levied at the manufac- 
turers’ level, but since the Revenue Act of 1941, it has been imposed on a retail 
basis. The Treasury Department found very substantial differences in tax 
resulted from the differences in organizational forms and merchandising prac- 
tices of different firms in the industry. Manufacturers that produced a prepa- 
ration and packaged it themselves had to pay the tax on the full value of the 
packaged product. On the other hand, toilet preparations sold in bulk form to 
other firms, for packaging, were taxable only on the value of the preparations. 
Under these conditions packaging and merchandising costs which in many cases 
represented a high proportion of the value of the product, escaped the tax. To 
iower the basis on which the tax was to be paid, some companies employed the 
technique of utilizing producing subsidiaries, packaging subsidiaries, and sales 
subsidiaries, with the result the Government encountered numerous problems 
in determining the basis on which the tax was to be paid, and excessive litiga- 
tion developed.” 

The Treasury Department found that, although the retail form of tax in- 
volves a much larger number of taxpayers and imposes a substantial compliance 
burden, particularly on small retailers, the administrative problems under the 
retail tax are on the whole much less serious, and the uniform retail price basis 
is more equitable in its application to producers and wholesalers with varying 
forms of business organization.’ 

Beauty and barbershops oppose a tax on toilet preparations at the manufac- 
turers’ level, because it requires prepayment of the tax, which ties up their capi- 
tal, clogs their channels of credit, and reduces the amount of merchandise they 
can buy at wholesale. Moreover, they realize a manufacturers’ excise tax on 
toilet preparations will take away the relief Congress granted when it repealed 
the retailers’ excise tax on toilet preparations for use in the operation of their 
establishments. 

Because of its pyramiding effect, a manufacturers’ tax on toilet preparations 
will not bring about a reduction of the retail price nor an increase in consumers’ 


' Report of Committee on Ways and Means, H. Rept. No. 1040, p. 383. 77th Cong., 1st sess. 


2? Study by Treasury Department entitled ‘‘Federal Retail Excise Taxes,’ October 6, 1947, 
press service No. S—482. 
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purchasing power, which are ends we hope for in a reduction of the high 10 
percent retailers’ excise tax on toilet preparations. 

Under a manufacturers’ tax on toilet preparations, the consumer will pay a 
higher price than he would, under a retailers’ excise tax of equal rate. The 
Government gets considerably less revenue, while wholesalers and retailers make 
an additional profit by applying their normal markups to the manufacturer's tax, 
which is generally added to his sales price. 

We urge your subcommittee to recommend the rejection of the proposal to 
replace the retailers’ excise taxes with taxes imposed at the manufacturers’ level. 





ExHIsiIt A 


UNITED STATES TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 
Washington 25, November 1, 1951. 
Address Reply to Commission of Internal Revenue and refer to ExT : ST ;MH. 
JacoB RECK, 
Counsel, National Beauty and Barber Manufacturers’ Association, 
National Press Building, Washington 4, D.C. 

Dear Mr. Reck: Reference is made to your call at this office on October 25 and 
to your letter of October 26, 1951, requesting a ruling as to whether, in view of 
section 431 (b) of the Revenue Act of 1951, the retailers’ excise tax imposed by 
section 2402 (a) of the Internal Revenue Code applies to so-called Christmas 
samples which are distributed by beauty shops to their customers free of charge. 

Under the provisions of section 2402 (b), as amended by section 431 (b) of the 
Revenue Act of 1951, the sale of taxable toilet preparations to any person operat- 
ing a barbershop, beauty parlor, or similar establishment for use in the operation 
thereof is not subject to retailers’ excise tax. 

The sale of resale size packages of taxable toilet preparations to beauty shops 
with knowledge by the seller that the beauty shops intend to distribute such 
packages as gifts or favors to customers or others is not a tax-exempt transaction 
aus it is not regarded by the Bureau as for professional use in the establishment 
itself, and the 20 percent retailers’ excise tax will attach to such sales. There 
would also appear to be a presumption that gift-size packages, by reason of their 
size and packaging, are not purchased by beauty shops for exempt professional use 
therein. No tax attaches to free gifts by beauty shops from regular stocks of 
resale size or shop use size packages bought bona fide for resale or for professional 
use in the beauty shop. 

Very truly yours, 
CHARLES J. VALAER, 
Deputy Commissioner. 


STATEMENT OF THE NATIONAL LICENSED BEVERAGE ASSOCIATION, RACINE, WIS. 


Re administrative problems of the cabaret tax (sec. 4231 (6) Internal Revenue 
Code of 1954) 
OctToBER 12, 1955. 

Mr. Chairman and gentlemen of the committee, on behalf of the membership 
of the National Licensed Beverage Association, a national trade association of 
proprietors of restaurants, taverns, hotels, and bar-cafes in 26 States and the 
District of Columbia, I wish to submit for your consideration some of the ad- 
ministrative problems which we encounter as tax collectors of the cabaret tax. 

From statements made on the floor of both the Senate and the House of Rep- 
resentatives, it appears that many Members of the Congress believe that the 
cabaret tax applies only to the luxury clubs and famous name cabarets. The 
tax is, however, under the present law, applied to any establishment selling food 
ind/or beverages for consumption on the premises which has any form of music 
or entertainment except instrumental or mechanical music. This includes the 
thousands of small-business men who are proprietors of restaurants and taverns. 
It is generally among these small operators who do not have elaborate facilities 
for accounting and who are not cognizant of the various technical requirements 
of the tax law, that the problems of the application of the tax more often occur. 

As my first illustration of a technical problem, I will use the example of what is 
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known as a piano-bar. Such a device is merely a counter or bar built around a 
grand piano within the premises of a restaurant or tavern. During certain 
hours of the day a piano player is employed and customers are permitted to sit 
at and be served at the counter around the piano. This permits the customer to 
sit at a bar and still be near the music. Our members with this type of operation 
found it was a common occurrence for the customers to sing with the piano music. 
Because singing by a paid performer results in taxability, we made inquiry of 
Internal Revenue Service in 1951 to determine taxability if only the customers 
sing. 

The Internal Revenue Service ruled on the question on October 4, 1951. The 
significant part of that ruling is as follows: 

“Under the provisions of section 1700 (e) of the Internal Revenue Code, as 
amended, any entertainment other than instrumental or mechanical music along 
in connection with the serving or selling of food, refreshment, or merchandise in 
any room of any hotel, restaurant, hall, or other public place, constitutes a 
public performance for profit. However, it is generally held that where no other 
entertainment is afforded as a regular feature and the patrons occasionally 
without encouragement or promotion on the part of the management sing on 
such occasions as a special event or they are stimulated by the playing of a 
popular musical number, such singing does not constitute a public performance 
for profit and the tax does not apply. On the other hand the Bureau holds that 
where community singing or group singing by patrons of a restaurant, tavern, 
etc., becomes a regular feature or attraction of the establishment such singing 
constitutes a public performance for profit within the meaning of the code and 
liability for the tax will be incurred.” 

The ruling appeared to mean that there would be no tax if the management 
neither encouraged nor promoted singing by the customers. However, last year 
a survey of many such establishments was apparently made by the Service with 
resulting tax assessments running into thousands of dollars. We again asked 
the Internal Revenue people for a clarification and on March 21, 1955, a ruling 
was issued with the following significant language: 

“In your letter of September 27, you pointed out that the ruling of October 4, 
1951, appeared to be an adequate test and yardstick by which proprietors could 
determine their cabaret tax liability. However, it appears now that, although 
proprietors of such establishments neither encourage nor promote singing by 
patrons under the circumstances described, the very convivial nature of the 
establishment sooner or later results in patrons’ singing becoming a regular 
feature and thus taxable under the ruling referred to above. You therefore 
request that our ruling be reconsidered with a view to relieving proprietors from 
liability where patron singing is not publicly featured by the proprietor as a 
means of increasing his patronage. 

“Under the provisions of section 1700 (e) of the code, any entertainment, 
other than instrumental or mechanical music alone, furnished in connection with 
the serving or selling of food, refreshment, or merchandise in any room in any 
hotel, restaurant, hall or other public place, constitutes a public performance for 
profit. The phrase ‘a public performance for profit’ includes every public vaude- 
ville or other performance or diversion in the way of acting, singing, declamation, 
or dancing, either with or without instrumental or other music, conducted by pro- 
fessionals, amateurs, or patrons, under the auspices of the management, in 
connection with the serving of food or other refreshment or merchandise at any 
hotel, restaurant, hall, or other public place. Every form of entertainment so 
conducted is included, except instrumental music unaccompanied by any other 
form of entertainment. 

“In view of the foregoing and on the basis of the information furnished, it is 
our position that a counter or bar constructed around a piano at which patrons 
may sit and still be near the instrument not only is conducive to singing by 
such patrons, but in effect represents an invitation to sing. Under these circun- 
stances the management is actively promoting or encouraging group singing. 
We mvst conclude, therefore, that, since such singing represents entertainment 
other than instrumental or mechanical music alone, such entertainment in con- 
nection with the service of food or other refreshment constitutes a public per- 
formance for profit at a roof garden, cabaret, or other similar place within the 
meaning of section 1700 (e) of the code. Accordingly, all amounts paid for admis- 
sion, refreshment, service or merchandise by or for all patrons or guests who are 
present during any part of the time such entertainment is furnished are subject 
to the cabaret tax. 

“The ruling of October 4, 1951, is modified to accord with the foregoing.” 
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This latest ruling means for all practical purposes that the operation of a 
piano-bar is taxable per se. We do not believe the Congress has ever intended 
the singing of patrons of a restaurant or tavern to constitute a public perform- 
ance for profit. We urge the committee to recommend a change in the law which 
will add to the present exemption of instrumental or mechanical music, singing 
by other than paid performers. 

Without such a change in the statute, there is even the likelihood of taxability 
if the proprietor of a restaurant or tavern would allow his customers to sing at 
gatherings celebrating athletic events, special holidays and so forth. We urge 
your consideration of this matter. 

The second problem I would bring to your attention concerns the manner of 
making an arbitrary assessment in those instances in which the proprietor has 
not been paying the tax and the Internal Revenue Service decides the operation 
is taxable. This problem is present in other types of operation as well as piano- 
bars. 

For example, suppose the proprietor of a restaurant employs an orchestra for 
dinner music and as part of the presentation a member of the orchestra occa- 
sionally sings. Actually, the performance is taxable but the proprietor may 
believe it is not taxable because he does not employ a singer. The Internal 
Revenue Service investigates the situation, decides the operation is taxable, and 
then makes an assessment of the tax. The problem concerns the base upon which 
the assessment is made. The Internal Revenue Service representatives will, 
from the books of the proprietor, determine the gross receipts of the operation 
for 1 to 3 months preceding the investigation and then multiply this amount by 
the number of months for which no tax was paid up to 36 months. The assess- 
ment is then 20 percent of that amount. The burden of proof is then upon the 
taxpayer to disprove the assessment and we find in the majority of cases he must 
take the matter to court in order to disprove the basis upon which the assessment 
was made. There is such a variance in the gross income from season to season 
in the on-premise food and beverage business that no 3 months’ period is repre- 
sentative of the annual gross income. 

Further, in many cases all of the past gross income is included in the tax 
base even though there could not possibly be a tax levy on the income derived 
from business done during parts of the day in which no music or entertainment 
of any kind is used. 

We believe that tax assesssments should be made on the actual gross income 
derived during hours of taxable entertainment for the period to be covered. 
To accomplish this end, we believe the actual gross income for the period to be 
covered should be determined and then a current check be made to determine 
the percentage of that gross income which is derived from the part of the day in 
which taxable entertainment is used and then apply that percentage to the gross 
income determined in order to establish the tax base. 

Another technical problem of the cabaret tax concerns the proprietor who 
does not agree with a ruling or opinion of the Internal Revenue representative 
and desires to test that ruling or opinion in the courts. 

The proprietor has two courses of action open to him. He can pay the tax out 
of his own pocket and then later claim a refund if the courts sustain his posi- 
tion that the operation is not taxable. Or, he can collect the tax from his cus- 
tomers and pay the proceeds over to the Government with no hope of a refund 
even if the courts sustain him. So far as the first course of action is concerned, 
the small operator is just not in a financial position to pay out 20 percent of 
his gross revenue and stay in business. The second course of action is not fair 
either to the proprietor or his customers. Since under section 6416 (a) of the 
1954 code the proprietor cannot claim a refund of the tax unless there is a show- 
ing that the tax has not been passed on, and since he could not hope to make 
refund to the hundreds of persons who would have paid the tax, the second 
course of action could result only in the Government retaining an illegal tax 
if the courts sustained the nontaxability of the operation. 

It is not clear to us why the cabaret tax must be paid prior to litigation. The 
tax appears to be one which could be placed in the same category as income, 
estate and gift taxes, so as to provide for a hearing in the Tax Court prior to 
payment of the taxes. 

Another problem of the cabaret tax concerns operations where there are two 
or more rooms in the establishment. In one room there may be a bar and booths 
with no music and no entertainment while in another larger room there will be 
tables and booths with what is admittedly taxable entertainment. The question 
is whether the refreshment, service and merchandise sold in the bar room is 
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taxable. There is no yardstick of determination and no method by which the 
proprietor can assure to himself complete compliance with the law except by 
paying the tax on the entire operation. We know of one case in which the pro- 
prietor went so far as having an Internal Revenue representative examine the 
operation to determine taxability of the bar room. In such a case it is not 
possible to obtain an official ruling but he was told informally that the tax 
would apply only to the room in which the entertainment took place. However, 
several months later a tax assessment running into thousands of dollars was 
made on the revenues derived in the bar room. 

We believe some method should be devised by which the proprietors of such 
businesses should be able to have a determination made as to the taxability of 
their operation, at least in the first instance without the present danger of a 
retroactive application of the tax. 

In our experience it is the small operations in which most of the problems 
of this tax occur. They could, of course, be eliminated by a redefinition of the 
type of establishment which is to pay the tax. While we believe the tax itself 
has outlived its usefulness as a revenue producer and should be eliminated en- 
tirely, we urge the committee to consider language which will apply the tax to 
roof gardens and cabarets as was originally intended and tax only the opera- 
tions involving both paid performers and dancing. One need only look at the 
annual revenues from this tax to see that it is no longer an effective revenue 
producer since it now produces about half the revenue it did in 1946. In its 
present application it acts only as a depressant upon the Federal income-tax 
revenues by reason of reduced revenues of the establishments who would use 
music and entertainment as business stimulators and by reason -of reduced em- 
ployment of musicians, entertainers, and service employees. However, if the 
tax, as such’, is to be retained, a clarification of the situation outlined above 
would be helpful to the thousands of small-business men who are engaged in 
the on-premise food and beverage industry. 

Respectfully submitted. 

JAMES J. DONOVAN, President. 


STATEMENT OF THE NATIONAL LICENSED BEVERAGE ASSOCIATION, RACINE, WIs.. 
Re ReFuND oR CREDIT FOR Losses CAUSED By Disaster (Sec. 5064 oF THE 
PROPOSED REVISION OF CH. 51, SUBTITLE E, INTERNAL REVENUE CODE) 


Mr. Chairman and gentlemen of the committee, the representations made 
herein are in behalf of the National Licensed Beverage Association which is an 
association of retailers selling food and beverages for consumption on the 
premises. 

As retailers of alcoholic beverages, our members of course carry a considerable 
dollar value of inventory of distilled spirits, wines, and beer. Our members are 
located in 26 States and the District of Columbia and among them are many 
who have suffered loss in the disasters of the past several years. We were, 
therefore, very glad to see the Treasury Department include a provision for the 
refund of the Federal tax for losses caused by disaster in the proposed revision 
of chapter 51 of substitle E of the Internal Revenue Code of 1954. 

We believe that the past has shown the necessity for permanent legislation 
to cover disaster situations. We believe however that retailers should have the 
right to claim a refund direct for merchandise lost because of hurricane, flood, 
earthquake, or similar natural catastrophe. In the past occasions upon which 
special refund legislation has been enacted, there was no necessity for retailers 
to make a claim for tax refund directly to the Federal Government because the 
suppliers were in a position to replace the goods and make claim for tax refund 
themselves. These were special cases covered by special legislation and in each 
instance the suppliers were able to protect retailers in this manner. If we are 
to have permanent relief legislation we cannot know in advance whether or not 
the suppliers will be in a position to protect retailers as they have in the past. 
We do know that not all retailers damaged by the floods of 1955 will be protected 
by their suppliers; for example, retailers in Pennsylvania will not have their 
damaged stock of alcoholic beverages replaced by their supplier since their sup- 
plier is the State of Pennsylvania and State law forbids the replacing of dam- 
aged stock by the State dispensary system. 

There are a number of additional situations in which the stock of retailers 
would not be replaced in the event of loss by disaster in addition to the situations 
of retailers in monopoly States as illustrated above. Since we cannot see into 
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the future, we do not know whether suppliers will always be able to replace 
merchandise as they have in some areas in the past. If such an event should 
take place, there would be no method by which the retailer could get a refund of 
the tax on his lost goods if the language contained in the propesed revision of 
chapter 51 were enacted. Since there can be no assurance that retailers would 
be protected by their suppliers, we believe the retailer should have the basic 
right to apply for a tax refund himself. 

Even where the supplier is in a position to replace a part of the lost stock, 
the retailer may find that only a part of his stock will thus be replaced. This 
situation would arise where a particular supplier went out of business either 
before or because of the disaster. 

It may well be that in some cases the retail establishments will be so damaged 
that it is not possible for them to be reopened. Unless the retailer has the basic 
right to claim a tax refund himself, he could not recoup that part of his loss 
represented by the Federal tax. 

Basically the retailer is not the taxpayer of the excise tax on spirits, wines, 
and beers. He is the collector of the tax for the Federal Government. As such 
collector, we submit, he should have the right to claim a refund direct where 
his stock is not replaced. 

A further benefit from such permanent disaster relief legislation would result 
in that having this basic right to claim a tax refund, the retailer would have some 
basis for making plans for reopening. The present timelag between a disaster 
and specific relief legislation is such that many retailers have nothing definite 
upon which to base their financial plans for the reestablishment of their business. 
Without this basic right and with no sure way of knowing whether or not his 
supplier will replace his stock, sound business planning is not possible. 

We have no desire to upset the present system in situations where refunds are 
being made indirectly through suppliers, but we do believe that retailers who are 
not able to obtain such replacement should be allowed to make their claim direct. 

We therefore respectively urge the committee to delete from the proposed 
language of section 5064, chapter 51, the provision denying a retail liquor dealer 
or retail beer dealer the right to claim a tax refund for merchandise lost by 
disaster. 

Respectfully submitted. 

JAMES J. Donovan, President. 


MEMORANDUM SUBMITTED BY NEW YorK StTocK EXCHANGE RE STocK TRANSFER 
TAXES, SECTION 4321 oF INTERNAL REVENUE CobE or 1954 


This memorandum is directed at the correction of an admittedly inadvertent 
error in the Internal Revenue Code of 1954 relating to the calculation of the tax 
on the transfer of stock. We believe it is appropriate that any recommenda- 
tions of your committee for changes in the excise system should include a recom- 
mendation that this technical mistake be corrected. 

For many years an excise tax on the sale or other transfer of legal title to 
stock has been imposed in substantially the terms used in the 1939 code. The 
relevant provisions of the prior code were as follows: 

“Sec. 1800. IMPOSITION OF TAX. 

“There shall be levied, collected, and paid, for and in respect of the several 
honds, debentures, or certificates of stock and of indebtedness, and other docu- 
ments, instruments, matters, and things mentioned and described in sections 1801 
to 1807, inclusive, or for or in respect of the vellum, parchment, or paper upon 
which such instruments, matters, or things, or any of them, are written or printed, 
the several taxes specified in such sections.” 

“Sec. 1802. CAPITAL STOCK (AND SIMILAR INTERESTS ). 

“(a) Original Issue—On each original issue, * * * of shares or certificates 
of stock, * * * on each $100 of par or face value or fraction thereof of the cer- 
tificates issued by such corporation * * * (or of the shares where no certificates 
were issued), * * *. 

“(b) Sales and Transfers.—On all sales, or agreements to sell, or memoranda 
of sales or deliveries of, or transfers of legal title to any of the shares or certifi- 
cates mentioned or described in subsection (a), * * * on each $100 of par or face 
value or fraction thereof of the certificates of such corporation or other organ- 
ization (or of the shares where no certificates were issued) * * *.” 


68693—55——_40 
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Treasury regulations applicable to the above provisions are contained in 
regulations 71 (1941). Under section 113.32 of these regulations, the transfer 
tax was computed on the basis of the aggregate par or face value of all of the 
shares transferred from a single transferor to a single transferee. Special 
rulings of the Commissioner of Internal Revenue were to the same effect. 
(See rulings of June 22, 1936, and September 21, 1937, attached.) 

Section 1802 (b) of the 1939 code was recast as part of the revision effected 
by the 1954 code and appears as section 4321: 

“Sec. 4321. IMPOSITION OF TAX, 

“There shall be imposed a tax on each sale or transfer of shares or 
certificates of stock, or of rights to subscribe for or to receive such shares or 
certificates, * * *. 

“(1) Par-value stock.—Five cents on each $100 or fraction thereof of 
the par or face value of each certificate (or of the shares where no certificate 
is sold or transferred), * * *.” [Emphasis supplied.] 

The above provisions are effective with respect to transfers occurring on or 
after January 1, 1955 (sec. 7851 (a) (4), I. R. C, 1954). Treasury regulations 
have not yet been published in tentative or final form. 

This change in language in section 4321 is susceptible of the construction 
that the transfer tax should now be separately computed on the basis of “each 
certificate’ and not, as formerly, on the basis of the aggregate par value of 
all of the certificates involved in a single transfer. 

It is clear, however, that Congress intended no such change and that what 
was intended in this area was simply a structural rearrangement, simplification 
and modernization of the applicable taxing provisions. 

In the general statement of the Ways and Means Committee accompanying 
H. R. 8300, it is noted that the revision bill 

“* * * includes a rearrangement of the provisions to place them in more 
logical sequence, the deletion of obsolete material, and an attempt to express 
the internal revenue laws in a more understandable manner. * * *” (H. Rept. 
1337, p. 1.) 

Similar language appears in the introduction to the general statement accom- 
panying the Finance Committee report (S. Rept. 1622, p. 1). 

It is significant to note that no mention is made of section 4821 nor of 
subtitle D of which it is a part in any further portion of the general state- 
ment of both the Ways and Means Committee and the Finance Committee 
reports. Certainly if any substantive change was contemplated, particularly 
one of such a far-reaching nature as a reversal of the method for computing 
the stock transfer tax, one would normally expect to find it noted by specific 
reference in the general statement. 

Furthermore an examination of the detailed technical discussion in both 
reports also indicates that no change in substance was intended in subtitle D. 

The report of the Ways and Means Committee contains this statement: 


“SUBTITLE D—MISCELLANEOUS EXCISE TAXES 


“Subtitle D, sections 4001 to 4907, inclusive, consist of a rearrangement and 
simplification of the tax provisions (including provisions relating to definitions, 
exemptions, and certain general provisions) of Subtitle D of the 1939 Code 


* * *. No substantive changes have been made in the provisions which appear 


in Subtitle D. * * *” [Emphasis supplied.] (H. Rept. 1337, p. A325.) 

The report of the Senate Finance Committee (S. Rept. 1622, p. 482) repeats 
the above language except, that with respect to the material underscored above, 
this statement is made: 


“The House bill made no substantive changes in the provisions of the 1939 
Code which appear in Subtitle D. * * *” 

Had any substantive change been made, it would have been clearly indicated 
in this portion of both committee reports. The different construction of statu- 
tory language now suggested as possible by reason of a reference to “each 
certificate” can only be due to drafting oversight or inadvertence, the effects of 
which were never called to the attention of the Congress or intended by it. 

The Treasury Department has recognized that no such substantive change with 
respect to the method of computing the tax was intended through the issuance 
of a ruling on December 31, 1954, which has provided a temporary stopgap 
solution to the problem. The ruling stated: 

“* * * that the existing rules contained in regulations 71, relating to the 
documentary stamp tax on sales and transfers of capital stock, are applicable 
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to sales or transfers of stock payable under section 4321 of the 1954 code until 
the regulations are issued under such section. This ruling is based on Treasury 
Decision 6091 approved August 16, 1954.” (See official ruling to the same effect, 
Rev. Rul. 55-46, 1955 Internal Revenue Bulletin No. 5, p. 10.) 

The problem, however, is one which should be permanently solved by corrective 
amendment to restore the provisions of the 1939 code and to bring the provisions 
into accord with the expressed intention of Congress to preserve these provisions 
without substantive change. We request, therefore, that your committee recom- 
mend that section 4821 of the 1954 code be amended to read substantially as 
follows: 

“Sec, 43821. IMPOSITION OF TAX. 

“There shall be imposed a tax on each sale or transfer of shares or certificates 
of stock, or of rights to subscribe for or to receive such shares or certifi- 
cates, * * *, 

“(1) Par-value stock.—Five cents on each $100 or fraction thereof of the par 
or face value of the certificates (or of the shares where no certificate is sold 
or transferred), * * *.” [Emphasis supplied.] 


New York Stock EXCHANGE. 
By CHARLES KLEM, Vice President. 

[{ 2816] Reg. 71 (1941), See. 113.32. Rates and computation of tax.— 
(a) Stock having a par value—Where, by sale or otherwise, par value stock of 
the same class issued by one corporation is transferred from a single transferor 
to a single transferee, the tax is computed on the basis of the aggregate par 
value of all the shares transferred. 

Where there are two or more transferors or two or more transferees, or where 
in a single transaction transfer is made of the stock of two or more corporations 
or of two or more classes issued by a single corporation, a separate tax compu- 
tation must be made with respect to each transferor and each transferee and 
with respect to the stock of each corporation and the stock of each class issued 
by a single corporation. 

The above statements are illustrated by the following examples: 

Example (1). A, owning 25 shares of common stock and 25 shares of 
preferred stock of the X Corporation, and 50 siiares of the common stock 
of the Y Corporation, transfers all the stock by delivering the certificates 
to B. In this situation there are three taxable transfers, each requiring a 
separate computation of tax. 

Example (2). A, owning 100 shares of stock in the X Corporation repre- 
sented by one or more certificates, sells 50 shares each to B and C. To 
that end, A sends his certificates to the transfer agent with instructions to 
issue one or more certificates aggregating 50 shares to each purchaser. In 
this situation, there are two distinct transactions, namely, two sales of 50 
shares of stock each, and the tax is computed upon the aggregate par value 
of the stock transferred to each purchaser. 

Ezvample (3). A and B, each owning 50 shares of stock in the X Corpora- 
tion represented in each case by one or more certificates, make a gift of 
their stock to C. To that end, they send their certificates to the transfer 
agent with instructions to issue one or more certificates for the entire 100 
shares to the donee. In this situation, there are likewise two distinct trans- 
actions, namely, two gifts of 50 shares of stock each, and a separate com- 
putation must be made with respect to each gift. 

The rates of tax applicable to par value stock are as follows: 

Six cents on each $100 or fraction thereof of the aggregate face value 
of the certificates or shares with respect to sales, agreements to sell, and 
memoranda of sales, where the selling price is $20 or more a share. 

Five cents on each $100 or fraction thereof of the aggregate face value 
of the certificates or shares with respect to sales, agreements to sell, and 
memoranda of sales, where the selling price is less than $20 a share. 

Five cents on each $100 or fraction thereof of the aggregate face value of 
the certificates or shares in all other taxable transactions, 

Computation of tax is illustrated by the following examples: 

Example (1). A sells to B 100 shares of stock of the X Corporation 
having a par value of $100 a share for $50 per share. The amount of tax 
payable is computed at the rate of 6 cents on each $100 of the face value 
of the certificate or certificates ($10,000) and is $6. 

Example (2). The facts are the same as set forth in example (1) except 
that the stock is sold for $10 per share. The amount of tax payable is 
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computed at the rate of 5 cents on each $100 of the face value of the certifi- 
cate or certificates ($10,000) and is $5. 

Example (3). A gives B 100 shares of stock of the X Corporation having 
a par value of $100 a share at a time when its actual value is $50 a share and 
later gives 100 shares of the same stock to C at a time when its actual value 
is $10 a share. In each instance the amount of tax is computed at the rate 
of 5 cents on each $100 of the face value of the certificate or certificates 
($10,000) and is $5 for each gift. 


Certificates transferred as basis.— 

(a) Where a stock transfer agent receives four certificates registered in the 
names of four persons, presented for transfer to one person in one certificate, 
the transaction represents four separate transfers. 

(b) Where four certificates registered in the name of one person are received 
for transfer to another person in one certificate, the tax is calculated on each 
certificate unless a bill of sale with stamps affixed accompanies the certificates 
to be transferred. When one certificate is presented for transfer to several 
other persons in separate certificates, the tax is on the one certificate presented. 

(c) The stamp tax is computed upon each certificate presented for transfer 
by one individual unless a bill of sale with stamps affixed accompanies the certif- 
icate to be transferred. Where certificates are presented by more than one 
individual for transfer, the tax is computed upon each certificate presented. 
Where a broker presents several certificates of stock owned by different indi- 
viduals for transfer accompanied by a memorandum of sale, the tax is computed 
upon the total number of shares covered by the broker’s memorandum of sale. 

Ruling, dated June 22, 1936, 363 CCH § 6492. 

Under Sch. A-38, 1926 Act, it is necessary to determine from the whole transac- 
tion how many sales, deliveries or transfers are involved. Thus, in transaction 
(a) title is transferred from four persons to one person and four sales, deliv- 
eries or transfers are made upon which the tax must be computed separately. 
In the case of transaction (b) the four certificates presented for transfer taken 
together represent one sale, delivery or transfer since the certificates are all in 
the name of one person. Thus, the tax is computed upon the one certificate 
issued as a result of the transaction. Where one certificate registered in the 
name of one person is presented for transfer to another person in twenty certif- 
icates, the tax should be computed upon the basis of one sale, delivery or trans- 
fer. Where one certificate registered in the name of one person is presented for 
transfer in four certificates to four persons, each receiving one certificate, the 
tax is computed separately on each of the four certificates issued as a result of 
the transaction, since four sales, deliveries or transfers are involved. A different 
rule prevails, however, in those cases involving sales by brokers where a bill of 
sale accompanies the certificates to be transferred. In such transactions the tax 
should be computed upon the total number of shares covered by the broker's 
memorandum of sale instead of upon the new certificates, if any, issued to the 
purchaser as a result of such sale. 

Special Ruling, Sept. 21, 1937, 383 CCH § 6298. 


MEMORANDUM SUBMITTED BY NEW YORK StTocK EXCHANGE RE: StocK TRANSFER 
TAx—PAY MENT THROUGH CLEARING HOUSE OF A NATIONAL SECURITIES ExCHANGE 


Taxes on the sale or transfer of shares of stock are normally required to be 
paid by means of the purchase of documentary stamps which are then affixed 
to the stock certificates or to an accompanying memorandum of sale and canceled. 

Some years ago, however, he Internal Revenue Service recognized the desira- 
bility of centralizing the payment and collection of stock transfer taxes appli- 
cable to all transactions in stock handled by members of national-securities 
exchanges. By regulation issued in 1948 the Commissioner provided that a 
member of such an exchange might appoint the clearinghouse of such exchange 
as his agent for the purpose of affixing the stamps required on his transactions: 
that such broker should then file a daily report with the clearinghouse showing 
the total tax payable on all his transactions; that the broker should maintain 
detailed books of ali his stock transactions showing the tax payable thereon; 
and that the clearinghonse might then purchase and affix to a summary sheet 
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covering all such reports sufficient stamps to cover all members’ transactions 
in the aggregate. The broker-member then indicates by a stamped endorsement 
on the stock certificate or accompanying memorandum of sale that transfer tax 
has been paid through the clearinghouse. Field agents are enabled to check 
the proper payment of taxes by comparing the daily reports with the broker's 
own books and the canceled stamps retained by the clearinghouse. The pro- 
visions of regulations 71 relating to the payment of tax in this manner are 
attached hereto. 

This method of taxpayment has been a great convenience to securities ex- 
change members and, from the Government's standpoint, it has undoubtedly 
made for a more efficient tax collection system. The only criticism that may be 
leveled at the system is that it still necessitates the purchase and cancellation 
of tax stamps, which seems an archaic and useless step toward tax collection 
in this particular area. For example, at the New York Stock Exchange our 
affiliated clearinghouse corporation, Stock Clearing Corp., has in the course of 
au Year purchased documentary stamps aggregating $19 million to cover the 
transactions of exchange members. The present method requires the daily 
purchase of stamps in large amounts, the individual canceling of these stamps 
and their storage in safe keeping for several years awaiting audit. The same 
result so far as the collection of tax is concerned could be achieved if the Stock 
Clearing Corp. was required to make daily payment by check to an authorized 
Government depositary of the aggregate of the taxes shown by the broker- 
members’ reports. The wholly unnecessary steps of purchasing stamps from 
a designated agency, of taking them back to the Stock Clearing Corp.'s offices, 
of affixing them to summary sheets, of canceling them and of storing them for 
a period of years would be eliminated. Undoubtedly. such a system would 
permit simplification also of the Internal Revenue Service's own collection and 
audit procedures inasmuch as the greater portion of the stock transfer tax is 
collected by and paid through the clearinghouses of the several stock exchanges. 

Such a system, whereby the use of stamps is entirely eliminated, has been in 
force with respect to the payment of the New York State stock transfer tax 
since 1948 and has worked satisfactorily, both from the viewpoint of the State 
and of the securities industry. It might be noted that New York's annual 
revenue yield from the stock transfer tax is approximately that of the Federal 
Government and again the major part represents taxes paid by members of the 
New York Stock Exchange and the American Stock Exchange on transactions 
handled by them, with payment being made daily by the exchanges’ clearing- 
houses to a bank designated by the State. 

From conversations with the staff of the Internal Revenue Service, charged 
with the administration of the stock transfer tax, it is believed that they would 
welcome the institution of a system which would eliminate the use of docn- 
mentary stamps in this area in favor of the direct payment by check of the 
clearinghouse and the taking of a receipt of a depositary bank. The impediment. 
however, is that the present provisions of the Internal Revenue Code relating to 
the stock transfer tax appear to contemplate that the tax be paid solely through 
the use of documentary stamps. Thus section 4323 provides : 


“Sec. 4523. AFFIXING OF STAMPS 


“(a) Books of the Corporation.—The stamps representing the tax imposed by 
section 4521 shall be affixed to the books of the corporation in case of sale where 
the evidence of transfer is shown only by the books of the corporation. 

“(b) Other Evidences of Sale or Transfer.—For provisions applicable to the 
affixing of stamps in cases of sale or transfer shown otherwise than only by 
the books of the corporation, see section 4353.” 

Section 4353 of the 1954 code, which is applicable to sales and transfers of 
both capital stock and certificates of indebtedness, provides : 

“Sec. 4353. AFFIXING oF STAMPS 

“The stamps representing the taxes imposed by section 4321 and section 4331 
shall be affixed to—— 

“(1) Instrument.—The instrument where the change of ownership is by 
transfer of the instrument; 

“(2) Bill or Memorandum of Sale.—The bill or memorandum of sale in 
cases of an agreement to sell or where the transfer is by delivery of the 
instrument assigned in blank; such bill or memorandum of sale shall be 
made and delivered by the seller to the buyer, and shall show the date 


thereof, the name of the seller, the amount of the sale. and the instrument 
to which it refers.” 





624 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


There are other provisions which similarly appear to contemplate that pay- 
ment of the tax can be made only by the use of stamps. 

To overcome this situation and to permit a more modern and efficient method 
for collection of stock transfer taxes on transactions effected on national securi- 
ties exchanges it is recommended that subpart B of part III subchapter B, 
chapter 34, the Internal Revenue Code of 1954 (containing provisions applicable 
to sales and transfers of capital stock and certificates of indebtedness), be 
amended as follows: 

(a) Section 4354 relating to “Cross References” should be renumbered as sec- 
tion 4355, but should otherwise remain unchanged. 

(b) In lieu of the present section 4354, a new section should be enacted to 
read as follows: 


“Sec. 4353. ELECTIVE METHOD OF PAYMENT OF TAX BY BROKERS THROUGH A STOCK 
EXCHANGE OR CLEARING CORPORATION WITHOUT THE USE OF STAMPS. 


“(a) Blective Method of Payment of Tax by Brokers Without the Use of 
Stamps.—Notwithstanding the provisions of this Subtitle and of Subtitle F re- 
lating to the payment by stamps of taxes imposed by section 4321 and section 
4331, such taxes in respect to any sale, delivery or transfer executed or effected 
by any member of any securities exchange which is registered with the Securi- 
ties and Exchange Commission may, at the election of such member, be paid to 
such exchange or to an affiliated clearing corporation without the use of stamps. 
Such stock exchange or clearing corporation shall pay over to the United States 
the taxes collected pursuant to this subsection. The payment to the United States 
by such stock exchange or clearing corporation shall be effected without the use 
of stamps. 

“(b) Limitation.—The method of payment of tax prescribed by subsection 
(a) shall apply only if a broker elects such method of payment. In the absence 
of an election under subsection (a) the method of payment shall be as otherwise 
prescribed in this Subtitle and Subtitle F. 

“(e) Authority of Secretary or his Delegate.—The secretary or his delegate is 
authorized and directed to prescribe such regulations as he deems necessary for 
the application of this section.” 

New York Stock ExcHANGE. 
Ly CHARLES KLEMm, Vice President. 


C= 36,286] REG. 71, SEC. 113.40 (As amended by T. D. 5931, Sept. 9, 1952). 
Stamps to be used.—Documentary stamps shall be used in connection with all 
sales or transfers of stock. For provisions relating to cancellation of stamps, 
see section 113.133 [4 36,862]. 

[ 36.287] Stamps affixed to certificate—Whether or not the transfer on the 

books of the company is pursuant to sales made on an exchange, if the certificate 
submitted is not accompanied by a stamped sales ticket and does not bear 
proper stamps affixed thereto, the transfer on the books of the company is not 
made at an exchange or similar place and may be taxpaid by affixing docu- 
mentary stamps to the assigned certificate. [O. D. 47, ST. 1-21-159.] 
C= [fl 36.288] REG. 71, SEC. 113.41 (as amended by T. D. 5301, Oct. 2, 1943 
and T. D. 5931, Sept. 9, 1952). Where stamps shall be affixed—(a) General 
Rules.—In the case of agreements to sell stock, and transfers of title to stock, 
including loans, by delivery of certificates assigned in blank, the stamps shall 
be affixed to the memoranda of such transactions as required by section 113.37 
[§ 36,281]. 

In all cases where the change of ownership of the stock is by transfer or 
delivery under special endorsement, i. e., by insertion of the name of the trans- 
feree in the endorsement or power of attorney on the back of the certificate, 
the stamps shall be affixed to the certificate, whether or not the change of 
ownership results from a sale. 

In all cases where the evidence of transfer is shown only by the books of 
the corporation or other organization, the stamps shall be affixed to such books. 

In no event shall any corporation or transfer agent transfer any shares 
or certificates of stock unless stamps for the transfer tax due have been 
properly affixed and canceled as required by these regulations. 

(b) Rules applicable to clearing houses.—If any person who negotiates sales 
or transfers of stock on a stock exchange shall appoint in writing the clearing 
house for the exchange as his agent for the purposes hereinafter specified, 
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and on each business day shall furnish to such clearing house a written report, 
statement, or sheet making a full disclosure of all such transactions, both 
clearable and nonclearable, of the preceding business day in stocks that are 
listed or permitted to be dealt in by such member on such exchange, and also 
showing in which transactions, if any, stocks were loaned or borrowed or re- 
turned, then in that event such clearing house may affix to such report, state- 
ment, or sheet, and cancel, the stamps required for each transaction. The 
affixing and canceling of such stamps by the clearing house shall be held to 
be the act of the person making the sale, or agreement to sell, or memorandum 
of sale, or delivery, or transfer, as the case may be. If the person filing 
the report, statement, or sheet and the clearing house so elects, such person 
may affix and cancel the stamps before delivering such report, statement, or 
sheet to the clearing house; but such clearing house shall not accept the 
stamped report, statement, or sheet unless all stamps required to be affixed 
are attached thereto and properly canceled. 

The reports, statements, or sheets submitted to the clearing house shall in 
respect of each transaction show the date thereof, the names of the parties 
to the transaction, the amount and description of the stock, or other things 
traded in. The information with respect to more than one transaction may 
be entered upon one report, statement, or sheet. No settlement of differences 
or other dealings between members shall be permitted that will interfere with 
full disclosure of each transaction. 

The report, statement, or sheet submitted to the clearing house does not 
relieve the seller from making and delivering to the buyer the bill or memo- 
randum required by section 113.37 [§ 36,281]. However, where the stamps are 
affixed to the report, statement, or sheet submitted to the clearing house, under 
either of the methods permitted by this subsection, the bill or memorandum 
shall, in lieu of stamps, bear an endorsement substantially in the following form: 

It is hereby certified that requisite Federal stamps on the transfer of 

shares of this certificate have been affixed to clearing-house 

sheet dated filed with the Stock Exchange 
Clearing House. 


Wherever any clearing house carries upon its sheets or records information 
or reports of transactions showing the transfer by one of its members of an 
account of a customer without change of ownership of the securities of the 
customer, there shall be kept by the members involved in the transaction a 
record showing the particulars of such transaction. 

(c) Alternative Rules Applicable to Clearing Houses.—A member of a secu- 
rities exchange which is registered with the Securities and Exchange Com- 
mission aS a national exchange may appoint in writing the clearing house 
for such exchange as his agent for the purpose of affixing the stamps required 
in respect of his transactions in stock. 

The privilege granted by this subsection may be exercised only upon com- 
pliance with the following conditions: 

(1) The member shall authorize and require the clearing house to affix the 
requisite stamps in respect of all transactions in stock, including rights to 
subscribe for or to receive stock, arising in the conduct of his business, irrespec- 
tive of whether the stock is listed or unlisted, whether the transactions are 
clearable or not, and including transactions involving loans or borrowings 
of stock, and over-the-counter sales. 

(2) The member shall make a daily report to the clearing house for each 
business day showing the total amount of tax payable on all his business trans- 
actions as specified in paragraph (1). The report shall be filed with the clearing 
house on the day on which the transactions covered thereby are due for 
settlement (blotter date). 

(3) The member shall maintain complete and adequate daily records, such 
as a blotter or similar book of original entry, of all transactions in stock as 
specified in paragraph (1), whether the transaction is taxable or not. In the 
case of taxable transactions, the daily record shall show the amount of tax 
payable in respect of each transaction. In the case of non-taxable transactions, 
the daily record shall disclose the basis on which exemption from the tax is 
claimed. Such daily records shall be kept in permanent form for a period of 
at least four years from the date of transaction, and must be available for 
ready inspection by internal-revenue officers. (See section 113.151 [{ 36,954].) 





626 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


(4) The clearing house shall, on the day of receiving the report specified in 
paragraph (2), affix to the report and cancel documentary stamps aggregating 
in value the total amount of tax shown on the report. In lieu of affixing 
stamps to the reports submitted by each member who may have elected to 
exercise the privilege granted by this subsection, the clearing house may pre- 
pare a daily summary statement showing the names of, and the total tax 
reported by, each such member, and affix to such summary statement and cancel 
documentary stamps aggregating in value the grand total of the amounts of tax 
reported by all such members. The daily reports received from its members, 
and the daily summary statement of the total tax shown on such reports (if one 
is made) shall be kept in permanent form by the clearing house for a period 
of at least four years from the date thereof, and must be available for ready 
inspection by internal-revenue officers. (See section 113.151 [{ 36,954].) After 
the termination of such four-year period, the daily reports and the summary 
statement shall be destroyed in the presence of an internal-revenue officer by 
the clearing house. 

(5) The member shall make and deliver to the buyer the bill or memorandum 
required by section 113.37 [§ 36.281], except that in lieu of affixing stamps to such 
bill or memorandum, the member shall make an endorsement thereon substantially 
in the following form: 

It is hereby certified that the Federal stamp tax applicable to this trans- 
action has been paid through the on our behalf. 


If so desired, the member may also make a similar endorsement on the certificates 
of stock covered by the bill or memorandum. In that event, the endorsement shall 
be in substantially the following form: 
It is hereby certified that the Federal stamp tax applicable to the transfer 
_ Shares of this certificate has been paid through - 


on our behalf. 
(Insert name of clearing house) 


(Date) 

The endorsement (including facsimile signature of the member) may be made 
on the bill or memorandum and on the accompanying certificate of stock by a 
hand-stamped impression, provided (a) the hand-stamp is held at all times in the 
custody of the person authorized to make such impression, and (b) the records of 


the member contain sufficient information to establish the identity of the person 
so authorized. 


STATEMENT OF O. PARKER McCoMAS 
SECTION 5703 OF THE INTERNAL REVENUE CODE OF 1954 


My name is O. Parker McComas; I am president of Philip Morris, Inc. 

It is respectfully requested that this committee take such action as may be 
necessary to require a prompt substitution of the return system for the payment 
of excise taxes on tobacco products, for the present stamp tax method, thereby 
giving effect to the reports of the congressional committees and the action of 
Congress. 

The unjust burden of financing the purchase of stamps daily and in advance of 
the sale of cigarettes and other tobacco products was recognized in the said 
reports. 

The report of the House Committee on Ways and Means stated that under the 
existing law taxes on these products are paid for by the purchase of stamps which 
must be affixed to packages or containers prior to or at the time of removal of the 
products from the factory or other bonded premises. It also stated that because 
of this procedure, producers are required to finance taxpayments between the 
time the stamps are purchased and the time that they receive payment for the 
taxed products from their vendees. Such financing increases the working capital 
requirements of producers by many millions of dollars. The committee thereupon 
said: 

“Your committee’s action recognizes the burden of the present system on pro- 
ducers and provides a method whereby a changeover can be made to a delayed- 
return system.” (H. Rept. No. 1337, 83d Cong., 2d sess., at p. 95.) 
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This admission of the unfairness of the burden was contirmed by the Senate 
Finance Committee in the following language: 

“The contemplated change to a delayed-return system is recognition of the 
burden of the present system on producers.” (S. Rept. No. 1622, 83d Cong., 
2d sess., at p. 129.) 

Congress likewise concurred in the finding of the unfairness in imposing bur- 
den upon 1 or 2 industries which the more favored are permitted to escape. 
This recognition was given expression by the enactment of chapter 52, section 
5703, of the Internal Revenue Code of 1954. 

The proposed bill was described in part in the said report of the House com- 
mittee, pages 94 and 95, as follows: 


“A. Use of returns for payment of taz. 

“In the case of the excise on both alcoholic beverages and tobacco products 
your committee has provided that the taxes are to be paid by returns rather 
than by the purchase of stamps.” 

The bill as reported provided that the Secretary might Institute the return 
system at any time after January 1, 1955 (ibid. p. 95). That provision was 
deleted from the bill as passed. The bill as enacted provides that (see. 5703, 
Internal Revenue Code) : 

“The tax imposed by Section 5701 shall be determined at the time of removal 
of the articles and shall be paid by the manufacturer or the importer thereof 
by return. The Secretary (of the Treasury) or his delegate shall, by regula- 
tion, prescribe the period for which the return shall be made, the information 
to be furnished on such return, the time for making such return and the time 
for payment of such tax. * * *” 

Nor can the provision that collections shall continue by a stamp method until 
the regulations are promulgated justify the refusal to issue them. 

Furthermore, subdivision (b) of the said section in authorizing the Secretary 
to continue to use stamps does not authorize him to collect in advance. Instead 
it provides that the stamps are “to be used and accounted for.” 

Moreover, nothing in the Treasury statements, the House and Senate reports, 
or the bill as enacted indicates that the relief was to await the balancing of the 
budget. On the contrary it was to be given promptly. It was not the original 
promulgation but only the subsequent extension of the time to make the return 
that was to be dependent on the “fiscal situation” (Senate report, p. 129). 

Nevertheless, the Treasury Department seems to have construed section 5703 
as conferring upon the Secretary unlimited time to change to the return system 
and specific authority to make his determination in the light of his budgetary 
requirements, in the meantime imposing upon two industries the budgetary 
burdens which larger, more powerful, and more favored industries are permitted 
to avoid. He has thereby negatived the congressional purpose. 

This seems to justify, in fact to necessitate, an amendment to section 5703 
requiring the Secretary to proceed to promulgate the regulations. This amend- 
ment should be drafted in language that cannot be misunderstood, thereby giving 
effect to the congressional intent. 

It has been stated that the change would result in a revenue loss of some 
$725 million in the year of change. Such statements do not seem to make clear 
that it is a postponement of payment not an actual loss. 

Moreover, the fact that one industry, apparently engrossed in problems deemed 
inore important to it, may not be pressing for the relief herein sought, should 
not require a denial thereof to those rightfully seeking such relief. 

Philip Morris, Inc., is a manufacturer of cigarettes and smoking tobaccos 
and like other manufacturers is presently required to purchase daily for cash 
the necessary revenue stamps. The burden of maintaining large stocks of leaf 
tobacco which are required to be aged plus the daily purchase of Federal stamps 
requires at all times a considerable amount of capital. 

The amount expended by the industry for tax stamps under the present sys- 
tem approximates many million of dollars each working day. which is not re- 
covered by the manufacturer until the cigarettes are manufactured, shipped, 
sold, delivered and paid for, all of which does not terminate until on the average 
of at least 30 days after removal. No one seems to justify this burden per se. 

In order to relieve the present inequitable position of paying the tobacco tax 
in advance of the sale of the manufactured product, we recommend the filing of 
a monthly return and paying the tax on the last day of the subsequent month 
following removal from the factory or bonded premises. To be more specific, 
the tax for products manufactured and shipped from the factory during Sep- 
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tember of any year will be paid on October 31 of that year. This proposal 
would free the manufacturer’s resources for maintenance of a healthy and eco- 
nomic industry in accordance with congressional intent. It is also believed ad- 
visable, as heretofore stated, that the authorization should be now expressly 
made mandatory by statute. 

The necessity of allowing deferred payment has long been recognized in the 
imposition and collection on a monthly basis of other manufacturers’ excise 
taxes, which in total exceed the amount received from the tobacco industry. 

While we are cognizant of the fiscal problems confronting the Government 
that might be involved in the year of change, nevertheless the burden should 
not to be imposed upon 1 or 2 industries. 

In the light of the facts represented, we earnestly pray for the subcommit- 
tee’s understanding and favorable action on the proposal made herein. 


TuHree Rivers REFINERY, 
Tulsa, Okla., October 6, 1955. 
Hon. AIME J. FORAND, 
Chairman, House Ways and Means Committee, Washington, D. C. 


Dear Sir: We understand that a subcommittee of the House Ways and Means 
Committee has scheduled hearings commencing October 4 to consider excise-tax 
problems including the proper status of the excise tax on the manufacture of 
lubricating oil from waste oil. 

Our company has operated a small oil refinery at Three Rivers, Tex., for the 
past 15 years, our principal product being lubricating oil. During the past few 
years we have suffered a steady loss of business in the domestic market due to 
the competitive advantage enjoyed by refiners operating on waste oil. This 
advantage does not exist by virtue of any of the usual advantages that one 
competitor may have over another such as lower raw material costs, more effi- 
cient operation or better public acceptance, but is due entirely to an indirect 
subsidy granted the re-refiner by arbitrarily allowing him to operate on a tax- 
free basis. 

The steady loss of business in the domestic market has forced us into the 
export market with our oils. In this market we can hold our own as the excise 
tax applies to no one. However, this is a most unsatisfactory situation as sales 
costs are much higher and it is very difficult to build any permanent business. 
It does not seem fair that we should be forced to look to Cuba, Mexico, Japan, 
and India for our customers because of the arbitrary enforcement of the excise 
tax. 

The popular conception of this excise tax is that it is rather insignificant 
amounting to only 1% cents on a quart of oil retailing at 35 to 45 cents. How- 
ever, the tax of 6 cents per gallon applies at the manufacturers level and it is 
a quite different situation. We are today receiving from 11 to 16 cents per 
gallon for our oils in bulk f. o. b. our refinery. To these prices we must add 
the 6 cents per gallon tax which amounts to an increase in price of 37 to 54 per- 
cent on our bulk sales prices. Small refiners such as ourselves deal almost 
entirely in the bulk oil market. 

We believe that the present statute provides for the taxation of oil manufac- 
tured from waste oil but the Internal Revenue Service continues to arbitrarily 
refuse to collect it. We have sought relief in the Federal district court in the 
District of Columbia as a coplaintiff in the civil action No. 2635-55 but the 
Commissioner is seeking dismissal of this action on technical grounds rather than 
to allow this matter to be concluded by proper legal decision. 

We respectfully request that your committee make a thorough investigation 
of this situation and urge that steps be taken to introduce such legislation as 
may be required to clarify this matter. 

Yours very truly, 
A. F. Boupreavu, IJr., 
Executive Vice President. 
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THe Torter Goops AssocIaTion, INC., 
New York, N. Y., October 12, 1955. 
Hon. AIME J. Foranp, 
Chairman, Subcommittee on Ercise Tax Technical and Administrative 
Problems of the Committee on Ways and Means, House of Representa- 
tives, Washington, D. C. 

Dear Str: The Toilet Goods Association is an association representing ap- 
proximately 350 manufacturers of products affected by the excise tax on toilet 
preparations, and its members manufacture approximately 90 percent, by vol- 
ume, of toilet preparations sold in America. 

Because the tax on toilet preparations is imposed on the retail sale, it Is 
comparatively free of the complexities, technical and administrative problems, 
which are the subject of study by your subcommittee with respect to manu- 
facturers’ excises. 

Having regard of the experience of this industry, and especially of the nature 
of its products and of its producing, manufacturing, precessing, packaging, and 
distributing organizational forms, the association and its members wish to 
reaffirm the position that so long as any excise tax must be imposed it should 
remain at the retail level of sale. Experience has proved that a tax at any 
level of distribution in this industry other than at the retail level creates not 
only industry inequities but also technical and administrative problems for 
the industry and the Government. 

In the toilet preparations industry, where many different firms engage in 
various phases of production, processing, packaging, and distributing fune- 
tions, some packaging and/or distributing brand-name products of others, the 
problem of definition (including the fixing of point of manufacture) of a manu- 
facturer is not possible without creating industry inequities and problems for 
both industry members and the Treasury. Serious disruption of normal, healthy 
trade practices and organizational forms result from excise taxation at a level 
other than the retail sale. Because of a natural desire to secure competitive 
treatment, artificial arrangements inevitably are made which are conducive 
to disputes and litigation. 

In 1941, because of insoluble administrative problems that had arisen as well 
as the inequities created among manufacturers in respect of the then existing 
manufacturers’ excise tax, the tax at the manufacturers’ level was repealed 
and the retail tax imposed in its place. 

The Committee on Ways and Means recognized the administrative and equi- 
table considerations involved in its report on the Revenue Act of 1941 as follows 
(Committee on Ways and Means, Revenue Act of 1941, H. R. 5417, 77th Cong., 
1st sess., Rept. No. 1040, at p. 33) : 

Retailers’ ercise tares.—The bill imposes a tax of 10 percent upon the retail 
sale of jewelry, furs, and toilet preparations. The tax is placed upon the retail 
sale rather than the manufacturer’s or importer’s sale because of administrative 
and equitable considerations. Manufacturers’ excise taxes upon these articles 
have been imposed by the Federal Government in the past. Such a tax upon 
toilet preparations is, in fact, imposed by existing law. Experience has proven, 
however, that under such taxes evasion is substantial and inequitable com- 
petitive situations are created. 

“In view of these considerations your committee is convinced of the desir- 
ability of placing these taxes upon the retail sale. The manufacturers’ tax on 
toilet preparations is repealed.” 

The Treasury Department study entitled ‘Federal Retail Excise Taxes” sum- 
marized the relative desirability of retail and manufacturers’ tax in respect of 
toilet preparations as follows (October 6, 1947, Press Service No. S482) : 

“From 19382 to 1941 the tax on toilet preparations was levied at the manu- 
facturers’ level, but since the Revenue Act of 1941 it has been imposed on a 
retail basis. Principally because of the compliance burden the retail tax im- 
poses on drugstores, it has been suggested that the tax again be levied at the 
manufacturers’ level. The manufacturers’ tax was changed to a retail tax in 
1941 because of the serious inequities and administrative difficulties involved. 
Very substantial differences in tax resulted from the differences in organiza- 
tional forms and merchandising practices of different firms in the industry. 
Manufacturers that produced a preparation and packaged it themselves had to 
pay tax on the full value of the packaged product. On the other hand, toilet 
preparations sold in bulk form to other firms for packaging were taxable only 
on the value of the preparations. Under these conditions packaging and 
merchandising costs, which in many cases represented a high proportion of the 
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value of the product, escaped the tax. The Government also encountered 
numerous problems in determining the basis on which the tax was to be paid, 
and extensive litigation developed. Although the retail form of tax involves a 
much larger number of taxpayers and imposes a substantial compliance burden, 
particularly on small retailers, the administrative problems under the retail 
tax are on the whole much less serious and the uniform retail price basis is 
more equitable in its application to producers and sellers with varying forms of 
business organization.” 

Experience of retail merchants also shows that the burden of collection and 
reporting a retail tax is less onerous than a tax which is included in the retailer’s 
cost of goods such as is a manufacturers’ excise (cf. Statement of National 
Retail Dry Goods Association before Committee on Ways and Means, hearings, 
General Revenue Revision, 83d Cong., Ist sess., 19538, pp. 2558-2564). A tax 
purchased as a cost of goods requires more working capital tied up in inventory 
and consequent additional interest cost thereon; inventory insurance costs are 
increased to cover the tax value; ad valorem taxes are superimposed on the 
tax content of inventories to increase cost of doing business; other costs tied to 
inventory value are increased. 

The retailer applies a markup sufficient to cover tax plus enlarged cost of 
doing business created by purchase of tax as part of merchandise costs plus 
normal profit thereon. Thus, the necessary pyramiding results in increased 
final price paid by the consumer. 

The revenue yield to the Government would, of course, be much less, assuming 
the same rate of tax, at the lower base of the manufacturers’ level than at the 
retail sale. 

Respectfully yours, 
FuLLER HoLioway, 
Counsel, Toilet Goods Association. 


Ropes, Gray, Best, Cootiper & RuaeG, 
Boston, Mass., October 20, 1955. 


(Revised copy) 
Hon. ATME J. FORAND, 
Chairman, Subcommittee on Excise Tax, Technical and Administrative 
Problems, Ways and Means Committee, House of Representatives, 
Washington, D. C. 


DEAR Mr. CHAIRMAN: As I am sure you know, section 4233 of the Internal 
Revenue Code of 1954 grants exemption from the admissions tax imposed by 
section 4231 only to certain of the types of organizations described in section 
501 (c) (8). On the face of it this discrimination would seem to introduce a 
needless technical complexity into the administration of the admissions tax. It 
requires, in the first place, the recurrent necessity of determining whether a 
given organization falls within one of the exempted groups. It introduces, in 
the second place, an inequitable inconsistency between the tax exemption ac- 
corded by section 501 and the exemption accorded by section 4233. 

The institution in whose behalf I write is the Poets’ Theatre, Inc. This insti- 
tution is tax exempt under section 501 (a). Among other things, it provides 
training for playwrights and actors. It proposes to charge tuition for a limited 
number of students of verse drama. Is it an educational institution of the 
character described in section 4233 (a) (1) (A) (ii)? It should not, I submit, 
be necessary to make such a determination. It should be sufficient for purposes 
of exemption from the admissions tax that the proceeds of admission will inure 
exclusively to the benefit of an organization described in section 501 (c¢) (3) 
which is exempt from tax under section 501 (a). 

Not only does the existing complexity of section 4233 introduce needless diffi- 
culties into the administration of the admissions tax provisions of the code, but 
it rests on a discrimination between types or organizations which would appear 
to be without a meritorious basis. Why, for example, should a society or or- 
ganization devoted to maintaining a symphony orchestra or an opera company 
be exempt from the admissions tax when an organization like the Poets’ Theatre. 
not less dependent upon support from voluntary contributions, is not? Why 
should a similar discrimination exist between an organization operated for the 
purpose of conducting an annual chautauqua program and other organizations 
equally devoted to educational, cultural, or religious activities? 
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I urge the consideration of these points by your subcommittee in conjunction 
with its formulation of recommendations for the solution of problems arising 
out of the administration of our excise tax laws. 

Respectfully yours, 


Evuior L. RicHARDSON. 


Pr. S—I am sending a copy of this letter to Senator Leverett Saltonstall 
because of the interest which his office has shown in advising me as to how I 
might most effectively bring this matter to the attention of your subcommittee. 


BE. L. R. 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
Washington, D. C., October 24, 1955. 
Hon. AIME J. FoRAND, 
Chairman, Subcommittee on the Technical and Administrative Problems 
of Excise Tares, Ways and Means Committee, House of Representa- 
tives, Washington, D. C. 

Dear Mr. CHAIRMAN: Toward the end of the Ist session of the S4th Congress, 
I introduced a bill, H. R. 7609, to exempt fine arts programs such as opera, 
symphony, ballet, concerts or musical performances, drama or theatrical pre- 
sentations, and lectures from Federal admissions taxes. I sponsored this meas- 
ure only when I became convinced, after lengthy study, that the repeal of this 
tax is essential to the very survival and growth of the living theater and concert 
stage in our country. 

I fully realize that the jurisdiction of your subcommittee is limited to the 
technical and administrative problems of the excise tax and does not include 
questions of rate as such. However, due to the law as provided in the Internal 
Revenue Code of 1954, there are gross inequities in the application of the admis- 
sions tax in the entertainment field. The Internal Revenue Code of 1954 
provides as follows in section 4233 (a) (7): 

“Certain amateur theater performances.—Any admission to an amateur per- 
formance presented and performed by a civic or community theater group or 
organization—if no part of the net earnings thereof inures to the benefit of any 
private stockholder or individual.” 

In a study prepared by Dr. O. Glenn Saxon, professor of economics, Yale Uni- 
versity, it was clearly illustrated that there has been an apparent steady decline 
in the number of operating theaters and theatrical groups among the professional 
profitmaking, taxpaying segment of the industry. While there are no reliable 
historical data, there has been noted an apparent upward trend in the non- 
professional community theater groups, which has been given added impetus by 
exemption from the Federal admissions tax, as well as other Federal, State, and 
local taxes. The Revenue Act of 1951 divided the living theater against itself 
by exempting all community theater and educational theater groups. While the 
report of Dr. Saxon indicated an increase in the number of community theater 
groups, which increase resulted partly from the excise-tax exemption, his report 
also showed incontrovertible evidence of decline in the professional theater 
industry. In New York City alone, the number of commercial theaters available 
for professional productions has decreased by more than 50 percent since 1951. 
Nationwide, the total number of theaters has declined by 64 percent. The living 
theater in the past 20 years has been constantly met with competition by free 
radio and television entertainment paid for by commercial advertising. Although 
ticket prices have remained static, almost all theater unions have received wage 
increases, and production and operating costs have continued their constant 
rise. The exemption of municipally operated and nonprofit community theater 
<roups has only added to the already unfair position in which the legitimate 
theater finds itself in the competitive entertainment world. 

Hearings held by a subcommittee of the Education and Labor Committee of 
the House of Representatives in 1954 on some 14 bills to encourage and assist 
the fine arts revealed that the 32 major symphony orchestras in the United States 
employ fewer than 2,270 musicians. These musicians work an average of only 
22.4 weeks per year at an average weekly pay of $81, and an average annual 
wage of $1,814. Not more than 2,200 musicians in the 2,636 radio stations in 
the United States—less than 1 musician per station—enjoy a full year’s employ- 
ment. These and other stark statistics of the actual situation in music were 
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presented to the House subcommittee by Henry Kaiser, counsel and representa- 
tive of the American Federation of Musicians, AFL. Dr. Howard Hanson, presi- 
dent of the National Music Council, an organization of 45 national groups with 
a combined membership of more than 800,000 in the field of music, testified at 
the hearings that— 

“There are some patrons of orchestras who prefer to support their orchestras 
without governmental assistance. They are, of course, entitled to their belief, 
but I say that in any situation where a skilled performer is guaranteed a $1,500- 
a-year salary t..at orchestra is supported not by philanthropists but by the 
idealism and devotion of-the underpaid musician who serves them.” 

Over 80 percent of the membership of the American Guild of Musical Artists, 
the subcommittee was told by Lawrence Tibbett, guild representative, earns less 
than $2,000 a year. This national union reprgsents soloists, choristers, dancers, 
stage directors, stage managers, and choreographers in the fields of opera, dance, 
ballet, and the concert stage. 

The maintenance of a strong and increasingly creative professional theater 
and music industry is essential to the cultural welfare of this country. The 
existence of high standards in the professions of theater and music in the 
United States are of the utmost importance in the worldwide struggle we are 
waging with communism for the minds and the hearts of mankind. Russia and 
its satellite countries are busily spreading the lie that while the United States 
is a fabulously wealthy nation, it lack the cultural accouterments of a great 
nation and is indeed crassly materialistic. Nearly every other country in the 
world provides direct aid in the form of generous subsidies to cultural arts 
programs in addition to freeing them from taxes. The United States, on the 
cther hand, is the only country that imposes discriminatory and burdensome 
taxes on these fine arts performances. At the same time there can be no question 
that American aid to foreign countries has contributed materially in aiding them 
to support their own cultural programs. 

In addition to the competition from commercially sponsored radio and tele- 
vision, the legitimate theater industry in the United States was discriminated 
against by the exemption from the admissions tax of all admissions amounting to 
50 cents or less. Any form of tax graduated on a sliding scale according to the 
price of tickets can only benefit such groups as motion pictures; with their vast 
audiences and mechanical reproduction processes they can readily offer relatively 
inexpensive entertainment. 

It is inconceivable to me that the Congress in enacting the exemptions for 
symphonies, concerts, and municipal and community theater groups intended 
to discriminate against all private enterprise in the field of the cultural arts. 
The exemption of such groups was most commendable in itself and I fully 
support it but the way the law was written it had the definite effect of dis- 
criminating against private enterprise in the cultural arts fields—against theater, 
music, ballet, and the other living arts. 

Cordially, 
FRANK THOMPSON, Jr., M. C. 


STATEMENT OF THE AMERICAN RETAIL FEDERATION 


The American Retail Federation wishes to submit for the record the following 
views of its members on problems in connection with the administration of the 
excise taxes in the Internal Revenue Code of 1954. 

The American Retail Federation is a federation of 65 State and National 
retail associations. Through its association membership the federation repre- 
sents more than 700,000 retail stores of all kinds and sizes. (A list of the 
association membership of the federation is attached to this statement.) 

The Subcommittee on Excise Tax Technical and Administrative Problems 
has already heard excellent statements on the difficulties which retailers en- 
counter in collecting and reporting the excise taxes on the thousands of itenis 
which are taxed under the four retail excise taxes on jewelry, furs, toilet prepa- 
rations, and luggage. We refer particularly to the statements made by Mr. 
EK. C. Stephenson for the National Retail Dry Goods Association, Mr. Maurice 
Paul for the Federal Excise Tax Council, and Mr. Victor Paul for the Jewelry 
Industry Tax Committee. The American Retail Federation wholeheartedly 
endorses those statements. 
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For the sake of brevity, therefore, we shall not attempt here to supplement 
the long list of specific examples of the problems which are met by retailers in 
their everyday business of selling taxable items, but shall confine this state- 
ment to summing up and emphasizing the views of the retail industry. 


THE DIFFICULTY OF DETERMINING THE TAX STATUS OF AN ARTICLE 


The language of the statute imposing the four retail excise taxes is both 
specific and general. Where it is specific there is little doubt as to the intent 
of Congress in imposing the tax, and the retailer and the Internal Revenue 
Service may both follow this language without difficulty. However, where the 
language is general, the question of interpretation arises, and under the general 
language of the statute the retailer must either become a tax expert himself, 
or submit countless items to the Service for specific rulings. 

This is a time-consuming process, both for the Service and the retailer. With 
the best intentions in the world, the Service is usually unable to issue a letter 
ruling in less than 30 days from the time of application, even in cases where its 
policy has been established and similar letter rulings exist in its files. 

Admittedly in drafting a statute to cover the wide range of specific items 
sold under the headings of jewelry, furs, toilet preparations, and luggage— 
which in a dynamic economy are constantly changing as new ideas and new 
styles are offered to customers—some questions of definition and interpretation 
must arise. However, it is the considered view of the retail industry that far 
too many of these questions arise under the present general language of the 
statute which could be limited by a specific listing of taxable items. 

Our first point, therefore, is that the language of sections 4001, 4011, 4021, and 
4031 of the code should be rewritten naming the specific items which Congress 
intends to tax, and to eliminate, as far as possible, the catch-all phrases which 
these sections contain. While it may not be possible to go as far as the section 
imposing a tax on sporting goods, which is entirely specific, that section could 
and should be taken as a model in drafting such language. 


THE LACK OF PUBLISHED RULINGS 


The Internal Revenue Service receives large numbers of requests for written 
rulings on specific items or on classes of items. Only a very small number of 
these rulings are ever published in any form for public distribution. Neverthe- 
less a substantial number of these rulings are of general interest to the retail 
industry, which, under present circumstances, has no guide as to what the posi- 
tion of the Service is on many of the items which are daily offered for sale. It 
is like being forced to play a game, where the rules are sealed up and undis- 
closed to the players until a penalty is called for by the umpire. 

The Service has repeatedly stated that it is in the process of modernizing its 
information program so that more complete information will be available to 
retailers and to the trade associations which represent them. Some improve- 
ment has been made, but there is still room for far greater publication of the 
information which the retailer needs if he is to collect the proper tax on the 
items which he sells. 

In connection with this point it should be emphasized that a better information 
program would relieve the Service of a substantial amount of paperwork. It is 
common knowledge that the Service has issued the identical rulings, in letter 
form, to large number of applicants, who, if rulings were in published and codi- 
fied form, would have an easy source for the information which they desire. 

Our second point, therefore, is that all pertinent rulings on the retail excise 
taxes should be published as soon as possible after they have been issued. All 
past rulings of the service which are still in effect should be gathered and codi- 
fied. Recodification should be made at frequent intervals, at least once a year. 


LIST OF TAXABLE ARTICLES 


Pending the complete publication and codification of Service rulings, the Serv- 
ice should issue periodic lists of articles which it has held to be subject to the 
tax. This has been done at times, but intermittently and incompletely. Usually 
it has resulted from insistent demands from the various trades affected. It is 
suggested that a monthly or bimonthly publication of lists of taxable articles 
would serve as useful tools to the retailers affected by these taxes. 





634 EXCISE TAX TECHNICAL AND ADMINISTRATIVE PROBLEMS 


AUDITING AND REPORTING 


The previous statute of limitations in the 1939 code was 4 years, and regula- 
tions issued thereunder required retailers to preserve adequate records for that 
period. The 1954 code imposes a 3-year statute of limitations, but no regulations 
have as yet been issued for recordkeeping to coincide with the statute of limita- 
tions. This 3-year or 4-year period imposes a serious burden of recordkeeping 
on retailers. Record retention and storage is an important item of cost. This 
cost could be reduced considerably by imposing a 2-year statute of limitations 
on the retail excise taxes. This shorter period would have other advantages 
as well. For one thing it would require the Service to make quicker audits and 
thus relieve retailers of the uncertainty as to their tax liability. The Service 
does not audit the excise tax records of every retail store every year. In cases 
where a retailer has inadvertently sold a taxable item without collecting the 
tax—and because of the difficulty of determining which items are taxable and 
the lack of published rulings, this occurrence is not uncommon—he may be liable 
for 3 or 4 years of taxes on his sales of this item. Such a penalty would com- 
pletely wipe out any net profit he might have made on its sale. 

For further suggestions on auditing, reporting, and enforcement, we refer you 
to the “Statement on Requirements of Quarterly Excise Tax Return Form 720” 
which was filed on behalf of the American Retail Federation and other inter- 
ested trade associations with the Commissioner of Internal Revenue, and a copy 
of which was made a part of the record by Mr. Maurice Paul in his statement 
before you. 


COOPERATION WITH INDUSTRY 


The retail industry stands ready to cooperate with the Service in any way 
which can serve to eliminate the various problems which have arisen. Trade 
associations in the retail field are anxious and willing to disseminate any rulings 
or lists which the Service will publish for the better information of their mem- 
bers and the better administration and collection of the correct amount of 
revenue. 

We feel that there is room for closer and more effective consultation between 
industry and the Service for the mutual advantage of both. We have already 
suggested in the past, and we offer the suggestion again, that there be formed 
an advisory committee on excise tax administration to be composed of Service 
officials and industry representatives, whose purpose would be to give thorough 
and continuous attention and study to the numerous problems arising in this 
field. The objective of the committee would be to find solutions to these prob- 
lems mutually satisfactory to industry and the Government. 


COIN-OPERATED MACHINES 


Another subject worthy of serious consideration by your committee concerns 
the problem of taxing coin-operated amusement machines. Coin-operated amuse- 
ment machines consisting of children’s rides, etc., are now in use in a substantial 
number of retail stores. 

In common practice the retailer leases them from the owner. Under the law 
(sec. 4661) the retailer on whose premises the machine is located and operated 
is liable for the tax, which is paid by the purchase of an appropriate revenue 
stamp. Under the regulations of the Service these stamps must be purchased 
from the collector’s office in which the machine is operated. There is a constant 
changing of these amusement devices from store to store, so as to provide dif- 
ferent forms of amusement, with the result that there is a substantial amount of 
paperwork, particularly in those cases where the retailer operates several stores 
in different collector’s districts. 

The retail industry feels that the primary liability for the purchase of the 
stamp should be on the owner of the machine, and only secondarily upon the 
retailer who permits the operation of the machine on his premises. However, 
wherever the liability is placed, the retail industry feels very strongly that the 
person who must purchase the stamps should be permitted to make application 
for them either from the national office of the Service or from the collector's 
office which is located in the district in which the taxpayers’ principal place of 
business is also located. This is a simple change which would relieve the stamp 


purchaser from the necessity of making application in a dozen or more collection 
districts. 
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We make the above suggestions for the improvement of the administration of 
the present retail excise taxes even though the retail industry is unanimously 
opposed to their continuation. However, so long as these taxes are imposed, the 
suggestions which we have offered, if adopted, would make the administration of 
them simpler, eliminate considerable paperwork for both the retail industry and 
the Service, and result in a better working relationship between the Service and 
the individual retailer. We strongly urge your favorable consideration and 
action along the lines which have been suggested. 


MEMBER ASSOCIATIONS, AMERICAN RETALL FEDERATION 
NATIONAL ASSOCIATIONS 


American National Retail Jewelers Association 
American Retail Coal Association 

Associated Retail Bakers of America 

Association of Family Apparel Stores, Inc. 

Institute of Distribution, Inc. 

Limited Price Variety Stores Association, Inc. 

Mail Order Association of America 

National Appliance & Radio-TV Dealers Association 
National Association of Chain Drug Stores 

National Association of Music Merchants, Inc. 
National Association of Retail Clothiers & Furnishers 
National Association of Retail Grocers 

National Association of Shoe Chain Stores 

National Foundation for Consumer Credit, Ine. 
National Industrial Stores Association 

National Jewelers Association 

National Luggage Dealers Association 

National Retail Dry Goods Association 

National Retail Farm Equipment Association 
National Retail Furniture Association 

National Retail Hardware Association 

National Retail Tea & Coffee Merchants Association 
National Shoe Retailers Association 

National Sporting Goods Association 

National Stationery & Office Equipment Association 
Retail Paint & Wallpaper Distributors of America, Inc. 
Women’s Apparel Chains Association, Inc. 

Super Market Institute, Ine. 


STATE ASSOCIATIONS 


Arkansas Council of Retail Merchants, Ine. 
Arizona Federation of Retail Associations 
California Retailers Association 

Colorado Retailers Association 

Delaware Retailers’ Council 

Florida State Retailers Association 

Georgia Mercantile Association 

Idaho Council of Retailers 

Uilinois Federation of Retail Associations 
Associated Retailers of Indiana 

Associated Retailers of Iowa, Inc. 

Kentucky Merchants Association, Ine. 
Louisiana Retailers Association 

Maine Merchants Association, Ine. 

Maryland Council of Retail Merchants, Ine. 
Massachusetts Council of Retail Merchants 
Michigan Retailers Association 

Minnesota Retail Federation, Inc. 

Missouri Retailers Association 

Nebraska Federation of Retail Associations, Inc. 
Nevada Retail Merchants Association 

Retail Merchants’ Association of New Jersey 
New York State Council of Retail Merchants, Inc. 
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North Carolina Merchants Association, Inc. 
Ohio State Council of Retail Merchants 
Oklahoma Retail Merchants Association 
Oregon State Retailers’ Council 
Pennsylvania Retailers’ Association, Inc. 
Rhode Island Retail Association 

Retail Merchants Association of South Dakota 
Retail Merchants Association of Tennessee 
Council of Texas Retailers’ Associations 
Utah Council of Retailers 

Virginia Retail Marchants Association, Inc. 
Associated Retailers of Washington 

West Virginia Retailers Association, Inc. 


(Thereupon at 2:35 p. m., a recess was taken subject to call of the 
Chair.) 
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SUMMARY OF RECOMMENDATIONS 


Statement of Victor Paul on behalf of the Jewelry Tax Committee, Inc. 
Category 1: Retail excise taxes 


1. Requests that the definition of sale as applied to retail excises be 
amended to allow as a credit the full purchase price on diamonds when they 
are traded toward the purchase of higher priced stones. 


2. Requests that all rulings given with respect to retail excises be 
published. 


Statement of David W. Richmond and F. Cleveland Hedrick on behalf of the 
section of taxation of the American Bar Association 
Category 2: Manufacturers excise taxes 


1. Recomends that section 4216* which prescribes the method of deter- 
mining the sales price by which the various manufacturers excise taxes are 
measured be amended to provide (a) that a sale shall be presumed not to be 
at arm’s length if either the manufacturer or the selling corporation owns 
more than 75 percent of the outstanding stock of the other or if more than 75 
percent of the outstanding stock of both corporations is owned by the same 
person in substantially the same proportion. In all other cases sales shall 
be presumed to be at arm’s length. (06) If sales are less than arm’s length 
and at less than fair market prices, the tax shall be imposed as in the case 
of similar sales between independent parties. (c) If the sale is by a manu- 
factarer acting as his own distributor all items of cost attributable to the 
function of distribution and sale as distinguished from manufacturing should 
be excluded from the sales price for purposes of determining the tax. 

2. Section 6416 (a) should be repealed. This section requires that as a 
condition precedent to the allowance of a refund that the taxpayer establish 
that the tax was not included in the price of the article with respect to 
which it was imposed or that the taxpayer has either repaid the tax to the 
ultimate consumer or secured the written permission of the ultimate con- 
sumer to the credit or refund. 

3. Recommends that the United States Tax Court be given jurisdiction 
over disputes involving manufacturers excise taxes imposed by chapter 
32 of the 1954 code. 


(Same witnesses) 
Category 4: Documentary stamp taxes 


1. Under existing law the question arises as to whether changes in the 
interests of a partnership by death, withdrawal, or the admission of new 
partners, occasions the imposition of the stamp tax upon transfers of securi- 
ties or real estate. The question depends upon State law. In Salmon 
Brothers vy. Pedrick, 105 F. Supp. 210, decided under the law of the State 
of New York, it was held that such adjustments do not occasion the imposi- 
tion of the tax. Recommends that a provision be included in the code pro- 
viding that adjustments of the interests of partners shall be free from the 
imposition of the stamp tax. 

2. The Treasury has taken the position that where one corporation is 
merged into another and shares of the acquiring corporation are issued 
directly to the shareholders of the component corporation, documentary 
stamp taxes are to be affixed under section 4821, upon the transfer to the 
shareholders of the component corporation of the right to receive shares of 
the acquiring corporation. In such cases, two taxes are in fact imposed: 
one upon the issuance of the shares under section 4301 and another upon 
the alleged transfer of the right to receive such shares. Recommends that 
the code be amended to remove the tax upon the transfer. 


2Unless otherwise indicated, all references are to the Internal Revenue Code of 1954. 
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3. Recommends that section 6511 be amended, (a) to make the statute 
of limitations on refund claims the same as it is on deficiency assessments 
where returns are filed after the orginal due date but before the expira- 
tion of an extension, and (b) to make the limitation period coextensive 
with the period in which deficiencies can be assessed. 

4. Recommends that section 7502 (c) be amended to give registered mail 
conclusive effect so as to prevent evidence of fruitless search from over- 
coming the present prima facie presumption of timely filing. 


Statement of Charles R. Orem, Jr., chairman of the subcommittee on excise 
tax administration, of the National Association of Manufacturers 
Category 2: Manufacturers excise taxes 


1. Recommends that existing law, regulations, and administrative proce- 
dures be made to conform to the following criteria: 

“(1) Excise liability should be as nearly as possible ascertainable in 
advance of a taxable transaction. 

(2) Taxation should be limited to end articles of manufacture. 

“(3) The tax should be imposed and administered uniformly, and without 
discrimination. 

“(4) Exemptions and special relief provisions should be kept to a mini- 
mum, and should apply uniformly to all taxed products and industries. 

“(5) The law should present the least number of compliance problems. 

“(6) Appellate and refund procedures should provide prompt and inex- 
pensive channels for determination of tax liabilities and recoveries of tax 
overpaid. 

“(7) Tax rulings and policy statements should be readily obtainable, 
and given maximum publicity.” 

2. The statute be amended to include specific definitions of fundamental 
terms such as manufacturer, importer, and sale. 

3. All taxable articles be listed in the statute. 

4. The tax should be imposed upon the actual fabricator rather than the 
distributor who because of the relatively high degree of control exercised 
is presently considered the manufacturer. 

5. Recommends that the Commissioner be authorized to establish a “fair 
manufacturer’s price” where a manufacturer makes a sale at other than the 
first level of distribution within his industry in the ordinary course of trade. 


6. The present limitation upon the allowance of refunds or credits should 
be repealed. 

7. The exemption certificate system should be modified by the adoption of 
blanket exemption certificates and taxpayers should be given the election to 
report tax liabilities on a calendar or accounting month basis. 

8. The United States Tax Court should be given jurisdiction to (a) deter- 
mine the legality of advance service rulings and (0b) to redetermine 
deficiencies in tax prior to payment. 

9. All rulings should be published. 


Statement of Mabel Sterns, executive secretary of the American Gem and Mineral 
Suppliers Association 
Sategory 1: Retail excise taxes 


Recommends that section 4001 be amended to provide a specific definition 
of the precious and semiprecious stones which are subject to tax. Finished 
stones are subject to tax as jewelry. Considerable confusion exists as to the 
taxable status of unfinished stones. The position of the Internal Revenue 
Service is in doubt. Lapidaries have been unable to secure definitive infor- 
mation from the national office of the Service. The district offices have 
issued confusing and conflicting definitions. 


Statement of Maurice C. Paul, Jr., vice president, Federal Excise Tax Council, Inc. 
Category 1 and Category 2: Retail taxes—Manufacturers excise taxes 


This witness’ testimony deals comprehensively with retail and manufac- 
turer’s excise tax problems. He states that problems in the retail excise field 
fall into three principal categories. 

1. Exemptions for articles, persons, or uses on the grounds of discrimina- 
tion, public policy, or congressional intent. 

2. Definition of taxable and nontaxable articles. 

3. Determination of sales price to which tax applies. 
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The witness states that exemptions should be kept to a minimum on the 
ground that each additional exemption serves to decrease revenues and 
increase administrative and technical difficulties. He recommends that 
insofar as possible, exemptions be granted in terms of articles rather than 
end use. 

The witness recommends that the code set forth a complete and precise 
enumeration of the items to which the retail taxes are intended to apply 
similar to the enumerations presently found in section 4121, section 4191 and 
section 4161. He further recommends that all of the present “omnibus” 
clauses be eliminated and the following proposal be substituted at the foot of 
the enumeration of articles specifically subject to the tax: “including all 
articles of a like kind or nature which are produced, advertised, or sold for 
use in substantial competition with, or as a substitute for, any of the articles 
enumerated herein, Provided however, 

“(1) The Secretary shall give notice of proposed amendment to the 
regulation incorporating such article among the list of taxable articles 
pursuant to the provisions of the Administrative Procedure Act; and 

(2) Such propsed amendment shall be null and void if written 
objection thereto is filed by the Joint Committee on Internal Revenue 
Taxation within a period of 90 days thereafter.” 

The witness states that the major problems in the manufacturer’s excise 
tax field fall into the following classification. 

“(a) Exemption of articles, persons, or uses on grounds of discrimination, 
public policy, or congressional intent. 

“(b) Definition of taxable and nontaxable articles. 

“(c) Double taxation or unintended indirect taxation of exempt articles, 
persons, or uses. 

“(d) Definition of term ‘manufacturer’. 

“(e) Determination of manufacturers’ sales price. 

“(f) Procedural problems peculiar to manufacturers’ excise taxes.” 

The witness believes that exemptions should be limited and conditioned 
upon the nature of the article or the identity of the purchaser, not upon 
the end use of the article. 

He also believes that all articles subject to the manufacturer’s excise 
tax should be specifically enumerated and in the case of the tax on parts 
and components that the approach taken in the Simpson bill, H. R. 7024, 
Public Law 367, should be adopted with respect to such items. Similarly, 
the witness recommends that the Simpson bill be extended to automobile 
tires and tubes and any other articles presently subject to double or indirect 
taxation. 

The witness urges that the statutory definition of manufacturer be re- 
drafted to provide sufficiently definitive tests by which it can be determined 
whether a given activity is manufacturing or rebuilding, reprocessing, etc., 
and whether some prior or subsequent party in the chain of manufacture 
will be deemed to be the statutory manufacturer. 

With respect to procedural problems peculiar to manufacturer’s excise 
taxes, the witness urges that the present registration system be extended 
to persons purchasing for export, and that the present exemption certificate 
procedure be eliminated. 

The witness recommends that the allowances of all refunds or credits be 
premised upon the ultimate facts as is the present case for the allowance 
of bona fide price adjustments, discounts and rebates by section 6416 (b) (1) 
and that the present impediments to the refund or credit of illegally or 
erroneously collected taxes be repealed. 

With respect to general administrative problems in the field of excise 
taxation, the witness urges that the regulations applicable to such taxes 
be revised and published as soon as possible: that all rulings issued by the 
Service applicable to excise taxes be published and bear reference to the 
section of the code, regulation or the published ruling and/or the court de- 
cision upon which it is premised: that all such rulings be subject to review 
by a branch of the Service specializing in excise taxes; that all rulings be 
indexed and filed according to the subject matter with which they are con- 
cerned and published in an Internal Revenue bulletin devoted exclusively 
to the excise tax field. 

The witness urges that appellate procedures be established which would 
grant the United States Tax Court jurisdiction to redetermine excise-tax 
deficiencies. 
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Statement of John B. Hulse, managing director, Truck-Trailer Manufacturers 
Association, Ine. 
Category 2: Manufacturers excise taxes 


The witness recommends that the definition of “sale” be revised to specif- 
cally provide for lease situations. He proposes-a solution sim iar to that 
provided in the Ikard bill, H. R. 3437; however, he urges that the tax should 
be based on the lowest wholesale price on the date of the lease rather than 
upon fair market value on such date. 

The witness recommends that the taxable status of low-bed trailers 
more than 96 inches in width be clarified and such vehicles be classified 
as “off highway vehicles” exempt from tax. 

At the present time so-called converter gears or dollies are subject to the 
tire tax as accessories. The witness recommends that the taxable status 
of such articles be clarified and made subject to the tire-tax credit. 

The witness recommends that the taxable status of shipping containers 
which are presently considered taxable as truck or trailer bodies, be clari- 
fied and specifically dealt with in the code. 


Statement of Ralph Leonard, secretary, National Association of Auto Trim 
Shops 
Category 2: Manufacturers excise taxes 


Sections 4061-4062 impose a tax upon the manufacturer, producer, or 
importer of automobile parts or accessories. Prior to August 18, 1952, the 
Service ruled that custom made automobile seat covers were not subject 
to the tax then imposed by section 3403 (c) of the 1939 code. On that 
date the Service revoked its ruling to impose the tax on such articles. The 
witness urges that the taxable status of custom made seat covers be clari- 
fied and opposes the imposition of the tax. 


Statement of George J. Burger, vice president in charge of legislative activities, 
National Federation of Independent Business 
Category 2: Manufacturers excise taxes 


The witness states that the tax on tires and tubes which is imposed upon 
a specific basis discriminates against independent wholesalers, jobbers, 
and retailers in favor of manufacturers who maintain retail outlets. He 
premises his argument upon the fact that it is to the taxpayers’ advantage 
in the case of the specific as distinguised from the ad valorem taxes, to 
have the tax imposed at the lowest level of distribution and contends that 
the independent wholesaler, jobber, etc., is forced to tie up his working 
-apital by prepayment of the tax, a condition which the manufacturer main- 
taining retail outlets is able to avoid because no taxable sale occurs until 
such time as the tires are disposed to the ultimate consumer. 


Statement of Charles Pascoe, tax attorney, Pittsburgh Plate Glass Co. 
Category 2: Manufacturers excise taxes 


The witness contends that section 4061 (b) of the 1954 code which imposes 
a tax upon automobile parts and accessories, including glass, discriminates 
against manufacturers of glass who maintain and own wholesale-retail out- 
lets in favor of manufacturers who maintain sales subsidiaries. He recom- 
ments that the tax on glass be imposed on a specific basis as set forth in H. R. 
2387, introduced by Mr. Eberharter. 


Statement of Lewis A. Freeman, certified public accountant, Maxwell Shmerler & 
Co. 
Category 2: Manufacturers excise taxes 


The witness contends that the present perquisites to exemption in the case 
of sales for export and sales for further manufacture, etec., operate to deny 
exemption in many cases. He states that the difficulty arises from the 
inability of purchasers to indicate with precise accuracy the quantity of a 
given order which will be exported or used for further manufacture, ete., 
at the time the sale is made. He recommends that a uniform registration 
system be adopted and that the present exemption certificate procedure be 
eliminated as a perquisite to securing exemptions. 
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Statement of John H. Pratt, counsel, Air Conditioning and Refrigeration 
Institute 
Category 2: Manufacturers excise taxes 


Section 4111 imposes a manufacturer’s excise tax of 5 percent on certain 
refrigerator components defined in section 4112 as including certain speci- 
fied parts for or “suitable for use as parts of or with household-type re- 
frigerators or quick-freeze units.” 

1, The witness states that the problem of determining precisely what parts 
or components are “suitable for use” in household-type refrigerators poses 
a most difficult administrative burden upon both the manufacturer and the 
Internal Revenue Service and urges that the statute be clarified accordingly. 

2. The witness recommends that section 4062 (b) be extended to parts or 
components in the refrigerator field so as to exclude from the tax the value 
of the part traded in. 


Statement of Donald C. O'Hara, associate counsel, National Petroleum 
Association 
Category 2: Manufacturers excise taxes 


This witness poses a problem arising from the present statutory definition 
of “manufacturer” and points out that Regulation 46, section 316.4, 
provides that the term “manufacturer” includes a person who produces a 
taxable article from scrap, salvage, or junk material, as well as new or raw 
material. He contends that manufacturers of reclaimed oil enjoy a com- 
petitive advantage over those manufacturing new lubricating oil because the 
Internal Revenue Service notwithstanding its regulations has not imposed 
that tax in the case of re-refined oil. 


Statement of Vernal T. Worthington, president, Association of Petroleum Re- 
refiners 
Category 2: Manufacturers excise taxes 


This witness represents the Association of Petroleum Re-refiners. He 
contends that the statutory definition of manufacturer and its implementing 
regulations do not extend to the refining processes by which his product is 
reclaimed. He contends that the tentative rulemaking by which regulation 
46, section 316.4, is to be revised incorporates a correct construction of the 
statute in holding that the processing of re-refined oil is not a manufacturing 
process subject to tax. 


Statement of L. R. Mendelson, chairman of the Water Heater Manufacturers 
Tax Committee 
Category 2: Manufacturers excise taxes 


Section 4121 imposes an excise tax on electric, gas, or oil appliances. 
Taxed in this category are water heaters which it is the contention of the 
witness are not appliances but plumbing items. He maintains that classifi- 
cation as a plumbing item obtains in all the specifications, purchasing orders, 
and regulations of the Federal Government, and of State and local govern- 
ments and recommends that the Internal Revenue Code be conformed 
accordingly. 

Under existing law only water heaters of a household type are subject 
to tax. Commercial water heaters give rise to an industry problem to which, 
in the opinion of the witness, the Internal Revenue Service has not supplied 
a definitive answer. It is the witness’ position that size or capacity do not 
furnish a suitable distinction. Accordingly, he proposes that all water 
heaters requiring 50,000 B. t. u.’s be designated commercial heaters. 


Statement of Sigurd Tranmal, tax manager, Stromberg Carlson Division, 
General Dynamics Corp. 
Category 2: Manufacturers excise taxes 


The witness testified that the principal subjects dealt with in his in- 
dustry’s experience in connection with the excise tax are as follows: 
“1. Identification of taxable articles. 
“2. Exemptions. 
“3. Basis for the tax. 
‘4. Credits and refunds. 
Review of rulings and assessments.” 
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With respect to the difficulty experienced in identifying taxable articles, 
the witness cites as an example radio receiving sets which are the chief 
items subject to tax in his industry and points out that although the term 
“radio receiving set” has been in the statute since 1939, there is as yet no 
definition in the regulations. He states further that this problem of identi- 
fication has led to the issuance of innumerable rulings, many of which are 
conflicting, and cites as an example of the lack of published rulings the 
treatment of high-fidelity amplifiers. He recommends that the tax on radio 
components be limited, in the case of tubes, to tubes sold for use in enter- 
tainment type of radio and television sets. 

The witness testified that the present exemption procedure in the case 
of sales for export, to State and local governments, to diplomats, and for 
further manufacturer produces numerous administrative difficulties and 
burdensome paperwork. He recommends that one exemption procedure be 
established which would permit the manufacturer to make tax adjustments 
in all cases whether or not he was advised in advance of the tax-exempt 
status of a sale. 

The witness contends that the present base for the ad valorem manu- 
facturers taxes, varying as it does according to the level of distribution, 
creates a number of inequities and leads to the utilization of such devices 
as sales subsidiaries. He recommends that a device such as that presently 
incorporated in section 4216 (b), which permits the Internal Revenue Service 
to set a fair manufacturer’s price in cases where a manufacturer sells 
directly at retail be adopted and given general application with respect 
to sales to dealers. 

In the case of leased radio and television equipment the witness recom- 
mends that the tax be limited to the price “at which the manufacturer 
normally sells his products” and that the taxpayer be permitted to pay the 
tax on an installment basis as rental payments are received. 

The witness urges that the present limitations on the allowance of credits 
and refunds be repealed. 

The witness recommends that a board of review or court be established 
to review proposed assessments of excise taxes and that such board of 
review be given jurisdiction similar to that exercised by the United States 
Tax Court. 

The witness further suggests that UHF and color television sets be 
exempt from tax until they become competitively established. 


Statement of Ernst E. Bareuther, controller, Philco Corp. 
Category 2: Manufacturers excise taxes 


It is the belief of the witness that the Internal Revenue Code needs revi- 
sion in two respects in the excise-tax field. 

1. Intercompany sales: It is the witness’ position that a company which 
has a subsidiary manufacturing a line of its products is required to pay a tax 
based on a sales price to the subsidiary which is higher than the price it 
would pay for the same products when purchased from an outside source. 
He admitted under questioning that it was proper for the Service in adminis- 
tering the law and Congress in imposing restrictions to require a higher 
standard of proof in the case of dealings at less than arm’s length, but 
recommends that sales at other than the first level of distribution should 
have a fair price determined by a method of comparison with or construction 
of a fair sales price for that level. 

2. Abolition of the “passing on” limitation on refunds: The witness states 
that excise taxes are an element of cost to the manufacturer and as such 
must necessarily be included in the price of his article. He points out that 
the manufacturer is liable for the tax in the event that he has not made 
adequate provision for it in the price and that the manufacturer is not 
compensated for the cost of collecting such taxes. He cites as an extreme 
example of the restrictions placed on refunds, the case in which there has 
been an Overpayment and underpayment of taxes with respect to the same 
period of time and asserts that as presently construed, the refund require- 
ments operate to permit the Treasury to retain the amount overpaid at the 
same time it is asserting a deficiency for the underpayment. 
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Statement of Norman E. Johnson, associate general counsel of Admiral Corp. 
Category 2: Manufacturers excise taxes 


1. The witness complains that section 4216 of the Internal Revenue Code 
of 1954 influences the manner in which a manufacturer sells his product 
because the level of distribution at which the manufacturer chooses to sell 
influences in part the amount of tax he must pay. The witness draws 
attention to section 4216 (b) which provides the Secretary of the Treasury 
authority to compute the tax on a constructive sale price where a manufac- 
turer sells his product at retail. He recommends that section 4216 (b) be 
amended as proposed in H. R. 7188 to permit the Secretary of the Treasury 
to determine a constructive sale price upon which to compute excise tax 
where an article is sold at other than the first level of distribution of an 
industry. 

2. Attention is drawn to a solution adopted in Canada where administra- 
tive regulations permit a manufacturer to base his excise tax in the case of 
sales to a retailer upon the price at which he sells to an independent whole- 
saler. The solution proposed by the witness, and referred to above, is 
incorporated in H. R. 7188, introduced by Mr. Gordan on July 6, 1955. 


Statement of E. S. Lindfors, vice president of Bell & Howell Co. 
Category 2: Manufacturers excise taxes 


1. The witness contends that section 4225 which provides an exemp- 
tion for sales for export does not make provision for the allowance of a credit 
or refund of tax on articles subsequently exported by a dealer from his tax- 
paid stock. He proposes that section 4225 be amended to provide “under 
regulations prescribed by the Secretary of the Treasury or his delegate, no 
tax under this chapter shall be imposed upon the sale of any article exported 
or shipped to a possession of the United States.” 

2. Under existing law sales to diplomatic representatives may be made by 
a manufacturer free of the tax. Revenue Ruling 296-C. B. 1953-2 limits 
the exemption to cases where the sale is made directly by the manufacturer. 
The witness does not make a specific recommendation with respect to the 
problem but recommends study by the Committee on Ways and Means looking 
toward the elimination of the problem. 

3. The witness recommends that all interpretative rulings be published 
so as to avoid the competitive advantages which presently obtain as a result 
of the many private rulings being issued by the Service. 


Statement of Merlin J. Claucherty, Shakespeare Co. 
Category 2: Manufacturers excise taxes 


~~ wa we 


1. This witness contends that section 4216 operates in an inequitable 
manner because it fails to provide for the different sales prices which result 
from the varying costs occasioned because of the different levels of dis- 
tribution utilized by manufacturers. The solution which he proposes is 
contained in H. R. 9746 which provides for the imposition of the manufac- 
turers’ excise tax on the price for which such articles are sold at the first 
level of distribution. 


Statement of Richard H. Balch, president of Horrocks-Ibbotson Co. 
Category 2: Manufacturers excise taxes 


This witness’ statement is substantially identical to that of Merlin J. 
Claucherty. Both witnesses represent manufacturers of sporting goods which 
maintain their own distribution organizations and who sell to independent 
distributors as well. The witness specifically objects to the term “sales 
price” as defined in section 4216 of the Internal Revenue Code of 1954 and 
contends that the section has operated to cause manufacturers to create 
wholly artificial sales subsidiaries and that the Internal Revenue Service 
has sanctioned such arrangements. However, he contends that the small 
manufacturer, who is unable to undertake the burdens imposed at the State 
level by the sales subsidiary solution is discriminated against and finds no 
relief in the use of sales subsidiaries. The witness proposes alternative 
amendments to section 4216 which are as follows: 
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Alternative draft “A” 


In section 4216 (b), after the words: 
“(1) sold at retail.” 


(A) Insert the following: 
(2) sold to a retailer at a price which includes cost of distribution” 


(B) Change paragraphs numbered “(2)” and “(38)” to “(8)” and “(4)” 
respectively. 
Alternative draft “B” 


In the first sentence of section 4216 (a) strike the words “excluded the 
amount of tax imposed by this chapter whether or not stated as a separate 
change,” and insert in lieu thereof the following: ‘“excluded— 


“(1) The amount of tax imposed by this chapter, and 

*(2) All costs of distribution to a retail establishment incurred by 
a manufacturer maintaining its own distribution facilities whether 
or not stated as a separate change.” 


Statement of Harold T. Halfpenny, et al., Industrywide Committee to Remove 
Discriminatory Automotive Excise Tax 
Category 2: Manufacturers excise taxes 


The witness’ testimony deals with the tax imposed upon rebuilt, repaired, 
or reconditioned automobile parts by sections 4061 (a) and (b). 

He draws attention to Revenue Ruling 54-329 which provides that the 
term “manufacturer” : 

(1) includes “reboring or other machining, rewinding or comparable 
major operations performed on used parts being processed for sale” 
(which operation the Treasury Department names “rebuilding” ) ; 

(2) does not inelude the “mere disassembling, cleaning, and reas- 
sembling (with any necessary replacements of worn parts with tax- 
paid parts) of used automobile fuel pumps, water pumps, carburetors, 
distributors, shock absorbers, windshield-wiper motors, brake shoes, 
elutch disks, voltage regulators, ete.,” (which operation the Treasury 
Department names “reconditioning”’) ; 

(3) does not include “the restoration of an owner’s part to usable 
condition” when “not for purposes of resale or for use as a component 
of other articles for sale” (which operation the Treasury Department 
names “repairing” ). 

It is the witness’ contention that the terms of the rulings are not suffi- 
ciently definitive to enable manufacturers to distinguish between activities 
subject to tax and those not subject to tax and has led to taxation as a 
manufacturing activity, the mere insertion of a tax-paid preformed coil in 
a generator armature even though such activity does not include or involve 
machining or rewinding. 

1. Revenue Ruling 56-98 provides that where a person sells an article or 
unit having “rebuilt” (by machining or rewinding) one or more components 
thereof and has “reeonditioned” (by merely cleaning and reassembling) the 
other components, the tax is based upon the sales price of those parts which 
were rebuilt. However, the witness states that the Internal Revenue Serv- 
ice has refused to apply the principle enunciated to sales of reconditioned or 
rebuilt engines, but substituted a test turning on the frequency of sales of 
machined items. 

2. The witness urges the repeal of the statutory provisions presently 
placing a tax upon rebuilt, reconditioned, or reclaimed automobile parts 
and to sustain this position points to the position of the Treasury Depart- 
ment in the proposed rulemaking announced in Internal Revenue Bulletin 
1959-39, where it is proposed to exclude from the meaning of manufacturer 
activity of a person who either renovates or refines used lubricating oil. 

8. The witness proposes that administrative procedures be overhauled 
so as to assure uniform application of administrative rulings to members of 
the industry which he represents and requests that all rulings be published. 


Statement of John R. Covington, secretary of the Oliver Corp. 
Category 2: Manufacturers excise taxes 


Section 6416 (b) (F) grants an exemption to repair parts used in farm 
equipment. It is the position of the witness that the administrative require- 
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ments imposed as a condition precedent to the exemption are effectively deny- 
ing its benefits to the persons which Congress intended should be free of the 
tax. The Internal Revenue Service has taken the position in its regulations 
that the tax on repair parts must be paid upon the initial sale of farm equip- 
ment parts by the manufacturer (unless sold to be used in the manufacture of 
farm equipment) and that the tax will be refunded only upon a certificate 
from a party to the retail sale of the parts, referring specifically to such 
sale and stating that the parts sold are to be used for the repair of farm 
equipment. 

The witness proposes a solution which entails an outright exemption for 
farm equipment repair parts when sold by a manufacturer of farm equip- 
ment. His proposal is embodied in H. R. 5267. 


Statement of Harold T. Halfpenny, attorney, Replacement Unit and Industrywide 
Committee to Remove Discriminatory Automotive Excise Tax 
Category 2: Manufacturers excise tax 


John R. Covington, testifying on behalf of the Oliver Corp., a manufac- 
turer of farm equipment, recommended passage of H. R. 5267 (to remove the 
restrictions imposed on refunds in the case of farm equipment parts). The 
proposal of Mr. Covington would grant an outright exemption in the case 
of sale of replacement parts for use in farm equipment if such part was 
manufactured by or purchased for resale by a farm equipment manufacturer 
for use in equipment manufactured by such manufacturer. 

Mr. Halfpenny states that, in effect, this proposal would grant an out- 
right exemption in place of the present refund in the case of the sale of an 
automobile part or accessory to or by a farm equipment manufacturer, or 
for sale or resale as a repair or replacement part or accessory for farm 
equipment, if manufactured by the particular manufacturer. He states 
further that many independent manufacturers manufacture and sell replace- 
ment parts for use in farm equipment who are not engaged in the manufac- 
ture of such equipment, and that the enactment of H. R. 5267 would effee- 
tively discriminate against them in favor of the manufacturers of farm 
equipment. 

He states further that since many automotive and farm equipment parts 
are interchangeable, a way would be opened by which many automobile 
parts would escape taxation, and that the proposal would create administra- 
tive problems of a nature and extent far beyond those entailed by the pres- 
ent provisions with respect to refunds for parts used in the repair of farm 
equipment. 


Statement of Arthur D. Condon, Independent Advisory Committee to the Truck- 
ing Industry, Inc. 
Category 2: Manufacturers excise taxes 


The witness is critical of section 4216 (c) which treats as a sale the lease 
of equipment upon which a manufacturers excise tax is imposed. He pro- 
poses the adoption of the principle put forth in Public Law 317, enacted 
August 9, 1955. However, it is recommended that the tax be imposed upon 
the “lowest wholesale price on the date of such lease” instead of the fair 
market value on the date of such lease. 


Statement of Vernon D. Platt, president of the Participating Sports Association 
of America 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.) 

This witness objects to the imposition of tax on admissions to swimming 
pools and skating rinks operated for a profit by nongovernmental owners 
and states that the exemption from such tax granted in 1951 to municipal- 
ly operated swimming pools, beaches, skating rinks or other places pro- 
viding facilities for physical exercise operates to discriminate against pri- 
vate enterprise. He proposes that the admissions tax be repealed with re- 
spect to privately operated swimming pools and skating rinks. He states 
that if this is not done the admissions tax should be made to apply to all 
forms of recreation provided by participating sports such as golf, tennis, 
bowling and horseback riding and that the tax should be made to apply to 
the recreation of adults as well as children. He proposes amendment of 
section 4233 (a) (4) by enactment of H. R. 2124. 
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Statement of Arthur E. Litzenberger, chairman of the legislative committee 
of the Roller Skating Rink Operators Association of America and of the 
2articipating Sports Association of America 

Category 3: Excises on facilities and services (admissions, communications, 

transportation, etc.) 

Witness’ testimony parallels in content and recommendations that given 
by Mr. Vernon D. Platt. However, in connection with section 4231 the 
witness was asked what proportion of the admissions charged by swimming 
pools and roller rinks fell under the 50-cent exemption presently allowed. 
In answer the witness stated that 85 percent of the swimming pools and 
roller rinks operated charged 50 cents or less. 


Statement of Vernon Herndon, American Hotel Association 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.) 

The witness devotes his testimony to the following problems encountered 
by the hotel industry as a result of the 20 percent cabaret tax. 

1. This tax has been construed by the Internal Revenue Service to apply 
in the case of food or beverages served before or after entertainment is in 
progress. A Federal district court in California has held that no tax is 
due upon receipts for refreshments served after entertainment had ceased. 
The Internal Revenue Service has declined to follow this decision in such 
cases and continues to impose the tax in the case of preentertainment and 
postentertainment services. 

2. The problem presented by the so-called “related room” doctrine which 
is designed to prevent the utilization of adjoining rooms for the presenta- 
tion of entertainment while food or beverages are served in an adjacent 
room. 

3. The exemption granted diplomatic personnel occasions difficulty en- 
tailing the examination of credentials of persons who claim diplomatic 
exemption. 

4. Section 4232 (b) specifically provides that the cabaret tax shall not 
apply to dancehalls, ballrooms, etc., where the service of food or beverages 
is incidental to the principal service furnished. The witness contends that 
this subjects other establishments to an unfair competitive disadvantage 
and opens the law to widespread evasion. 

5. The witness testified that in cases where hotels rent a room to a private 
group for purposes of some entertainment to which the 10 percent admis- 
sions tax is applicable, if the room happens to be a regular entertainment 
room the 20 percent cabaret tax is assessed against the total receipts 
if the hotel furnishes its regular entertainers instead of the private group 
furnishing its own entertainment. 

6. He cites cases in which spontaneous singing by guests or the panto- 
mime of a pianist has been on the ground on which the cabaret tax has 
been assessed by the Internal Revenue Service. Under existing law in- 
strumental music is not entertainment and does not furnish an occasion 
for the imposition of the 20 percent cabaret tax. 

The witness proposes that the following changes be made with respect to 
the application of the 20 percent cabaret tax: 


(1) Application of the tax should be limited to the receipts of the 
‘abaret from food, refreshment, and merchandise sold, or service ren- 
dered, during the period that the entertainment is in progress. 

(2) Application of the tax only to receipts of the room in which 
the entertainment is furnished. 

(3) Exemption from tax of receipts of any room in which no other 
entertainment, other than dancing is provided, for which dancing a 
fixed charge is made to patrons, and in which food and beverage service 
is incidental. 

(4) Exemption from 20 percent cabaret tax of receipts of any room 
which is rented to an outside organization for a specific occasion. In 
appropriate cases where entertainment is furnished at such affairs, the 
10 percent admissions tax should apply. 
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Statement of Francis E. Guibert, president, Central Station Electrical Protection 
Association 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.) 


1. The witness objects to the Internal Revenue Services’s ruling that 
amounts paid for installation charges are includible in the tax base in the 
ease of the tax imposed on leased wire services. His objection is premised 
upon the same reasoning as that put forth by Mr. McGann, who represented 
the telegraph companies. 

2. In regulation 42, section 130-42, section 130-38, as amended, it is pro- 
vided that the tax on leased wire services is applicable to wires and equip- 
ment installed on the subscribers premises for burglar, fire, or other alarm 
services not owned by the subscriber but for the use and maintenance of 
which he pays a periodic fee whether or not the wires and equipment are 
located wholly within his premises. It is contended that this interpretation 
is premised upon the words “local exchange area” presently incorporated in 
section 4252 (e). It is the belief of the witness that the interpretation 
discussed above is erroneous because no exchange area in fact exists in con- 
nection with burglar alarm services. 

The witness urges that the law specifically exempt installation and service 
charges from the base of the tax if the tax is to be maintained with respect to 
burglar service. The primary recommendation, however, is that the statute 
be amended to exempt burglary alarm services from the leased wire tax 
entirely. 


Statement of J. A. C. MeGann, assistant tax attorney of the Western Union 
Telegraph Co. 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.) 

This witness gave testimony with respect to four items: (1) Installation 
charges, (2) salaries of operators, (3) intrafax, and (4) the common carrier 
exemption. 

1. Section 4251 imposes an excise tax of 10 percent on local telephone 
service. Section 4252 (a) exempts from that tax amounts paid by sub- 
scribers for the installation of “instruments, wires, poles, switchboards, 
apparatus, and equipment.” No similar exemption is embodied in the pro- 
visions of the code which imposes taxes at 8 or 10 percent rates on various 
telegraph and telephone services. The witness contends that this results in 
discrimination against facilities and services furnished by the telegraph 
company. <A similar exemption was granted by H. R. 3413, 84th Congress, 
Ist session. The bill, however, failed to pass the Senate. The witness, 
therefore, urges that H. R. 3413 receive the favorable attention of the 
subcommittee. 

2. Section 4251 imposes a tax upon amounts paid for “leased wire, tele- 
typewriter, or talking circuit special service” and to amounts paid for “wire 
and equipment service.” The regulations in construing this provision pro- 
vide that “in determining the amount of tax due there shall be included all 
charges made in connection with the services enumerated such as salaries of 
operators if in the employ of the person furnishing such services, charges for 
equipment, instruments, and other apparatus and installation charges” 
(regulation 42, sec. 130-38C). No comparable provision has been promul- 
gated respecting the tax on local telephone service. It is urged that the 
excise taxes on telegraphic communications be limited in scope to leased 
wires and leased wire services as such and that collateral or incidental 
charges for operators’ salaries, installations, relocations, removals, etc., 
should be exempt from the base. 

3. Revenue Ruling 54-523 is to the effect that the tax on telegraphic serv- 
ices is applicable to Intrafax, a technological development which came into 
being long after the statutory language imposing the tax was framed by 
Congress. The witness proposes that section 4252 (d) be amended so as to 
remove the competitive disadvantage under which Intrafax operates at 
present. 

4. Section 4253 (f) of the 1954 code exempts from the tax on leased wire 
services “the amount paid for so much of the service * * * as is utilized in 
the conduct, by common carrier or telephone or telegraph company or radio 
broadcasting station or network, of its business as such.” This exemption 
relates only to the taxes on leased wire services. It does not apply to the 
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taxes on telephone or telephone messages. However, TWX service, cur- 
rently furnished by the American Telephone & Telegraph Co. has been clas- 
sified for excise-tax purposes by the Internal Revenue Service as a special 
leased-wire service. As such it qualifies for the exemption. This adminis- 
trative determination results, according to the witness, in discriminatory 
treatment against the telegraph companies. Therefore, the witness urges 
that section 4252 (c) of the 1954 code be amended by adding the following 
language : 

“No tax, however, shall be imposed under section 4251 on the amount paid 
for so much of the telegraph service as is utilized in the conduct by a 
common ¢arrier of its business as such.” 


Statement of Otis H. Ellis, general counsel, National Oil Jobbers Council 
Category 2: Manufacturers excise taxes 


1. The witness urges the adoption of H. R. 2414 which in substance would 
provide a refund for the Federal tax paid on gasoline destroyed by casualty 
in the hands of a dealer, distributor, or retailer. 

2. The witness also urges the adoption of H. R. 7771 which would impose 
the tax upon sales by a wholesaler, distributor, or manufacturer if such 
manufacturer is selling as a distributor. This would remove the necessity 
for the dependent wholesalers or jobbers tying up their capital in taxpaid 
inventories and would reduce the working capital needs of such operators. 


Statement of Edward H. Schlaudt, attorney, Mid-Continent Oil & Gas Association 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.) 


At the present time it is necessary to transport persons and property by 
boat as an integral part of oil exploration, drilling, and producing opera- 
tions in the Gulf of Mexico and the surrounding bayous of Louisiana and 
Texas, etc. The Internal Revenue Service has ruled that such transportation 
is subject to the tax imposed by sections 4261 and 4271 of the 1954 code. 

The boats used for the operation operate entirely within the premises of 
the enterprises being carried on, i. e., within the oilfield area. The majority 
of these boats are leased on a flat rate and are on call 24 hours per day. 
Yet, they seldom operate more than a few hours of each day. It is estimated 
that as much as 85 percent of the boat’s time is standby time. The Internal 
Revenue Service has taken the position that no standby time exclusion is 
allowable because the rental remains constant whether the boats are in 
operation or not. This ruling was issued notwithstanding the regulations 
which expressly provide that amounts paid in respect of standby time shall 
be excluded from the base of the tax. 

The courts have repeatedly held that where the transportation in ques- 
tion constitutes an integral part of an industrial or mining operation the 
tax is not applicable to such transportation (e. g., Kerns v. United States, 
304 F. 2d 813 (4th Cireuit 1953) ). 

The witness after testifying to the foregoing recommends that Congress 
specifically exempt transportation which constitutes an integral part of 
drilling operations. . 


Statement of Herbert E. Foster, Sun Oil Co., Philadelphia, Pa. 
Category 2 and Category 3: Manufacturers excises—Excises on facilities and 
servicees (admissions, communications, transportation, etc.) 


1. This witness urges the passage of H. R. 2414, which would provide 
for refund of the Federal tax paid on gasoline where such gasoline is 
destroyed by fire, flood, or other casualty while in transit or while held for 
resale. However, he recommends that the bill be amended to provide a 
refund in the case of lubricating oils, as well as gasoline. 

2. To secure the present exemption for export, two conditions must be 
met. (a) The article must be identified as having been sold by the manu- 
facturer for export and (0b) that the article was exported in due course. 
The witness contends that these requirements effectively deny the exemp- 
tion to which exporters are entitled because it is not always possible to de- 
termine at the time of purchase precisely what quantity will be exported. 
He recommends that section 6416 (b) (2) of the 1954 code be amended by 
inserting after subparagraph (I) a new subparagraph (J) to provide an 
exemption in case of gasoline or lubricating oils exported to a foreign coun- 
try or shipped to a possession of the United States. 
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3. The Revenue Act of 1942 amended the 1939 code to exempt from the 
transportation tax movement of oil through pipelines within the premises 
of a refinery, bulk plant, terminal, or gasoline plant, if such movement was 
not a continuation of transportation subject to the tax. The Internal Rev- 
enue Service has construed this exemption in such a manner that it does 
not apply to transportation of oil by pipeline to and from refineries, dock 
sites, and tank forms. In all the litigated decisions, the exemptions has 
been construed by the courts in favor of the taxpayer (e. g., Republic Oil 
Refining Company v. Granger, 198 F. 2d 161 (3d Circuit, 1952)). Accord- 
ingly, the witness proposes that the provision be clarified and recommends 
that section 4288 of the 1954 code be amended by inserting the following 
language: “or constituting an integral part of, the operation of a refinery, 
a bulk plant, a terminal, or a gasoline plant.” 


Statement of Robert A. Grant, attorney at law, 624 Associates Building, South 
Bend 1, Ind. 


Category 7: Taxes on distilled spirits, beer, and wines. 


Manufacturers of medicines, medicinal preparations, and pharmaceutical 
products use quantities of domestic distilled spirits in their products. 
These products are unfit for beverage purposes. Pursuant to section 5001 
(a) of the 1954 code, these users pay the regular alcohol tax of $10.50 per 
proof gallon. However, under the provisions of section 5131 if the mannu- 
facturer makes a showing that the distilled spirits on which he has paid 
the tax are used in the manufacture or production of medicines, ete., he is 
eligible for a drawback in the amount of $9.50 per proof gallon. 

The rate of tax on distilled spirits has varied from time to time. The 
drawback permitted to the manufacturers under discussion has varied in 
direct ratio with the rate of tax in such a manner that the net tax on these 
qualified uses has remained at $1 since 1951. The witness proposes that 
the tax on distilled spirits and the drawback be tied together so as to 
provide in all cases hereafter, an effective tax of $1 upon distilled spirits 
used as indicated above and suggests that section 5134 


be amended 
accordingly. 


Statement of Richard V. Gilbert, vice president, Schenley Industries 


Category 7: Taxes on distilled spirits, beer, and wines 


This witness opposes consideration of the proposed remodification of the 
distilled spirits provisions of the code as recommended by Mr. Avis of the 
Alcohol and Tobacco Tax Division until favorable consideration has been 
given to H. R. 5367, the Eberharter bill, which would remove the present 
8 year limitation upon the period during which distilled spirits may remain 
in bond without payment of the tax. 


Statement of Howard T. Jones, Distilled Spirits Institute, Ine. 


Category 7: Taxes on distilled spirits, beer, and wines 


The witness opposes the recommendations of the preceding witness, 
Richard V. Gilbert, vice president, Schenley Industries, and states that no 
purpose would be served by interjecting the question of the bonding period 
into consideration of the overall revision of chapter 51 of the Internal 
Revenue Code on the ground that consideration of the controversial areas 
of the distilled spirits field might defeat the general revision. 


Statement of Clinton M. Hester, United States Brewers Foundation 
Category 7: Taxes on distilled spirits, beer, and wines 


The witness makes the following recommendations for changes in chapter 
51 of the 1954 code insofar as they deal with fermented malt beverages. 

1. Under the present Treasury Regulations, brewers pay their excise taxes 
within 24 hours or in the case of an advanced deposit, in 48 hours on a 
return basis. It is recommended that brewers be permitted to make pay- 
ment and file their returns on the 15th day of the month following the month 
in which the tax was incurred. 

2. Section 5414 permits transfers of untaxed beer between breweries 
belonging to the same brewer. It is the recomendation of the witness that 
this provision apply to permit such transfers where there are two separate 
corporations involved. 

3. It is the understanding of the witness that the Treasury has under 
consideration a recommendation to the committee that a 2 percent tolerance 
68693—55. 42 
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be allowed to brewers for losses incurred in the packaging of beer, from 
breakage, and in filling kegs on the premises of the brewers. The witness 
urges the adoption of the proposal but seeks to have the amount of the 
allowance increased to 2% percent in line with the proposal contained in 
the Forand bill. 

4. The witness proposes that the taxation of beer be imposed upon de- 
liveries rather than the present system of paying the tax on removal from 
the brewery premises. 

5. The witness submits that the brewing industry should be permitted to 
pay an excise tax on the basis of the information contained in its commer- 
cial books and records. 


Statement of Norman R. Klug, chairman, United States Brewers Foundation 
Committee 


Category 7: Taxes on distilled spirits, beer, and wines 


This witness’ statement contains a detailed explanation of the proposed 
changes submitted by Mr. Clinton Hester. 


Statement of Mr. Patrick Healy, Jr., executive director, American Municipal 
Association 
Category 1 and Category 2: Manufacturers excise taxes—Retail excise taxes 


The tenor of the witness’ statement is that the exemption presently granted 
by section 4224 to State and local governments is being circumscribed by the 
method in which it is administered by the Internal Revenue Service. 

He recommends specifically that as a further aid to municipalities in 
securing the exemptions to which they are presently entitled by law, (1) 
manufacturers should be required to report as a separate item, in dollars 
and cents, the amount of manufacturers excise tax which is included in the 
price of each item on the price list furnished to them by dealers, and vendors, 
and (2) that the manufacturers-excise-tax law should be amended to direct 
the Bureau of Internal Revenue to develop a simplified system for applying 
for tax exemptions. 


Statement of E. C. Stephenson, vice president, J. L. Hudson Co. 
Category 1: Retail taxes 


It is the witness’ contention that the retail taxes imposed upon jewelry, 
luggage, cosmetics, and furs pose administrative problems radically different 
from other types of excises. He states that stores often sell merchandise 
subject to tax in many different departments and may sell the same item 
of merchandise in various departments for different uses. Woven baskets 
may be sold as purses in one department and as storage baskets in another. 

In addition, the witness points out that both taxable and nontaxable 
merchandise are often involved in an individual sales transaction. For 
example, fitted traveling cases to which the tax applies to the case, but not 
to the fittings; pullman slippers where the tax applies to the leather en- 
velope provided it has a firm closure, but not to the slippers; a raincoat 
sold in a bag which has a firm closure in which case the tax applies to the 
bag and not to the coat. 

Stores often make sales subject to discount for employees, the clergy, 
churehes, and charitable institutions. Often, in connection with these dis- 
count sales, both taxable and nontaxable merchandise is sold. The cash 
registers which are utilized by most variety stores and many other stores 
to report cash sales transactions are not sufficiently complex as to indicate 
both the taxable and nontaxable transaction nor does the register disclose 
the detail of each sale. 

The witness points out that the actual administration of the collection 
of the tax is in the hands of thousands of sales clerks who are untrained 
in the complexities of the law. They rely for their information upon in- 
formation furnished by the executives of the store in the form of sales tags 
indicating those items subject to tax and the amount thereof. 

However, the witness contends that the rulings issued by the Internal 
Revenue Service are so contradictory that it is impossible for the executives 
of the store to be sure whether they are right or wrong. He illustrates 
this by stating that a large store, shopped 13 stores in 4 cities in connection 
with the tax on knitting boxes. It found that 8 of the stores taxed the item, 
5 did not. In shopping the same stores for knitting boxes with button 
closures it found that 9 stores carried the item, 2 taxed it, 7 did not. 
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The witness cites 25 specific instances of confusion occasioned by the 
failure to publish rulings and keep regulations up to date and lists the 
following principal difficulties in the administration of excises: 

(1) Interpretation. of the so-called basket clause contained in sec- 
tion 4031. 

(2) Determining the liability for tax of articles “made of or orna- 
mented, mounted or fitted with precious metals or imitations thereof.” 

The witness states that the principal cause of errors in the collection 
of excise taxes at the retail level is ignorance of the applicable rules. He 
believes that this condition could be remedied by: (1) the issuance of 
retailer’s excise tax regulations revised to conform to the 1954 code, which 
incorporate all existing regulations administrative interpretations and 
rulings both published and unpublished which now exist; (2) an enumera- 
tion and description of each item subject to tax and the issuance of regula- 
tions which include under each category merchandise lists of taxable items 
and their description; (3) a periodical revision of the regulations in order 
to incorporate new administrative interpretive rulings and new items of 
taxable merchandise together with descriptions and that this revision 
should occur not less frequently than bimonthly; (4) that all manufacturers 
and importers be required to submit new items of merchandise to the 
department to determine taxability and that all such manufacturers and 
importers be required to indicate on their invoices which items are subject 
to tax and which are not. 

The witness makes the following suggestions for improving excise tax 
enforcement : 

(1) In auditing merchants who are subject to the retailer’s excise 
tax a representative list of products should be purchased and a repre- 
sentative number of departments or Individuals within such stores be 
shopped. 

(2) Deficiencies based upon this type of examination should be 
determined on the basis of individual transactions of the same type 
subject to random samples and not by resort to the use of unweighted 
ratios of sales dollars or number of employees audited to total sales or 
employees. 

(3) Excises should be audited annually. The present practice of 
examining several years excise-tax returns at the same time should be 
discontinued. 

(4) The statute of limitations should be shortened for the aSsessment 
of excise-tax deficiencies from 4 years to 2 years. 


Statement of W. Brooks George, executive vice president, Larus & Brothers Co., 
Inc., Richmond, Va. 
Category 8: Taxes on tobacco products 


This witness recommends that the discretionary authority granted to the 
Secretary of the Treasury by section 5703 (a) be eliminated and that a 
specific date be provided on which the return system will become effective 
for the tobacco tax industry. 


Statement of Bowman Gray, executive vice president, R. J. Reynolds Tobacco Co. 
Category 8: Taxes on tobacco products 


This witness’ statement is identical in most respects to that made by 
W. Brooks George, the preceding witness. However, in addition to recom- 
mending that section 5703 (a) be amended to remove the Secretary's 
discretionary authority. and to provide for the institution of a returns 
system, this witness makes a proposal which he believes will remove the 
principal obstacle to the immediate institution of such system. His proposal 
would entail the prepayment of 1 month’s tax. It is believed by the witness 
that this would more than compensate for the amount of the lag now 
understood to be between $200 million and $270 million. 

The witness further stated that a return system based on the 12th and 
27th of each month or bimonthly payments would result in extra expense to 
his company and be more of a detriment than an aid. 


Statement of George W. Whiteside, general counsel, the American Tobacco Co. 
Category 8: Taxes on tobacco products. 


This witness’ statement is substantially the same as that of W. Brooks 
George and Bowman Gray, who preceded him. He, however, submits a 
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proposal which in his opinion overcomes the present objections to the 
Treasurer for the immediate institution of a return system for the tobacco 
industry. His plan entails a 9-month daily return system. For the first 
month 90 percent of the total tax liability would be paid in cash and 10 
percent in 45-day notes. For the second month 80 percent of the liability 
would be paid in cash and 20 percent in notes and so on until in the 9th 
month 10 percent of the liability would be paid in cash and 90 percent in 
45 day notes. The 10th, 11th, and 12th months would involve monthly 
returns with payment made on the last day of the month following the 
month for which the liability was incurred. 


Statement of Leon Singer, Blumberg, Singer, Heppen & Blumenthal, New York 
City 
Category 8: Taxes on tobacco products 

This witness points out that a returns system of paying the tobacco tax 
on cigars, as distinguished from a stamp system of paying the tax, would 
free his industry of the necessity of borrowing money to prepay the tax. 
However, he states that the principal objection that the cigar industry has 
to the stamp system of payment is not predicated upon the foregoing but 
upon the adverse effect that the stamp system has upon merchandising 
practices in his industry. 

He states that packaging and merchandising methods of his industry are 
straitjacketed by the fact that stamps can be secured in only a limited 
number of denominations, and that the Secretary of the Treasury has made 
no provision for securing stamps in the variety of denominations which his 
industry would require. 

He urges the adoption of a return system and states that any return 
system would be satisfactory to his industry, whether monthly, weekly or 
for a shorter period. 


Statement of Howard T. Jones, Distilled Spirits Institute, Inc. 
Category 7: Taxes on distilled spirits, beer, and wines. 


1. The witness joins with representatives of the tobacco industry in 
urging that a return system for the payment of liquor and tobacco taxes be 
established by law. He urges that section 5061 be amended to remove the 
discretionary authority presently granted to the Secretary of the Treasury 
and recommends that a monthly return payment system be instituted by 
statute. 

2. He states that if the return system were to be initiated during a 
month of heavy receipts (March) when a substantial portion of the amount 
collected is not expended currently there would be no adverse impact on 
the Treasury’s fiscal position. 


Statement of Martin M. Nelson, Bally Manufacturing Co., Chicago, II. 
Category 5: Excises on wagering, coin operated devices, bowling alleys, etc., 
and regulatory taxes (except those on narcotics) 


Sections 4461 through 4463 of the 1954 code impose a tax on “coin operated 
amusement and gaming devices.” Amusement machines and slot machines 
are separately classified and taxed at $10 per year, and $250 per year 
respectively. 

The witness testified that in recent years the Internal Revenue Service 
has attempted to include pinball and other amusement machines under the 
$250 tax on the ground that a prize had been awarded for skillful play or 
that unused free games have been redeemed in cash. The witness states 
that as a result of this interpretation, which he does not believe to be war- 
ranted by the terms of the statute, his industry is being severely damaged. 
He proposes that sections 4461 through 4463 be amended to make it clear 
that pinball and amusement machines are clearly within the $10 classifica- 
tion regardless of the fact that cash prizes are awarded for skillful play or 
that unused games are redeemed in cash. 


Statement of A. L. Ebersole 
“ategory 5: Excises on wagering, coin-operated devices, bowling alleys, etc., and 
regulatory taxes (except those on narcotics) 
Section 4471 imposes a tax of $20 per unit on bowling alleys. The wit- 


ness maintains that any bowling establishment which remains closed during 
the months of July and August may pay the annual $20 tax on a pro rata 
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basis for the remaining months of the fiscal year. The witness contends that 
some establishments, particularly in rural and small urban areas, are closed 
for the months of May and June, as well as July and August, and that the 
Internal Revenue Service does not make refunds or allowances except for the 
months of July and August. The witness therefore urges that the section 
be modified to provide for such refunds. 


Statement of Adolph K. Schwartz, Twentieth Century Foods Corp. 
Category 9: Other excises 


This witness testifies with respect to the tax imposed upon filled cheese. 
This tax was first imposed on June 6, 1896. Regulations 22, which imple- 
ment the statutory provisions applicable to filled cheese, were last issued 
and revised in 1926. 

Section 4831 imposes a tax upon filled cheese at a rate of 1 cent per pound 
payable by the manufacturer, an additional tax of 8 cents a pound is levied 
upon imported filled cheese. Section 4832 provides that these taxes shall 
be represented by coupon stamps affixed to the package. Section 4833 pro- 
vides detailed packaging requirements. The section also requires that each 
factory receive a registration number and file a bond with the Secretary of 
the Treasury. Section 4834 requires wholesalers and retailers to display 
signs in their salesroom bearing the words “Filled cheese sold here” in 
letters of a certain size and description. Section 4835 provides admin- 
istrative provisions and gives the Secretary authority to regulate the manu- 
facture of the product for purposes of preventing a product injurious to 
health. Section 4841 imposes an additional tax of $400 per year, per fac- 
tory on the manufacturer, $250 per year upon the wholesaler, and $12 per 
year upon retailers. Section 4846 contains various definitions with respect 
to the tax on filled cheese. 

The witness states that the Twentieth Century Foods Corp. is the only 
licensed manufacturer of filled cheese, that there are approximately 200 
licensed retail dealers, and not more than a few wholesalers selling the 
product. He recommends that the detailed packaging requirements required 
by section 4833 be removed and that the detailed specifications for marking 
and labeling be removed from the statute itself and authority given to the 
Secretary to provide for such specifications by regulation. 

In addition, the witness proposes that section 4831 be modified to remove 
the requirements of the stamp system and that a manufacturer's excise tax, 
similar to that imposed at present upon gasoline and lubricating oils, be 
substituted. In addition, the witness urges that the signs required by whole- 
sale and retail establishments by section 4834 be removed and that the $400 
tax imposed by section 4841 upon licensed manufacturers be discontinued. 
He also urges that tax upon wholesalers and retailers dealing in filled 
cheese be removed. 


Statement of Jack R. Decker, retail jewelers in Arizona, California, Colorado, 
Idaho, Montana, Nevada, New Mexico, Oregon, Utah, and Wyoming 
Category 1: Retail excise taxes 


1. This witness illustrates his testimony by reference to the case of W. F. 
Mullett et al. (219 F. 2d 732). In that case the court upheld the Govern- 


; ment’s contention that inventory “shrinkage” records must be maintained 
: by excise-tax payers as a part of the records required by regulation 51, 
. section 320.72. It is the position of the witness that the small retailer is 
. financially unable to maintain these records through the utilization of the 


: services of an accountant; first, because he does not require them for the 
. operation of his business; and, secondly, because he cannot afford the ex- 
. pense. In addition, he contends that at the present time many retail 
s, jewelers, particularly in small establishments, are not aware of the need for 
such records. 


r ji bis v.13 os , ‘ 
2. The taxpayer is of the opinion that the United States Tax Court should 
be given jurisdiction to redetermine deficiencies in excise-tax cases. 
d Statement of Guy Miller, National Aviation Trades Association 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.) 
t- 


2 The witness testifies that existing law penalizes air taxi service in favor 
‘a of automotive taxi service and urges that a specific exemption be granted to 
the air taxi industry. He urges that section 4261 be amended accordingly. 
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Statement of Andrew J. Sordoni, president, American Automobile Association, 
1712 G Street NW., Washington, D C. 
Category 2: Manufacturers excises 


The statement urges that an exemption from the manufacturer’s excise 
tax on automobiles be granted to distributors who loan automobiles to high 
schools for use in dirve-training programs. Under section 4224 an exemp- 
tion is granted in the case of automobiles purchased directly by schools. 
A similar exemption would be granted to the manufacturer who himself 
makes a gift of an automobile for use in the driver-training programs 
sponsored by the American Automobile Association. However, existing 
practices in the industry are such that dealers or distributors loan a tax- 
paid automobile to a school for use in such programs. Existing law pro- 
vides no exemption in this situation. The witness therefore recommends 
the passage of either H. R. 553 or H. R. 5972. 


Statement of Martin J. Condon III, president, American Snuff Co. 
Category 8. Taxes on tobacco products 


This witness’ testimony parallels that of most of the other representatives 
of the tobacco industry. He urges that section 5703 (a) be amended to 
remove the discretionary authority presently granted to the Secretary of 
the Treasury and that the section be amended further to provide that a 
return system shall be made mandatory. 


Statement of Erwin Baldridge, 6678 Academy, Brighton, Mich. 
Category 5: Excises on wagering, coin-operated devices, bowling alleys, etc., 
and regulatory taxes (except on narcotics) 


The witness operates an amusement arcade which is open only in the 
summer months. He utilizes in his business 36 coin-operated amusement 
devices. The tax on such devices is imposed at a rate of $10 per machine 
for the calendar year and is payable in advance on July 1. It is the 
witness’ contention that the Internal Revenue Service prorates the pay- 
ment of this tax on a monthly basis but will not refund any unused por- 
tion of the cost of the stamp. The witness urges that provision be made for 
the allowance of a rebate or that the stamps be so denominated that they can 
be sold on a monthly or quarterly basis. 


Statement of Alvin J. Baum, Bams Jewelers, opticians, Richmond, Va. 
Category 1. Retail excise taxes 


The witness is a retail jeweler who proposes that the present retail 
tax on the sale of jewelry be imposed at the manufacturer’s level. The 
witness draws attention to the practice of owners of jewelry stores in 
buying articles for “personal use” without payment of the tax and believes 
that there are thousands of businesses that “forget” to turn in excise taxes 
which they have collected. He states that these two practices would be 


avoided if the present retail tax on jewelry was reimposed at the manu- 
facturer’s level. 


Statement of Granville S. Borden, 225 Bush Street, San Francisco, Calif. 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, ete.) 


In construing section 1712 (a) of the Internal Revenue Code of 1939, the 
Internal Revenue Service issued Revenue Ruling 177, C. B. 1953-2,341 
providing that the club dues tax was not applicable to rents paid by members 
of a club for the use of lockers. This ruling was revoked by Revenue Ruling 
55-318 and it is the witness’ understanding that the 20 percent club dues 
tax is being enforced by the Internal Revenue Service against charges or 
rents paid by members of clubs for the use of lockers, etc. 

The witness requests a clarifying amendment to section 4242. 


Statement of Bernard B. Herzog, certified public accountant 
Category 2: Manufacturers excises 


Under the depositary system of payment for excise taxes receipts are 
required to be deposited in a qualified bank on or before the 15th day of the 
month following the close of the month for which the tax was incurred. 
The witness states that this procedure imposes an undue burden upon firms 
which are not large enough to retain bookkeepers on their own staff. He 
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contends that firms which contract with accountants to do their work on a 
monthly basis find it difficult and in some months impossible to have the 
accounting work done before the 15th day of the month following the month 
in which the liability was incurred and recommends that the statute be 


changed to provide that deposits may be made not later than the last day 
of the following month. 


Statement of Lester E. Waterbury, vice president and general counsel, General 
Foods Corp. 


Category 4: Documentary stamp taxes 


Sections 4301 and 4821 impose documentary stamp taxes upon original 
issues of shares or certificates of corporate stock and upon sales or transfers 
of such shares or certificates or rights to subscribe for, or receive them. In 
each case existing law imposes the tax at one rate on shares of no par value 
and at a different rate on shares of par value. It is the witness’ belief that 
this differential in tax treatment which favors issues of no par stock has 
led to the recent practice of issuing par value shares at extremely low par 
value. 

Accordingly, the witness recommends that the distinction between par 
value and no par value shares be removed and that the New York State 
system which makes no distinction between par value and no par value 
shares be adopted. The witness’ recommendations are premised upon a 
study made by his company which covers all transfers on the New York 
Stock Exchange in 1954, the details of which are set forth in his statement. 


Statement of B. M. Getman, vice president, the Gorham Co. 
Category 1: Retail excise taxes 


The witness’ statement details the practice by which the domestic agent 
of a Danish silversmith has been advertising to supply silver directly to 
consumers from Denmark. The merchandise is sold at Danish retail prices, 
shipped from Denmark with the customer paying the postage and insurance, 
but no Federal excise tax is charged with respect to such sales. Upon 
inquiry from the Internal Revenue Service, the witness was informed that 
since the Danish concern is soliciting orders through an independent agent 
who has no financial interest in the foreign company but merely acts as the 
foreign company’s agent in receiving and transmitting orders and since the 
merchandise is shipped directly from the foreign company to the American 
consumer, no taxable sale at retail occurs. 

The witness requests an amendment to the Internal Revenue Code which 
will remove what he terms a “gross inequity” in favor of foreign concerns 
who utilize this method of direct sale to American customers. 






Statement of Walter Hygema, Hygema House Movers, Inc. 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.). 










The witness submitting the statement is engaged in the business of house 
moving. He has been informed by the Internal Revenue Service that his 
business is subject to the tax on transportation of property since he utilizes 
motor vehicles and trailers for that purpose. Apparently, the witness pro- 
tests the inclusion of the cost of moving telephones and electric wires in the 
tax base. These items of cost are necessarily reimbursed by his customers 
and are perhaps the chief item of cost incurred as a result of the witness’ 
operation. The witness alleges that several competitive firms are not 
paying the transportation tax. He suggests that the Internal Revenue Code 
be amended to afford relief. 

















Statement of Harold K. Howe, Lawn Mowers Institute, Inc. 
Category 2: Manufacturers’ excise taxes 


1. Section 4121 imposes a 5-percent ad valorem manufacturers’ excise 
upon power lawn mowers of the household type. The witness testifies that 
power lawn mowers are seasonal items which are sold almost entirely in 
the spring and early summer months. He testifies further that his industry, 
in order to maintain a uniform production schedule, manufactures the year 
around, pays the tax, and ships its product as the manufacturing process is 
complete, but that distributors and dealers are permitted to pay for the 
product under spring dating terms granted by the manufacturer. This trade 
practice creates a situation whereby the manufacturer is forced to finance 
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the tax months before he is reimbursed by the distributor or dealer to whom 
he sells his product. The witness requests that the statute be modified to 
grant relief to his industry in this instant. 

2. Part II of chapter 32 imposes a tax upon tires and tubes. However, 
pursuant to the provisions of section 4073, the tax does not apply to tires 
which are not more than 20 inches in diameter and not more than 1 and % 
inches in cross section, if such tires are of all rubber construction without 
fabric or metal reinforcement. The witness contends that tires utilized in 
the manufacture of power lawn mowers are presently subject to tax and 
that no credit for further manufacture is provided in the case of tires in 
his industry. He recommends that the code be amended to permit a credit 
or refund for the tax on tires when they are used in the further manufacture 
of power lawn mowers. 


Statement of Cravath, Swaine & Moore, 15 Broad Street, New York 5, N. Y. 
Category 2: Manufacturers excise taxes 


The statement is submitted on behalf of the International Business Ma- 
chines Corp. which is engaged in the manufacture, sale, and leasing of busi- 
ness machines subject to the 10 percent excise tax imposed by sections 4191 
and 4217. 

Section 4216 (c) of the Internal Revenue Code of 1954 provides that the 
lease of an article subject to tax shall be construed as a sale. The Internal 
Revenue Service has construed this provision to require the tax to be com- 
puted upon each payment under the lease without regard to the aggregate 
amount charged under the lease, regardless of the fact that the tax may be 
a greater amount in the aggregate than upon the ad valorem price at which 
such articles are normally sold. The witness objects to this construction 
and urges that the code be amended to grant authority to the Secretary of 
the Treasury to determine a so-called constructive lease price which would 
be considered equivalent to a manufacturer’s normal sales price. 

The witness calls attention to the Ikard bill, Public Law 317, which was 
approved August 19, 1955, and states that his industry deserves similar 
treatment. 


Statement of B. F. Few, president, Liggett & Myers Tobacco Co. 
Category 8: Taxes on tobacco products 


This witness’ statement is similar to the others submitted by members of 
this industry. He urges that section 5703 of the 1954 code be amended to 
remove the discretionary authority granted to the Secretary of the Treasury 
and to provide that the returns system shall become effective pursuant to 
provisions of law. 


Statement of P. B. Wishart, president, Minneapolis-Honeywell Regulator Co. 
Category 1: Retail excise taxes 


Under existing law clocks are subject to the retail excise tax imposed by 
section 4001. The Minneapolis-Honeywell Regulator Co. is engaged in the 
manufacture of control devices. One of its products incorporates a thermo- 
stat and a clock. The result is so designed that the thermostat incorporated 
in the clock provides for automatic changes in the temperature level on a day- 
night basis. In addition to regulating the thermostatic device, the clock 
mechanism can also be used to tell time. The company has arrived at an 
agreement with the Commissioner of Internal Revenue for an allocation 
formula which permits the portion of the mechanism subject to tax to be 
determined and has made this information available to the trade. The 
witness believes that the tax if adequately enforced would cost more than the 
revenues produced thereby and recommends that the tax be removed from 
control devices which utilize a clock as an integral part. 


Statement of Harry L. Lourie, executive vice president, National Association of 
Alcoholic Beverage Importers, Inc. 
Category 7: Taxes on distilled spirits, beer, and wines 
1. The witness states that section 5001 (a) (1) which imposes a tax on 
distilled spirits at the rate of $10.50 per proof gallon, or wine gallon when 
below proof, effectively discriminates against imported distilled spirits, and 
urges that the “wine gallon” provision be removed. 





Statement of Oliver R. Mills, Federal and State tax adviser, 468 North Bedford 


Category 3: Excises on facilities and services (admissions, 
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Drive, Beverly Hills, Calif. 


communications, 
transportation, etc.) 


This witness draws attention to the difficulties experienced by persons 
subject to the cabaret tax in obtaining definitive administrative rulings. He 
cites as an example of this difficulty a case in which $54,483.60 in cabaret 
taxes were paid before an administrative determination was made and states 
that as a result of the length of time taken to obtain the determination, all 
but $19,590.93 of the amount paid was barred by the statute of limitations 
when a claim for refund was filed. He urges that the administrative proce- 
dures presently followed in connection with excise taxes be overhauled so as 
to prevent situations such as the example cited. 


Statement of A. J. Holm, purchasing agent, city of Los Angeles 
Category 2: Manufacturers excise taxes 


This statement is submitted by the purchasing agent of the city of Los 
Angeles who recommends that the Internal Revenue Code be amended in the 
following respects: 

“1. To make it mandatory that manufacturers show the amount of the 
tax, in dollars and cents, as a separate item on published price lists, fur- 
nished by the manufacturers to dealers and vendors for the purpose of 
determining their selling prices; and 

“2. That the Internal Revenue Service be instructed and authorized 
to assign a symbolic designation for use by these tax-supported agencies 
to certify to their eligibility for tax exemption, in lieu of the present 
procedure which requires a separate signed tax-exemption certificate to be 
furnished the vendor with each transaction. Such symbolic designation 
could consist of code letters and number, and signature, on the purchase 
document similar to the arrangement which was used during the last war 
to indicate our eligibility for priority privileges to obtain maintenance 
supplies.” 


Statement of Jacob Reck, counsel, National Beauty & Barber Manufacturers’ 
Association 


Category 1: Retail excise taxes 


Section 4021 imposes an ad valorem tax of 10 percent upon toilet articles 
sold at retail. The witness indicates that it is the practice of beauty-shop 
operators to make gifts of miniature samples of beauty preparations to 
regular customers at Christmastime. The Internal Revenue Service has 
imposed the retail tax upon the miniature samples used for this purpose 
notwithstanding the provisions of section 4022 (b) which provides that 
the tax shall not apply to sales of beauty preparations to any person operat- 
ing a barbershop, beauty parlor, or similar establishment for use in the 
operation thereof, or for resale. Section 4022 (b) exempts miniature 
samples of beauty preparations when sold for demonstration use to a house 
to-house salesman by the manufacturer or distributor. 

The witness contends that the Service’s position is not warranted by law 
and urges a clarifying amendment. 


Statement of James J. Donovan, National Licensed Beverage Association. 


2 


Categories 3 and 7: Excises on facilities and services (admissions, communica- 


tions, transportation, etc.) and taxes on distilled spirits, beer and wines 


1. The cabaret tax: Instrumental music is not considered as entertainment 
for purposes of the cabaret tax. In construing section 1700 (e) of the 
Internal Revenue Code of 1939, the Internal Revenue Service ruled that 
where no entertainment other than instrumental or mechanical music is pro- 
vided by the management of a cabaret without encouragement or promotion 
on the part of the management to sing in accompaniment to such music and 
where occasionally patrons spontaneously burst into song, the cabaret tax 
will not be imposed on the basis that entertainment was in fact being pro- 
vided. However, on March 21, 1955, the Treasury modified its original ruling 
under the provisions of section 1700 (e) of the 1939 code with respect to 
singing and provided as follows: 

“In view of the foregoing and on the basis of the information furnished, it 
is our position that a counter or bar constructed around a piano at which 
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patrons may sit and still be near the instrument not only is conducive to 
singing by such patrons, but in effect represents an invitation to sing. Under 
these circumstances the management is actively promoting or encouraging 
group singing. We must conclude, therefore, that, since such singing repre- 
sents entertainment other than instrumental or mechanical music alone, such 
entertainment in connection with the service of food or other refreshment 
constitutes a public performance for profit at a roof garden, cabaret, or other 
Similar place within the meaning of section 1700 (e) of the code.” 

The witness objects to this construction. 

2.. Distilled spirits: The witness recommends that the provisions of the 
proposed revision of chapter 51 of the Internal Revenue Code which provide 
for refunds or credits for losses caused by disaster be amended so as to 
provide the refund in the hands of retailers. He urges that this is necessary 
because many of the monopoly States, such as Pennsylvania, have laws which 
do not permit damaged alcoholic beverages to be replaced by the State-owned 
supplier. 


Statement of Charles Klem, New York Stock Exchange. 
Category 4: Documentary stamp taxes 


1. Under the provisions of the 1939 code, sections 1800 and 1802 imposed 
an excise tax on the sale or the transfer of legal title to stock. Regulation 
71, section 113.32, which implement the foregoing sections, provide that 
the transfer tax is to be computed on the basis of the aggregate par 
value of all the shares transferred from a single transferor to a single 
transferee. Section 1802 (b) of the 1989 code was recodified and appears 
in the 1954 code, section 4821. This section is effective with respect to 
transfers occurring on or after January 1, 1955 (sec. 7851 (a) (4)). It is 
thought by the witness that the language of section 4321 is susceptible of 
the construction that the transfer tax should now be separately computed 
on the basis of each certificate and not as formerly on the basis of the 
aggregate par value of all of the certificates involved in a single transfer. 
The witness states that the Treasury Department recognizes that no sub- 
stantive change was intended by the recodification and has provided in the 
ruling dated December 31, 1954, “that the existing rules contained in Regu- 
lation 71, relating to the documentary stamp tax on sales and transfers of 
capital stock, are applicable to sales or transfers of stock payable under 
section 4321 of the 1954 Code until the regulations are issued under such 
section” (see Revenue Ruling 55-46 I. R. B. 5, p. 10). The witness proposes 
an amendment which would clarify this situation. 

2. Taxes on the sale or transfer of shares of stock are required to be paid 
by means of the purchase of documentary stamps which are fixed to the 
stock certificate or memorandum of sale and then canceled. However, in 
regulation 71, the Internal Revenue Service recognized the desirabil- 
ity of centralizing payment and collection of stock transfer taxes 
in the case of stock handled by members of national security exchanges. 
These regulations provide that a member of a national stock exchange may 
appoint the clearing house of such exchange as its agent for the purpose 
of affixing the stamps required on his transactions, that such broker 
or member of the exchange shall file a daily report with the clearinghouse 
showing the total tax payable on all of his transactions, that the member 
Shall maintain detailed books of all of the stock transactions, and that 
the clearinghouse shall purchase, and affix to his summary sheet covering 
all such reports, sufficient stamps to cover the transaction in the aggregate. 

The method detailed above still requires the purchase and cancellation 
of stamps. To this the witness objects and recommends that the collection 
of the tax be accomplished through daily payment by check to an authorized 
Government depository of the aggregate of the taxes shown by the stock 
exchange members’ daily reports. He states further that the Internal 
Revenue Service has indicated that it would welcome the change as proposed. 


Statement of O. Parker McComas, president, Philip Morris 
Category 8: Taxes on tobacco products 


This witness urges that section 5703 of the Internal Revenue Code of 
1954 be amended to delete the present discretionary authority granted to 
the Secretary of the Treasury for the institution of the return system of 
reporting taxes on tobacco products. He recommends the filing of a 
monthly return and payment of the tax on the last day of the subsequent 
month following removal from the factory or bonded premises. 
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Statement of A. F. Boudreau, Jr., executive vice president, Three Rivers Refinery 
Category 2: Manufacturers excise taxes 


The witness’ company is coplaintiff in Civil Action No. 2635-55 filed 
in the Federal District Court for the District of Columbia, for the purpose 
of obtaining a writ of mandamus to force the Secretary of the Treasury 
to enforce the present regulations in the case of rerefined oil. He states 
that his industry suffers severe competition from rerefined oil and urges 
that the status of that product be clarified by legislation. 


Statement of Fuller Holloway, counsel, Toilet Goods Association 
Category 1: Retail excise taxes 


The witness makes his statement an occasion to states his industry’s 
emphatic objection to reimposition of the present retail tax on toilet goods 
at the manufacturer's level. 


Statement of Elliot L. Richardson, Ropes, Gray, Best, Coolidge & Rugg, 50 
Federal Street, Boston 10, Mass. 

Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.) 


Section 4233 grants exemption from the admissions tax imposed by 
section 4231 to only certain of the types of organizations described in 
section 501 (c) (3). The witness recommends that section 4233 be amended 
so as to make exemptions from the admissions tax coextensive with the 
types of organizations described in section 501 (c) (3) which are exempt 
from tax under section 501 (a). 


Statement of Miller & Chevalier, the Crown Coach Corp. 
Category 2: Manufacturers excise taxes 


Section 4217 provides that the lease of an item subject to excise tax is to 
be considered as a taxable sale. The witness recommends that section 
4216 (d) be amended so as to provide the same treatment for buses and 
fire trucks which was provided in the case of utility trailers by the Ikard 
bill, H. R. 3487, Public Law 317, 84th Congress. 


Statement of Lester H. Smiley, The American Chicle Co. 
Category 1: Retail excise taxes 
Section 4021 imposes a retail excise tax upon aromatic cachous. The 


witness urges the adoption of H. R. 4668 which would exempt aromatic 
cachous from the tax. 


Statement of Hon. Alan Bible, United States Senator (Nevada) 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.) 


This statement consists of a collection of correspondence between Mr. 
Stam and Justin F. Winkle, Assistant Commissioner of Internal Revenue, 
which deals with the cabaret tax as it applies to events sponsored by 
charitable organizations, conducted on the premises of a cabaret. 


Statement of J. George Greenberg, on behalf of the Associated Fur Manufac- 
turers, Ine. 
Category 1: Retail excise taxes 


1. By virtue of the so-called McCarthy amendment garments made of 
cloth and trimmed with fur are exempt from the tax so long as the value 
of the fur trimming is not greater than 3 times that of the cloth portion 
of the garment. The witness contends that in administering this provision, 
the Internal Revenue Service has extended the meaning of the phrase “fur 
trimmed” far beyond its intended scope to discriminate against fur gar- 
ments. 

2. The witness also contends that fur is being subjected to severe com- 
petition by other materials used substantially for the same purposes as a 
result of the tax. 
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Statement of Hon. Frank Thompson, Jr. 
Category 3: Excises on facilities and services (admissions, communications, 
transportation, etc.) 


The witness is of the opinion that the exemptions granted by section 4233 
(a) (1) (C) (7) to amateur theater performances operate to discriminate 
against privately operated theaters and urges that exemptions for sym- 
phonies, concerts, and municipal and community theater groups be extended 
to all private enterprises in the field of the cultural arts. 


Statement of Paul M. Hawkins, on behalf of the American Retail Federation 
Category 1: Retail taxes. 


1. The witness recommends that sections 4001, 4011, 4021 and 4031, be 
amended to enumerate the specific items intended to be taxed and to elimi- 
nate the catchall phrases which the last two sections presently contain. 

2. The witness recommends that all pertinent rulings dealing with retail 
excise taxes be published. 

3. The witness recomends that the statute of limitations be shortened 
to 2 years. 

4. In connection with the stamp taxes levied upon coin-operated amuse- 
ment machines, the witness recommends that persons subject to the tax be 
permitted to make application for them from the national office or the 
collector’s office in the district in which the taxpayer’s principal place of 
business is located. 
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